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	DIRECT  LINE: (403) 266-8425
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	E-MAIL:  anncrawford@aec.ca




	April 27, 2001
Enron North America Corp.

1200 Smith Street, Suite 900

Houston, Texas  77002


	VIA EMAIL ONLY

Gerald.Nemec@enron.com


Attention: Gerald Nemec, Contract Administration

RE:
DRAFT ENFOLIO MASTER FIRM PURCHASE/SALE AGREEMENT DATED FEBRUARY 1, 2001 BETWEEN EACH OF AEC MARKETING (USA) INC. (“AMUS”) AND AEC STORAGE AND HUB SERVICES INC. (“ASHSI”) AND ENRON NORTH AMERICA CORP. (“ENRON”)

We have completed our joint review of your draft ENFOLIO agreement and offer the following comments, subject of course to final approvals within AEC, prior to execution.  For ease of reference, I attach both a blackline and a clean copy.  I took the liberty of reformatting the agreement for editing purposes only.

Article 1
It is AEC’s preference to have agreements run Month to Month with no initial term.



This is acceptable to ENA
Section 2.3
We added wording to provide for AEC’s recording procedures.



This is acceptable to ENA
Section 2.4
We added wording to allow that a conflicting confirmation sent by AEC shall be an objection in writing.  AEC faxes confirmations as a matter of course, and matches to incoming confirmations.


ENA needs to have objections noted on its confirm and not another conflicting confirm sent by AEC.  Procedurally we are setup this way and AEC’s confirm may get lost  or missed.
Section 2.5
We added wording to provide for the case where a trader may not be named in the Transaction Tape, but the subsequent Confirmation recording the name is not objected to.



This is acceptable to ENA
Article 3
Not only are the parties obligated to schedule gas, but to acutally deliver / receive.



This is acceptable to ENA

It is AEC’s preference to have Liquidated Damages as a defined term (see Appendix 1), and to include both the replacement cost and the administrative and operational cost, which should be set at $0.05 / MMBtu, to avoid being viewed as a penalty.



This is acceptable to ENA
*****
NOTE:  THIS ITEM IS STILL UNDER REVIEW BY AEC
Should either party decide not to recommence delivery / receipt, it should apply to the affected Transaction only.  This is acceptable to ENA Please confirm that the Liquidated Damages owed by the non-performing party would cease to accrue upon receipt of the notice advising that scheduling will not be recommenced.  No, the LDs would continue to accrue until for the remainder of such month.
Section 3.5
Netting should apply to same currency amounts, and should be an obligation.
                                                       This is acceptable to ENA
Section 4.1(i) and (ii)
We changed “except as provided in Section 8.4” to “subject to the provisions of Section 8.4”, since 8.4 deals with survival of rights / obligations.



This is acceptable to ENA
Section 4.1(ii)
Upon the occurrence of a Triggering Event the Notifying Party should have the right to withhold payment and/or suspend performance under all Transactions.



This is acceptable to ENA

In determining the Termination Payment, the differences between (a) and (b) need to be brought to present value.  We added a definition of the Present Value Discount Rate to be applied for that purpose.



This is acceptable to ENA
In Enron’s final change to 4.1, we have altered the wording since set off will only occur under agreements between the entities in the individual contracts.


ENA needs to have the Affiliate reference remain as AEC also does business with Enron Canada and we would want the right to net against those deals.
Subsection 4.2(ix)
The dollar limits set must be reciprocal.




AEC limit to be $75,000,000 per ENA and AEC credit groups.
Subsection 4.2(x)
Deleted since we feel this clause does not belong here.  If a party is going to take steps under a guaranty there will already have been a Triggering Event under the ENFOLIO.


This clause addresses any (i) Guarantor failing to perform any convents (not just payment as required), (ii) any reps. or warranties of Guarantor are proved to be false or misleading, or (iii) Guarantor making an assignment for the benefit of creditors or filing bankruptcy.  These items could happen without an Triggering event occurring under the other provisions of Section 4.2.
Representations and warranties would only affect guarantor’s failure to pay. [Don’t understand this]
Section 4.6
Under our credit arrangements, a full three Business Days’ notice is specified as being required to post a letter of credit; therefor we use five days in our contracts.



This is acceptable to ENA
Section 5.1
We altered the wording to provide for initial notice being given by telephone or fax as seems to be the current norm.   This is acceptable to ENA   It is AEC’s view that a true and valid event of Force Majeure cannot be limited as to duration, or be subject to an obligation to perform after said term.  If Enron prefers to have the option to early terminate a deal if force majeure continues for a 60 day term, the provisions for same should be included in Section 4.  OK with strike of 60 day term language.  AEC has input additional exclusions at the end of the clause.  Sub (b) needs to be removed.  It is ENA’s position that parties should be required to make alternative arrangements to the extent they can commercially do so.  Other adds are OK.
Section 5.2
We added to provide for pro-rata receipt and delivery.
ENA’s position is that pro-rata requires the parties to give up flexibility that they have to manage their portfolio in the most efficient manner possible and prefer to remove this section..
Section 6.1
We deleted the word “sold” for clarity.



This is acceptable to ENA
Section 6.2
We have limited the early termination right to the Tax-Affected transactions only.
This is acceptable to ENA..  The strike in Section 6.2(f) should be subject to arbitration.
Section 7.1
We adjusted the wording to include not only title to, but possession of and risk of loss of the Gas.



This is acceptable to ENA
Section 8.2
We have changed all contract references of “permitted successors and assigns” to “respective successors and permitted assigns”. This is acceptable to ENA We added a provision that the assigned party have a credit rating equal to or better than the assignor.  ENA does not have a credit rating, only Enron Corp. does.  I think the definition of Affiliate should provide some comfort level here and (iii) is standard for these types of agreements.  We also added a clause providing that any assignee’s rights are subject to the other Party’s rights and defenses.  This is acceptable to ENA
Section 8.3
NOTE:  THIS ITEM IS STILL UNDER REVIEW BY AEC.  The strikes in the warranty section should remain.  The gas inherently has to meet pipeline specs of the transporterSee the bolded sentence case text at the end of this section.  Though we agree with the concept behind this wording, we do not understand how the calculations would be made, especially with regard to early termination.  The Liquidated Damages calculation works if you stagger your replacement transactions and use actual costs / prices, and if none are available, you default to the Spot Price for the day of default.  Please provide a couple of example situations and calculations.  I will forward that information to trading, legal and credit.  AEC checking on cap of period under which to make liquidation for volumes of 20,000 MMBtu or greater.
Section 8.5
We agree to be governed by Texas law but must waive all rights to a jury trial.


This is acceptable to ENA
Section 8.8
Any disclosure of contract terms of any kind must be on a no-name basis.


This is acceptable to ENA
Appendix (1)
Definitions:

· Affiliate:  We expanded the bracketed definition of “person”.

· 

This is acceptable to ENA

· Confirmation:  We expanded the definition to include confirms issued prior to execution of this Agreement.

For this Master, an assigment later would be executed to move all confirms under the 1997 Master.

· Confirm Deadline:  AEC prefers a deadline of 9 am CT on the third Business Day following receipt.

AEC reviewing this item.

· Contract Price:  We added “agreed upon”.

· 

This is acceptable to ENA

· Daily Contract Quantity:  The obligation is not only to Schedule, but also to purchase / sell.

· 

This is acceptable to ENA

· Day:  Business Day changed to include Alberta holidays since we are located in Calgary.

· ENA will need a list of what days are included in Alberta holidays.
· Force Majeure:  We have used the expanded version comparable to GISB, and now GasEDI in Canada, to provide both marketing coverage, and coverage where we are doing business in the field.

· 

This is acceptable to ENA

· Guarantors:  We added wording to allow the parties to agree to other guarantors.

· 

This is acceptable to ENA

· Liquidated Damages:  We added this definition for calculations under Section 3.

· 

This is acceptable to ENA
· Per AEC’s credit group suggestion, we are OK with adding “or Moody’s Equivalent Ba3” or the Standard and Poor rating in the definition of Material Adverse Change.
· Present Value Discount Rate:  ENA prefers to use LIBOR plus 100 basis points.
· Replacement Price Differential:  Changed to allow for the alternate sale of all or a portion of the shortfall quantity, and use of the actual cost / price, or the Spot Price for the calculations.

· The cover standard is a problem for ENA due to the difficulties in tracking this throughout our portfolio.  We prefer to stay solely with the spot standard.

· Transaction Agreement:  Again the definition is expanded to include forms issued prior to execution of this Agreement.

            For this Master, an assigment later would be executed to move all confirms under the 1997 Master.

Representations and Warranties:

· In (vi) we struck the first clause of the sentence pertaining to the dollar value of assets

· This is tied to the Texas Deceptive Trade Practices Act waiver in Section 8.3.  AEC checking on this.
Operations and Delivery

· Nomination deadlines should match the Transporter’s.  Notice should be given either by phone or fax as seems to be the industry norm.

· Notice by phone or fax OK.  AEC checking on the timelines for scheduling.  ENA prefers to stay with original timeframes to allow the Seller some lead time to make nominations.

Transportation

· Not only do the parties obtain transport, but must maintain and pay for same.

· 

This is acceptable to ENA

Operational Flow Orders

· This section was deleted.  We understand that OFO’s, which can arise due to a party having too much or too little gas in the system, is a gas management matter within the discretion of a particular party.  The business to be conducted with Enron North America Corp. will be Firm transactions under this ENFOLIO agreement.  Therefore, each party must manage its own business to ensure that the quantity of gas entering the system for its account is matched to the quantity of gas leaving the system and should not have the ability to pass on OFO implications.  Any imbalance caused by failure to receive or deliver is already addressed in Section 7.2 of the Agreement.

· OFO’s can arise due to maintenance, weather, or other reasons not within the control of either party.   

Financial Matters  Billing, Invoice Date, Charges and Payment

· AEC prefers to have the Invoice Date set prior to the 15th in the contracts, even though our invoices are usually out by the 10th of each month.  This is acceptable to ENA.  The parties should use reasonable efforts to have transporter statements available by the 15th, if applicable.This is acceptable to ENA  
· The addition of “provided however, Buyer shall have ten (10) Days from receipt of said statement to make payment” is confusing.  The Buyer has until the 25th day to make payment and the Seller has until the 15th to send the invoice, so inherently the Buyer has at least 10 days to make payment.
· Interest is payable on undisputed amounts. This is acceptable to ENA

Audit Rights

· The audit should be paid for by the auditing party.

· 

This is acceptable to ENA

Financial Information

· See the change in lines 6 and 7.  The Customer should be the one to deliver whatever reports are necessary under this agreement since the guarantor is not a party.

· 

This is acceptable to ENA

Alternate Price Redetermination

· Provided for the deemed Alternate Price in the event either party does not submit a list of alternates for consideration.

· 

This is acceptable to ENA

Effect of Waiver

· Any waiver or consent should not be construed as a future waiver or consent.

· 

This is acceptable to ENA

Arbitration

· With the provisions for Liquidated Damages, Early Termination and payments, and for imbalance charges, the issues that might arise between the parties will likely be more legalistic than commercial in nature and therefore best dealt with by the courts.  It is therefore AEC’s preference to either remain silent on the issue or to use a very limited clause.  See the alternate wording proposed.

· ENA policy is for arbitration to apply to all disputes.  Site of arbitration should be agreed to now to avoid conflict later.  ENA prefers 3 arbitrators.  The International Arbitration Rules would not apply since both parties are US companies.
Exhibit “B”

· AEC does not enter into EFP Transactions.  Perhaps we can delete.

· 

This is acceptable to ENA

Exhibit C

· Payment Guaranty:  AEC’s preference is to have a definite term to the guarantee, and that the guarantee continues in effect until all transactions entered into prior to the termination of the guarantee are fully performed.  Guarantor should be entitled to all the rights and benefits of the Contract Party if it assumes any obligation.

· Defenses:  The guarantor should be subrogated to the rights of the counterparty against the Contract Party, if guarantor pays any obligation.

· Comments to follow shortly

Exhibit D

· It is AEC’s preference to attach our own form of guarantee.

Comments to form attached separately.

Thank you for you assistance in getting these agreements in place.  We look forward to doing business with you.

Yours truly,

AEC Marketing (USA) Inc.
AEC Storage and Hub Services Inc.

Ann M. Crawford
Daniela Horth

Gas Marketing,

Contract Administrator

Sr. Contract Administrator
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