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Memorandum


**THIS IS A TEMPLATE – PLEASE COPY TO ANOTHER SUBFOLDER.  Note: this is an EAF memo, change for another company**

To:
Mark Taylor, Justin Boyd

CC:
Edmond Cooper, Alan Aronowtiz

From:
David Minns

Date:
24 January, 2000

Subject:
EnronOnline – Contractual Issues

This morning I met with Mallesons Stephen Jaques to review a number of issues relating to contract formation in respect of EnronOnline.  A number of issues were raised which I assume must have already been researched and considered in other jurisdictions.  These are as follows:

1. Revocation of Offers


Under the Electronic Trading Agreement (ETA) it is quite clear that clicking on the “submit” button will constitute an offer by the counterparty to Enron.In the absence of any provisions in the ETA to the contrary it appears open (at least in theory) for a counterparty to withdraw its offer prior to acceptance by Enron by means of a message “accessible on the website server”.  Although there is no mechanism that we are aware of to revoke an offer through EnronOnline the counterparty may attempt to do so through some other form of instantaneous communication (eg fax, email or telephone). There appears nothing to preclude such a revocation being effective. 

2. Notification of acceptance


Under the terms of the ETA (clause 3(c))


“A Transaction shall be deemed executed at the time Enron first signifies its acceptance of Counterparty’s offer, accessible on the Website server.”


In a 10 June 1999 Clifford Chance letter copied to us, the following was stated:


“Enron wants the trade to be formally completed at the time the message is sent back by Enron regardless of whether the message is actually accessed by the Counterparty.”


How could it be proven that the Enron acceptance was be “accessible on the Website server”.  For example, if a counterparty alleged that it could not access the Website due to lack of bandwidth would any evidence be available to the contrary?

3. Evidence of GTCs and ETA applying to a particular transaction


It is expected over time that the GTCs in respect of specific products as well as an ETA will be updated. Has consideration been given to the sufficiency of audit reports, etc within EnronOnline to link a particular version of an ETA and GTC to a particular Transaction?   This type of evidence may be needed in the following circumstances:

(i) In the event of litigation Enron may need to establish to the satisfaction of a court as to the terms which were displayed on the Website on a particular day. 

(ii) We may need to answer questions from potential counterparties to satisfy them that Enron is not in a position to unilaterally change the contractual terms without leaving an audit trail.

We would appreciate any assistance you could give us in these areas.  We are extremely reluctant to “reinvent the wheel” where clearly advice must have been obtained on these points. If we could have access to these advices it would enable us to confirm the factual assumptions and analysis used elsewhere would also apply in Australian jurisdictions.    

Regards

David Minns
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