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You have asked whether it would be possible for Transwestern to acquire and resell capacity on a competing interstate pipeline in lieu of constructing additional facilities to make additional capacity available on Transwestern.  It is unclear whether the Commission would allow Transwestern to obtain offsystem capacity in the absence of special circumstances, such as constraint out of a supply basin, operational need, or administrative convenience for shippers.  However, the Commission considers requests for offsystem capacity on a case-by-case basis, and as long as Transwestern addresses the concerns articulated by the Commission in previous cases, there is a chance that the Commission would allow Transwestern to contract for some if not all of the desired capacity, eliminating the need for a costly physical expansion.  The timetable for obtaining approval of such a proposal is uncertain, but similar filings have been acted on in five months or less.

Background: Criteria for Acquiring Offsystem Capacity


Currently interstate pipelines are required to obtain permission from FERC before acquiring capacity on another pipeline. The Commission considers such requests on a case-by-case basis, and requires requesting pipelines to address the following concerns:


1) whether the interstate pipeline would gain control over access to upstream capacity and supply sources in a manner that could limit customer choices or improperly tie use of the acquired capacity to other pipeline or pipeline affiliate services;


2)  the rate impact on the acquiring pipeline's customers, and how the pipeline proposes to collect the costs of the upstream or downstream capacity;


3)  depending on how the costs of the capacity are reflected in rates, whether the acquiring pipeline's marketing affiliates may have an advantage over independent marketers or choices among supply basins may be skewed;


4)  the possibility of preferential treatment for the pipeline acquiring capacity over the customers of the pipeline selling capacity; and


5)  how the capacity will be managed or otherwise integrated into the pipeline's existing open access operations.


The Commission has stated that its willingness to consider a pipeline's proposed acquisition of upstream or downstream pipeline capacity stems from a recognition of the need to meet changing market demands.  The construction of new capacity involves cost and environmental implications and could result in duplicative and unnecessary facilities, which is contrary to the Commission's goal of meeting new demand with the least cost and least environmental impact.  Since no single pipeline reaches all production areas and services all markets, acquisition of new upstream or downstream capacity may offer an alternative mechanism for interstate pipelines to provide shippers with access to new supply and market areas.


Transwestern recently received an order authorizing it to acquire capacity on PNM's system in order to provide firm service on Transwestern, subject to certain restrictions.
  The Commission stated that Transwestern's filing met the concerns addressed in Texas Eastern.  In particular, while the Commission "is still concerned about the potential ill-effects that rebundling of upstream capacity may have on competition," Transwestern alleviated that concern by agreeing to acquire a maximum of 40,000 MMBtu/day of the 75,000 MMBtu/day available on PNM.   Additionally, the Commission limited Transwestern's ability to acquire capacity to the non-peak months (Apr. – Oct.).  This limitation arose from a concern that PNM's firm capacity is sold out during the peak months, raising a reliability question since Transwestern plans to repackage the capacity as firm. 


In another recent order, the Commission approved Reliant's proposal to obtain 415,000 Dth/day on MRT's system.
  The Commission explained that Reliant already provided service for its shippers on the relevant portion of MRT's system through an agency arrangement, and that Reliant's proposal would promote efficiency in the pipeline grid by eliminating the need for shippers to contract with two separate entities in order to transport gas from the production area to a hub.  In the order approving Transwestern's proposal to acquire capacity on PNM, the Commission noted that Transwestern's proposal was similar to Reliant's.
Transwestern's Acquisition of Offsystem Capacity 


If Transwestern were to request authority to obtain capacity on El Paso or another competitor pipeline, it would need to address the Commission's Texas Eastern list of concerns, keeping in mind the Commission's bias against repackaging of capacity because of the potential harmful effect on competition.  While the Commission has shown a willingness to allow pipelines to acquire capacity in order to address capacity constraints or administrative convenience, it has cast doubt on the appropriateness of interstate pipelines brokering one another's capacity without a showing of some other need for the capacity.
  Still, relatively few pipelines have applied for the ability to obtain off-system capacity, and the outer limits of the Commission's willingness to grant such authority remain largely undefined.  


If Transwestern filed for authority to obtain capacity on a competitor pipeline in lieu of building an expansion, without the existence of special circumstances such as operational need, it is unclear whether the Commission would reject the proposal outright or whether it would merely impose certain limitations, such as a limit on the amount of capacity that could be obtained.  Similar proposals have been presented to the Commission as tariff filings.
  It is possible that the Commission would either accept or reject the filing within 30 days; it is more likely that the Commission would suspend the tariff sheets for the maximum period (five months), call a technical conference, and possibly require some modification to the initial proposal.  The Transwestern and Reliant proposals were resolved in five months and four months, respectively.  By working with potential protestors to resolve issues prior to filing, and asking the Commission for expedited scheduling of any technical conference, it may be possible to receive an order in a shorter time period.

cc:  Drew Fossum, Mary Kay Miller, Glen Hass

� Texas Eastern Transmission Corp., 74 FERC ¶61,074 (1996), order on rehearing, 78 FERC ¶61,277 (1997), remanded, Colorado Interstate Gas Company v. F.E.R.C., 146 F.3d 889 (D.C. Cir. 1998).  The D.C. Circuit ordered the Commission to explain more fully its reason for requiring interstate pipelines to apply for Commission approval prior to obtaining capacity on other pipelines, when non-pipelines do not have to seek such approval.  The Commission has not yet issued an order on remand, but is nevertheless still requiring pipelines to follow the requirements set forth in Texas Eastern.


� Transwestern Pipeline Company, 92 FERC ¶ 61,215 (2000).


� Reliant Energy Gas Transmission Company, 92 FERC ¶ 61,086 (2000).


� See, e.g., Northern Natural Gas Company, 80 FERC ¶ 61,018 (1997).  In rejecting Northern's blanket request for authority to acquire capacity on other pipelines because Northern had not specifically stated what capacity would be acquired, the Commission commented that Northern appeared to be requesting authority to act as a marketer of other pipelines' services rather than to address an operational need.


� See Transwestern and Reliant, supra.





