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PURCHASE  CONTRACT
This Purchase Contract is made and entered into by and between Enron Equipment Procurement Company, organized under the laws of the State of Delaware, with offices located at 333 Clay Street, Houston, Texas 77002 ("Purchaser"), and Siemens Westinghouse Power Corporation, a Siemens Company, a corporation incorporated under the laws of the State of Delaware, with offices located at 4400 Alafaya Trail, Orlando, Florida 32826-3612 ("Seller").


RECITALS
WHEREAS, Purchaser has the need to acquire a certain gas turbine generator package for an electric power generation plant (the "Facility") to be built in the United States; and

WHEREAS, Seller is in the business of designing, engineering, manufacturing, and supplying gas turbine systems; and

WHEREAS, Purchaser wishes to contract with Seller for the design, engineering, manufacture, and supply of a gas turbine generator system for the Facility and other services related thereto; and

WHEREAS, the parties desire to set forth the terms and conditions under which Seller will provide and Purchaser will pay for such system and related services;

NOW, THEREFORE, in consideration of the mutual covenants herein contained, and intending to be legally bound, the parties hereto agree as follows:


ARTICLE I.  DEFINITIONStc \l1 "ARTICLE I.  DEFINITIONS
Capitalized terms used in this Agreement without other definition shall have the meanings specified in this Article I, unless the context requires otherwise.

As used in this Agreement, the terms "herein", "herewith" and "hereof" are references to this Agreement, taken as a whole, the term "includes" or "including" shall mean "including, without limitation," and references to a "Section", "subsection", "clause", "Article", "Exhibit", "Appendix" or "Schedule" shall mean a Section, subsection, clause, Article, Exhibit, Appendix or Schedule of this Agreement, as the case may be, unless in any such case the context requires otherwise.  All references to a given agreement, instrument or other document shall be a reference to that agreement, instrument or other document as modified, amended, supplemented and restated through the date as of which such reference is made.  A reference to a person includes its successors, and permitted assigns.  The singular shall include the plural and the masculine shall include the feminine, and vice versa.

1.1

Acceptance. Shall have the meaning as set forth in Section 10.14.

1.2

Adjusted Electrical Output - CT.  Shall mean the Electrical Output of a CT-Unit as measured during a Performance Test (or a Facility Test using Performance Test standards) and adjusted from test conditions to Basis Conditions-CT by the methods described in Exhibit F.

1.3

Adjusted Heat Rate.  Shall mean the Heat Rate of a CT-Unit as measured during a Performance Test (or a Facility Test using Performance Test standards) and adjusted from test conditions to Basis Conditions-CT by the methods described in Exhibit F.

1.4

Affiliate.  Shall mean a person or entity who, with respect to a specified  person or entity, directly or indirectly through one or more intermediaries controls, or is controlled by, or is under common control with, the person or entity specified.

1.5 

Agreement or Contract.  Shall mean this Purchase Contract, including all Exhibits attached hereto and the Specifications-CT, as amended from time to time as provided herein.

1.6

Base Load.  Shall mean the operation of the CT-Unit at 100% Electrical Output for the prevailing ambient temperature, relative humidity, barometric pressure, fuel heating value, exhaust temperature limitation, rated frequency and voltage.

1.7

Basis Conditions-CT or Basis Conditions.  Shall mean the conditions set forth in Exhibit A-1 which are the basis for the Electrical Output Guarantee, Heat Rate Guarantee, Emission Guarantee and Sound Level Guarantee. 

1.8

BTUs.  Shall mean British Thermal Units equal to 1055.056 joules. 

1.9

Cancellation Charge.  Shall have the meaning as set forth in Section 5.2.1(b).

1.10
Cancellation Fee.  Shall have the meaning as set forth in Section 5.2.2(a).

1.11
CT-Unit.  Shall mean a nominal 501D5A, gas turbine generator Econopac with generator package with all its ancillary and auxiliary equipment.

1.12
Change Order.  Shall mean a written order to Seller pursuant to Article XI hereof authorizing an addition, deletion or revision in the Scope of Work or any change to the Purchase Amount.

1.13
Commissioning Period.  Shall have the meaning as set forth in Section 10.3.2.

1.14
DDP.  Shall have the meaning as set defined in INCOTERMS (1990), except as the parties have otherwise specifically provided herein.

1.15
Day.  Shall mean a calendar day, including weekdays, weekends, and holidays. 

1.16
Delivery Liquidated Damages.  Shall have the meaning as set forth in Section 10.3.

1.17
Delivery Point.  Shall mean the locations set forth in Section 10.2.1 where delivery of the CT-Unit shall be made by Seller.

1.18
Document Liquidated Damages.  Shall have the meaning as set forth in Section 10.1.

1.19
Effective Date.  Shall have the meaning as set forth in Section 7.1.

1.20
Electrical Output - CT.  Shall mean the electric output of a CT-Unit measured at the generator terminals during a Performance Test (after deducting for associated CT-Unit auxiliary loads).

1.21
Electrical Output Guarantee.  Shall have the meaning as set forth in Section 10.7.1.

1.22
Emissions.  Shall mean the emissions as measured during the Emissions Test, Facility Test or Performance Tests.

1.23
Emissions Guarantee.  Shall have the meaning as set forth in Section 10.6.

1.24
Emissions Test.  Shall mean the test conducted by Purchaser in accordance with guidelines set out in Exhibit F-2 and Section 10.6 to determine whether the CT-Unit meets the Emissions Guarantee.

1.25
Equipment.  Shall mean the CT-Unit and all other material and supplies to be furnished by Seller pursuant to the Scope of Work.

1.26
Equivalent Operating Hours.  Shall have the meaning as set forth in Exhibit F.

1.27
Event of Force Majeure.  Shall have the meaning as set forth in Section 18.2.

1.28
Event of Purchaser Default.  Shall have the meaning as set forth in Section 17.5.

1.29
Event of Seller Default.  Shall have the meaning as set forth in Section 17.1.

1.30
Extended Warranty Period.  Shall have the meaning as set forth in Section 14.2.1.

1.31
Facility.  Shall mean Purchaser's electricity generation plant to be located in the continental United States.

1.32
Facility Test.  Shall have the meaning as set forth in Section 10.12.1.

1.33
Far Field Sound Level Guarantee.  Shall have the meaning as set forth in Section 10.5.2.

1.34
Guaranteed Levels.  Shall mean the Electrical Output Guarantee and the Heat Rate Guarantee.

1.35
Guaranteed Unit Delivery Date.  Shall have the meaning as set forth in Section 10.2.1.1.

1.36
Hazardous Materials.  Shall mean any hazardous substance or hazardous waste as defined in the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, the Resource Conservation and Recovery Act, as amended, the Hazardous Waste Transportation Act, as amended, and regulations promulgated pursuant to these Acts and any similar law or regulation in the United States defining hazardous substances or hazardous waste, and any equipment containing polychlorinated biphenyls or asbestos that may become friable.

1.37
Heat Rate.  Shall mean the actual fuel energy consumed during the Performance Test, determined from the actual lower heating value of the fuel multiplied by the quantity of fuel consumed and the result divided by the integrated Electrical Output-CT.  Heat Rate shall be expressed as BTU/kW-Hr (LHV).  The heating value of the fuel is determined by testing  samples of such fuel by an independent laboratory using American Society of Mechanical Engineers test methods. 

1.38
Heat Rate Guarantee.  Shall have the meaning as set forth in Section 10.8.1.

1.39
Heat Rate Liquidated Damages.  Shall have the meaning as set forth in Section 10.9.2.

1.40
Heat Rate Liquidated Damages Refund Reduction.  Shall have the meaning as set forth in Section 10.9.9.2.

1.41
Import Duties.  Shall mean taxes, customs, duties, fees, imposts, value added tax and government charges of any kind that are payable upon or in relation to the importation of components of the CT-Unit, including but not limited to drawings or designs, into the U.S.

1.42
Installation Period.  Shall mean thirteen (13) months after the later of (i) the Guaranteed Unit Delivery Date of the CT-Unit, or (ii) delivery of the CT-Unit to the Delivery Point.

1.43
Interest Rate.  Shall mean the Prime Rate as published by Citibank in its New York office plus two percent (2%) per annum, provided however, that the rate of interest hereunder shall never exceed the highest applicable lawful rate.  

1.44
Insurability Certificate.  Shall have the meaning as set forth in Section 3.10.

1.45
Insurance Representative.  Shall have the meaning as set forth in Section 3.10.

1.46
Lender.  Shall mean the financial institution providing financing for the Facility.

1.47
Liquidated Damages.  Shall mean any or all Document Liquidated Damages, Delivery Liquidated Damages, Take Over Liquidated Damages, or Performance Liquidated Damages.

1.48
Major Components.  Shall mean and consist of:

Inlet and Inlet Filters/Silencer

Gas Turbine Longitudinal

Generator/Collector

Electrical Control Package(s)

Mechanical Equipment and Piping Packages

Starting Package

Exciter

Fuel Module(s)

Lube Oil Cooler and Supports

Rotor Air Cooler

Gas Turbine Enclosure

Neutral Grounding Cubicle

VT Surge Cubicle

Exhaust Manifold

Exhaust Stack

1.49
Marketing Agreement.  Shall have the meaning as set forth in Section 5.2.3.

1.50
Milestone.  Shall mean an event that triggers a responsibility of Purchaser to pay a Milestone Payment Amount as set forth and listed in Section 6.1.2

1.51
Milestone Payment Amount.  Shall mean the percentage of the  Purchase Amount due to Seller from Purchaser as set forth in Section 6.1.2.

1.52
Near Field Sound Level Guarantee.  Shall have the meaning as set forth in Section 10.5.1.

1.53
Net Cancellation Charge.  Shall have the meaning as set forth in Section 5.2.1(b).

1.54
Notice.  Shall mean any notification of one party hereto by the other party hereto with respect to any matter arising under or in connection with this Agreement, to be given as provided in Section 25.1 hereof.

1.55
Notice to Proceed or NTP.  Shall have the meaning as set forth in Section 7.2.1.

1.57
O&M Manuals.  Shall have the meaning as set forth in Section 8.1.

1.58
O&M Spares.  Shall have the meaning as set forth in Section 3.16.2.

1.59
Output Liquidated Damages.  Shall all have the meaning as set forth in Section 10.9.1.

1.60
Output Liquidated Damages Refund Reduction.  Shall have the meaning as set forth in Section 10.9.9.2.

1.61
Performance Letter of Credit.  Shall have the meaning as set forth in Section 10.9.6.

1.62
Performance Liquidated Damages.  Shall mean the Output Liquidated Damages and the Heat Rate Liquidated Damages. 

1.63
Performance Test.  Shall mean the test(s) conducted at the Site in accordance with the Test Procedures to determine Heat Rate, and Electrical Output-CT, of the CT-Unit as applicable.

1.64
Performance Test Completion Certificate.  Shall mean the certificate prepared by  Purchaser in the format attached hereto as Exhibit G-2 and provided to Seller, certifying the results of the Performance Tests that have been completed quantifying Performance Liquidated Damages, if any, due.  

1.65
Performance Test Certificate.  Shall mean the certificate prepared by Purchaser in the format attached hereto as Exhibit G-1 and provided to Seller, certifying that a Performance Test has been completed and setting forth the results thereof in such detail to reflect the performance of the CT-Unit as tested with respect to Electrical Output-CT, Emissions, Heat Rate, and sound.

1.66
Power Purchaser.  Shall mean the entity purchasing the power generated by the Facility.

1.67
Primary Warranty Period.  Shall have the meaning as set forth in Section 14.1.1.

1.68
Project Manager.  Shall mean the project manager designated by Seller pursuant to Section 3.3(a) hereof.  

1.69
Proper Scope Value.  Shall have the meaning as set forth in Section 17.4.1.

1.70
Purchase Amount.  Shall mean the amount payable to the Seller set forth in Section 5.1, as adjusted pursuant to the terms of this Agreement.

1.71
Purchaser.   Shall mean Enron Equipment Procurement Company, its successors and permitted assigns.

1.72
Purchaser's Representative.  Shall mean the individual designated by Purchaser pursuant to Section 2.1(a)  hereof, who shall have the responsibility and authority specifically delegated to such individual by Purchaser and made known in writing to Seller.

1.73
Retention Amount.  Shall have the meaning as set forth in Section 6.1.3.

1.74
Retention Letter of Credit.  Shall have the meaning as set forth in Section 6.1.3.

1.75
Scope of Supply.  Shall mean the scope of supply set forth in Exhibit B-2.

1.76
Scope of Work.  Shall mean all design, engineering, manufacture, delivery, training and other services, Equipment, drawings, documentation, supplies and materials to be performed and/or furnished by Seller pursuant to this Agreement including the Scope of Supply.

1.77
Seller.  Siemens Westinghouse Power Corporation, a Siemens Company, its successors and permitted assigns.

1.78
Shortfall.  Shall mean the amount by which a CT-Unit fails to meet a Guaranteed Level.  Such shortfall shall be measured in the same units as the respective Guaranteed Level.

1.79
Site.  Shall mean the property in the vicinity of [location to be determined later], on which the Facility is to be constructed.

1.80
Sound Level Guarantees.  Shall mean the Specific Performance guarantees of the Far Field Sound Level Guarantee and the Near Field Sound Level Guarantee.

1.81
Sound Level Test.  Shall have the meaning as set forth in Section 10.5.4(ii).

1.82
Sound Level Test Procedures.  Shall have the meaning as set forth in Section 10.5.4(i).

1.83
Spare Parts Amount.  Shall have the meaning as set forth in Section 3.16.2.

1.84
Specific Performance.  Wherever used in the Agreement, "Specific Performance", whether used by itself or as part of another defined term, shall mean an obligation that Seller must fulfill or achieve, or otherwise be in material breach of its obligations hereunder.  Seller shall not be able to pay to Purchaser liquidated damages in lieu of meeting such specific performance requirements. 

1.85
Specific Performance Electrical Output Guarantee.  Shall have the meaning as set forth in Section 10.7.2.  

1.86
Specific Performance Heat Rate Guarantee-CT.  Shall have the meaning as set forth in Section 10.8.2.

1.87
Specific Performance Levels.  Shall mean the Specific Performance Electrical Output Guarantee and the Specific Performance Heat Rate Guarantee.

1.88
Specification-CT.  Shall mean the specification for the design, manufacture, assembly, and supply of the CT-Unit set forth in Exhibit B-1.

1.89
Take Over.  Shall mean when the Purchaser commences commercial operation of a CT-Unit. 

1.90
Take Over Liquidated Damages.  Shall have the meaning as set forth in Section 10.3.2.

1.91
Technical Field Assistance (TFA).  Shall have the meaning set forth in Exhibit H-1.

1.92
Termination Costs.  Shall have the meaning as set forth in Section 17.4.2.

1.93
Test Procedures.  Shall have the meaning as set forth in Section 10.12.7.

1.96
Vendor.  Shall mean any vendor, supplier or subcontractor utilized by Seller in the performance of the Scope of Work hereunder.


ARTICLE II.  RESPONSIBILITIES OF PURCHASERtc \l1 "ARTICLE II.  RESPONSIBILITIES OF PURCHASER
2.1  Purchaser Responsibilities.  tc \l2 "2.1  Purchaser Responsibilities.  Purchaser recognizes and acknowledges the duty to reasonably cooperate with Seller, and agrees not to wrongfully interfere with Seller's agents, employees or Vendors during the performance of this Agreement.  Without limiting the generality of the foregoing, Purchaser shall be responsible for the following matters and actions to be performed on a timely basis:

(a)
Designate a representative (the "Purchaser's Representative"), who shall not be a competitor of Seller, and deliver a notice to Seller identifying the Purchaser's Representative, within thirty (30) days of the Effective Date, who shall act as the primary point of contact for Seller with respect to the prosecution of the Scope of Work.

(b)
Deliver a notice within thirty (30) days of the Effective Date to Seller identifying such persons within Purchaser's organization that have authority to approve Change Orders.

(c)
Pay to Seller the sums required to be paid by Purchaser pursuant to the terms of this Agreement.

2.2  Parent Guarantee.  Purchaser shall deliver to Seller upon execution of this Agreement their unconditional guarantee of Purchaser's corporate parent, Enron Power Corp., in the form of Exhibit C-2.


ARTICLE III. RESPONSIBILITIES OF SELLERtc \l1 "ARTICLE III. RESPONSIBILITIES OF SELLER
3.1  General Obligations.  tc \l2 "3.1  General Obligations.  Except as expressly set forth in this Agreement, Seller shall provide the materials and supplies, technical and professional personnel and supervision at Seller's facilities and as required for Seller to fulfill its transportation responsibilities, tools and equipment, and the services required for performance and timely completion of the Scope of Work, and shall be responsible for timely completing the Scope of Work in accordance with the terms of this Agreement, including all Exhibits.  References in the Specifications-CT to equipment, material, articles or patented processes by trade name, make, or catalog number, shall be regarded as establishing a standard of quality expected by Purchaser.  Seller may, with the written consent of Purchaser, use any equipment, material, article, or process that is operationally, technically and functionally equivalent (as judged by Purchaser in it's sole discretion) to that named in the Specifications-CT.

3.2  Delivery of Equipment and Documentationtc \l2 "3.2  Delivery of Equipment and Documentation.

3.2.1  Seller shall cause the Equipment to be delivered to the Delivery Point on a DDP (except as otherwise specifically set forth in this Agreement) basis in accordance with Sections 10.2.1 by the date set forth therein.

3.2.2  Seller shall be responsible for delivering the CT-Unit DDP to the:

(i)
railsiding nearest to the U.S. Site when delivered by rail;

(ii)
U.S. Site laydown area when delivered by truck; or

(iii)
U.S. port of export by any means of transport.

3.2.3  Seller shall perform customs clearance for the Equipment through U.S. Customs and pay any Import Duties.

3.2.4  Seller shall deliver documentation as set forth in Section 10.1.

3.3  Relevant Information.  tc \l2 "3.3  Relevant Information.  Seller shall provide on a timely basis to Purchaser the following information: 

(a)
within fifteen (15) days of the Effective Date of this Agreement, the identity of a Project Manager who shall have full supervision over the completion of the Scope of Work and who shall act as the primary point of contact with Purchaser regarding all matters relating to the Scope of Work; 

(b)
such information as is reasonably requested by Purchaser in dealing with the Power Purchaser and/or any governmental authority in matters relating to the Scope of Work; 

(c)
the project management plan proposed for this Agreement to include, but not limited to staffing, milestones, scheduling, quality control, transportation, technical interface, and other matters reasonably required to successfully manage the project to conclusion; and

(d)
other information reasonably required to fulfill Seller's obligations pursuant to this Agreement or as reasonably required by Purchaser to support the project as it pertains to the Equipment or Scope of Supply.

3.4  Hazardous Materials Notificationtc \l2 "3.4  Hazardous Materials Notification.  In the event Seller incorporates any Hazardous Materials into the Equipment, Seller shall provide Purchaser with notification as set forth in Exhibit O.  Purchaser acknowledges receipt of notice set forth in Exhibit O-1.

3.5  Employment of Licensed Personnel.tc \l2 "3.5  Employment of Licensed Personnel.  Whenever required by applicable governmental law, rule or regulation (applicable under the terms of this Agreement) or prudent engineering and construction practices, Seller agrees to employ licensed personnel to perform engineering, design, for Seller to fulfill its obligations under this Agreement or other professional services in the performance of the Scope of Work.  Seller shall be responsible for employing and utilizing personnel and for ensuring that its Vendors employ and utilize personnel who  possess the proper training and experience and are capable of performing the tasks for which they are employed or utilized.  Seller shall not  employ or permit any Vendor to employ in connection with its performance under this Agreement any unfit person or anyone not skilled in the work assigned to such person.  

3.6  Infringement Cures and Defensetc \l2 "3.6  Infringement Cures and Defense.  In the event a suit or proceeding is brought against Purchaser for infringement of any U.S. patent, copyright, trademark, trade secret or other intellectual property right, Seller shall indemnify and hold harmless Purchaser from and against all claims, damages, losses and expenses (including attorneys' fees) arising out of any infringement of U.S. patent rights or copyrights incident to the use or production of the Equipment or incorporation therein of any invention, design, process, product or device not specified in the Contract, and shall defend all such claims in connection with any alleged infringement of such rights.  Seller shall pay all costs and expenses incurred as a result of defending or settling any such action or suit or threat thereof, including compensation and expenses of experts and counsel of its choice and selection and Seller shall also pay and hold Purchaser free and harmless from expenses incurred or any damages or other sums awarded or assessed in any such action or suit including costs resulting from imposition of any injunction against Purchaser.  Purchaser may be represented by counsel of its own selection and expense, but agrees to cooperate fully in the defense of any such action or suit and to furnish all the evidence in its control.  

Nothing herein shall authorize Seller to settle any such suit or action as referred to in this Section 3.6 without prior authorization from Purchaser if, by such settlement, Purchaser shall be obliged to make any monetary payment, part with any property or any interest therein, to assume any obligation or restriction upon operation of the Equipment or Facility or production of electricity to be subject to any injunction or to grant licenses or other rights under its patent or other industrial or intellectual property rights.

In the event Purchaser is, as a result of such suit or proceeding, prevented from using such alleged infringing Equipment or other deliverables Seller shall at its option and expense

(i)

obtain for Purchaser the right for continued use of the Equipment or other deliverables under this Agreement,

(ii)
correct or modify the infringement of the Equipment or other deliverables under this Agreement so that it becomes non-infringing, or

(iii)
replace the infringing Equipment or other deliverables under this Agreement with equivalent non‑infringing Equipment or other deliverables.

Seller's indemnity responsibility shall not extend to infringements arising out of

(a)

Brand name equipment specifically required by Purchaser to be supplied hereunder as part of the Equipment or Equipment supplied according to Purchaser's detailed design;

(b)
modifications, alterations, additions or changes made by Purchaser to the Equipment supplied by Seller;

(c)
the use of the Equipment supplied hereunder in conjunction with any other process, or

(d)
claims covering a process performed or a product produced by said Equipment other than production of electrical power from the Facility.

THIS SECTION IS AN EXCLUSIVE STATEMENT OF ALL THE DUTIES OF THE PARTIES RELATING TO PATENTS AND DIRECT OR CONTRIBUTORY PATENT INFRINGEMENT AND OF ALL THE REMEDIES OF PURCHASER RELATING TO ANY CLAIMS, SUITS, OR PROCEEDINGS INVOLVING U.S. PATENTS, COPYRIGHTS, TRADEMARKS, TRADE SECRETS, OR OTHER INTELLECTUAL PROPERTY RIGHTS.  Compliance with this Section as provided herein shall constitute fulfillment of all liabilities of the parties under the Agreement with respect to U.S. patents, copyright, trademark, trade secret or other intellectual property rights.

3.7  RESERVED.tc \l2 "3.7  RESERVED.
3.8  Compliance with Governmental Rules.  tc \l2 "3.8  Compliance with Governmental Rules.  Seller shall comply with government rules in the categories enumerated below.

(a)
Contractor Conduct.  Seller shall comply with applicable regulatory requirements including, without limitation, all applicable federal, state, and local laws, rules, ordinances, resolutions, regulations, orders, codes, criteria and national and local standards, export and import laws and regulations, issued or promulgated by units of government and regulatory bodies with jurisdiction over any aspect of the performance of this Agreement by Seller; provided, however, that Seller's obligations as it pertains to emissions and sound levels (both near field and far field) shall be limited to those guarantees and remedies as set forth in Article X.  Seller shall not act in violation of the U.S. Foreign Corrupt Practices Act, and in connection therewith shall not make any payments, loans, or gifts, directly or indirectly, to or for the use or benefit of any official employee, agency or instrumentality of any government, political party or candidate thereof, or any other person or entity, the payment of which would violate the laws or policies of the United States.  Seller shall possess or procure all permits, certificates, and licenses necessary to allow Seller to perform this Agreement at all locations of Seller's performance of its Scope of Work and shall ensure that Seller's Vendors have all permits, certificates, and licenses necessary for such subcontractors, Vendors and suppliers to perform under this Agreement.  Seller shall answer promptly and in reasonable detail any questionnaire or other written or oral communications, to the extent the same pertain to compliance with this Section 3.8 (a) or (b) whether such questionnaires or communications are from Purchaser, its outside auditors, or other representatives.  Seller further agrees to pay any government assessed penalties or fines, which Purchaser may be required to pay as a result of, and to the extent attributable to Seller's failure to comply with this Section 3.8(a).

(b)
Employment Practices.

(1) 
Seller agrees that it shall be at all times during the term of this Agreement in full compliance with all applicable federal, state and local statutes, rules and regulations, orders and guidelines relative to Seller's employment of employees and agents of Seller in connection with Seller's performance of its Scope of Work.

(2)
Seller agrees to pay any government assessed penalties or fines, court costs and attorneys' fees Purchaser may incur, be required to pay or be liable for as a result of, based on, in connection with, related to or arising from Seller's or any of its Vendors' noncompliance with this Section 3.8(b).

(c)
Correction of Non Complying Services.  In the event Seller fails to comply with recognized international standards as set forth in the Specifications-CT and all applicable federal, state and local laws, rules, orders, ordinances, codes, resolutions, criteria, regulations, local and national standards, issued or promulgated by units of government and regulatory bodies as required by Section 3.8(a) and that were:

(i)

in effect on the date this Agreement was signed; or 

(ii)
were not yet in effect on the date this Agreement was signed, but at such time a change to such valid applicable federal, state and local laws, ordinances, codes, resolutions, local and national standards and regulations, issued or promulgated by units of government and regulatory bodies had passed but was not yet effective;

Seller shall correct such noncomplying Scope of Work or portion thereof as necessary to comply with Section 3.8(c)(i) and (ii).  Seller shall bear the costs of correction of such noncomplying Scope of Work and Purchaser shall not be required to pay for such correction.  In the event that Purchaser reasonably determines that Seller is either not capable of performing the corrections or not capable of performing such corrections in time to meet Purchaser's requirements, Purchaser may, at Seller's expense, have the corrections made by a third party or make them itself; provided however, prior to Purchaser having the corrections performed by a third party or itself, Purchaser shall have: (1) provided Seller notice of its determination that it believes Seller is not capable of such performance of work or performing such corrections in a timely manner; and (2) provided Seller a thirty (30) day cure period. 

(d)
Seller shall be entitled to a Change Order subject to the provisions of Article XI resulting from changes in law affecting the performance of the Scope of Work if such change of law is not in effect or promulgated as described in Section 3.8(c)(i) and (ii).

(e)
In the event that compliance with these applicable federal, state or local laws, rules, regulations and codes thereunder and interpretations thereof, requires changes in the Scope of Work which Purchaser at its sole determination agrees with Seller's determination that it cannot reasonably incorporate, Purchaser, in its sole discretion, may either terminate the Contract in accordance with the Article on Termination and Cancellations, or direct Seller to complete the Scope of Work without such changes, in which case Purchaser shall assume full responsibility for obtaining any necessary waivers from the appropriate federal, state or local authorities.

(f)
Seller shall, on a reasonable efforts basis, advise Purchaser of pending changes to such federal, state and local laws, ordinances, codes, resolutions, local and national standards and regulations so that Purchaser may make an informed decision as to whether to have the Equipment designed in anticipation of such pending change as it affects the Scope of Work.

3.9  Purchaser Review of Documents and Vendors.tc \l2 "3.9  Purchaser Review of Documents and Vendors.  

3.9.1  Documentstc \l3 "3.9.1  Documents.  

(i)

Seller will provide Purchaser design interface and associated engineering drawings and data specified in Exhibit T which are in accordance with the requirements of this Agreement, sufficient for the Facility and in accordance with good industry practice, not later that the dates set forth in Exhibit T.  Purchaser will review such materials and respond within fifteen (15) days after receipt using the status categories as set out in Section 5.1.7 of the Specification. 

(ii)
For the purposes of Document Liquidated Damages, delivery of the applicable document shall be the date of Seller's dispatch by overnight mail provided such document receives a status of "NO EXCEPTIONS NOTED", "RECEIVED FOR DISTRIBUTION" or "EXCEPTIONS NOTED". 

(iii)
In the event that Purchaser annotates the document with "RETURNED FOR CORRECTIONS" OR "DISAPPROVED", delivery for the purposes of Document Liquidated Damages shall not have occurred until the date of resubmittal of the version of document for which Purchaser assigns one of the three categories as set forth in Section 3.9.1 (ii); provided that Purchaser has notified Seller within seven (7) days of Purchaser's initial receipt of such document that such document is classified as "RETURNED FOR CORRECTION" OR "DISAPPROVED", and that Purchaser notifies Seller of classification of resubmittals within seven (7) days of receipt of such resubmittal.  To the extent that any notice to Seller indicating "RETURNED FOR CORRECTION" OR "DISAPPROVED" for an initial submittal or resubmittal of document is later than seven (7) days, the number of days for which Document Liquidated Damages shall be assessed shall be reduced by such excess number of days. 

(iv)
In the event Purchaser determines that a document is "Returned for Correction" or "Disapproved", it shall not unreasonably delay its notice to Seller.  

(v)
The intent of the difference between the classifications as described in Section 3.9.1 (ii) and Section 3.9.1 (iii) is that in the first instance the document as submitted with relatively minor revisions can be used by Purchaser for proceeding with its work provided that Seller makes the noted corrections, whereas the categories in the second instance are intended to convey that the document cannot be used by Purchaser for its purpose.  

(vi)
Seller intergraph generated documents that are disapproved (including those that are approved with comments) shall be corrected and resubmitted by Seller within fifteen (15) days of Seller's receipt of such disapproval and comments. All other documents pertaining to this Section 3.9.1 will have Purchaser supplied comments addressed by Seller via correspondence numbered faxes and/or letters within fifteen (15) days of Seller's receipt of such disapproval and comments and Seller shall revise and resubmit such documents within sixty (60) days of such disapproval and comments.  

(vii)
In the event a due date for a document delivery or review falls on a Saturday, Sunday or holiday such due date shall be deemed to be the immediately following working day of the affected party. 

3.9.2 Vendorstc \l3 "3.9.2 Vendors.  Purchaser shall have the right of approval, such approval not to be unreasonably withheld, of any Vendor supplying greater than $100,000 of Equipment unless such Vendor is listed in Exhibit V as a preapproved Vendor for such Equipment.

3.10  Packing and Insurance Surveyortc \l2 "3.10  Packing and Insurance Surveyor.  Seller shall perform all necessary packaging of the Equipment to the generally accepted standard practices of the industry necessary to prevent damage during handling and transportation to the Delivery Point and to be compliant with the requirements of the Insurance Representative.   

Seller shall comply with Purchaser's insurance representative's (Salvage Association or similar insurance surveyor as appointed by Purchaser) (the "Insurance Representative") reasonable recommendations concerning;

(i)

packaging of the Equipment, and

(ii)
Seller's execution of the load plan on vehicle or vessel to preclude damage during transit.

In the event that the Insurance Representative's requirements exceed generally accepted standard industry practices, Seller shall advise Purchaser of such.  In the event Purchaser requires Seller to implement such extra measures Seller shall be eligible for a Change Order compensating Seller for its reasonable costs and time associated with such additional requirements.

Seller expressly acknowledges and agrees that it will not commence transport of the items of Equipment as listed in Exhibit L from its facility unless;

(i)

the Insurance Representative conducts a load and stowage survey and issues an insurance certificate, (the "Insurability Certificate") attesting that its recommendations were carried out for such shipment, or

(ii)
Purchaser's Representative expressly waives such requirement for that shipment.

Seller recognizes that failing to comply with this Section 3.10 may jeopardize Purchaser's insurance program.

For items of Equipment that will be packed later than thirty (30) days after notice to proceed, Seller shall provide Purchaser with an initial fourteen (14) day advance notice of any expected packing date(s) and any expected loading date(s) of any shipment, and shall provide two (2) business days advance notice of the actual packing date and the actual loading date of such shipment.  Purchaser may designate its Insurance Representatives as recipient of such notice.  Provided Seller has provided Purchaser with such notice by such notice dates, if the Insurance Representative is not available to perform the necessary inspections on the dates of loading indicated in Seller's final notice, Purchaser shall extend the applicable Guaranteed Unit Delivery Date to the extent Seller is delayed by such unavailability, and shall compensate Seller for any applicable costs including demurrage.  

For items of Equipment that will be packed later than thirty (30) days after Notice to Proceed, Seller shall provide the Purchaser's quality assurance manager and the Insurance Representative with its proposed  packing plan as soon as practical after the Notice to Proceed, but in no case later than thirty (30) days prior to commencing any packing.

During the first thirty (30) days after Notice to Proceed, the parties agree to work together in order to give the Insurance Surveyor an opportunity to inspect shipments prior to departure.  Major Equipment shall not commence transport without such coordination concluded.

Seller shall provide the Insurance Representative with the transport, stowage and loading plan thirty (30) days prior to loading. Seller acknowledges that all efforts and delays (other than as set forth in this Section 3.10) associated with receiving the Insurance Certificate shall not be grounds for extension to the Guaranteed Unit Delivery Date.

3.11  Financing.tc \l2 "3.11  Financing.  

3.11.1  Financing Assistance Informationtc \l3 "3.11.1  Financing Assistance Information.  Seller shall provide such information as Purchaser may reasonably request in connection with obtaining financing for the Facility including without limitation providing information related to design, engineering and status of the completion of the Scope of Work and Seller's credentials and experience, and as required perform reasonable travel.  Purchaser shall reimburse Seller at commercially reasonable rates for its time in providing information not related to the Scope of Work.   Purchaser's Lender and the Lender's engineers and consultants shall have the right to participate in all inspections conducted by Purchaser under this Agreement and to attend all tests of the Equipment.  At Purchaser's request and expense, Seller shall furnish to Lender copies of notices given to Purchaser hereunder.

3.12  Purchaser Permit Supporttc \l2 "3.12  Purchaser Permit Support.  Seller shall provide all information, data and documents in a timely fashion that Purchaser may reasonably require for Purchaser to obtain its Facility permits.

3.13 Technical Field Assistancetc \l2 "3.13 Technical Field Assistance.  If Purchaser elects to require Seller to perform Technical Field Assistance, upon execution of the Change Order, Seller shall perform Technical Field Assistance in accordance with the requirements set forth in Exhibit H-1.  In consideration of Purchasers election to include Technical Field Assistance in the Scope of Work, Seller shall perform the operating speed balance of the CT-Unit in the field as required by Section 12 of Exhibit B-1, at no additional charge to Purchaser.  Except for the balancing engineers time, which is included within Sellers Technical Field Assistance scope, the time required by Sellers personnel to perform the balancing shall not be counted against Sellers effort included within the Technical Field Assistance price, to be agreed later.

3.14  Clearance of Customstc \l2 "3.14  Clearance of Customs.   Seller shall be responsible for providing proforma invoices, bills of lading and any other documentation required to clear the Equipment through customs.

3.15  RESERVEDtc \l2 "3.15  RESERVED.

3.16  Spare Partstc \l2 "3.16  Spare Parts and Installation Tools.

3.16.1  Commissioning Sparestc \l3 "3.16.1  Commissioning Spares.  Seller's representative list of start-up and commissioning spares and a representative list of special tools needed during start-up and commissioning are set forth in Exhibit B-2.  Seller shall within the Purchase Amount provide (i) all spare parts necessary to achieve start-up and commissioning, and (ii) all necessary installation and maintenance tools (including the "dummy rings") that are not normally found available in the market place and therefore the attached lists may not be all inclusive.

3.16.2  Operating Sparestc \l3 "3.16.2  Operating Spares.  Set forth in Exhibit U-1 is a listing of operating and maintenance spare parts (the "O&M Spares") for the CT-Unit.  Purchaser may elect to purchase under a written Change Order hereto any quantity or type of spare parts listed in Exhibit U-1.  The purchase value of any such ordered spare parts shall not be included in the Purchase Amount, and will be referred to as the "Spare Parts Amount" under this Agreement.  Delivery dates for the spare parts will be determined and set forth in the applicable Change Order. 

3.17  Key Personneltc \l2 "3.17  Key Personnel.  Seller shall provide Purchaser with biographical data for Project Manager, the CT-Units engineering manager and CT-Unit production manager.  If, in the reasonable opinion of the Purchaser, Purchaser determines such a key person is not adequately performing, Purchaser may require Seller to remove such person from work on the Scope of Work under this Agreement and replace with a satisfactory replacement.


ARTICLE IV.  REPRESENTATIONS AND WARRANTIEStc \l1 "ARTICLE IV.  REPRESENTATIONS AND WARRANTIES
4.1  Representations and Warranties of Purchaser.tc \l2 "4.1  Representations and Warranties of Purchaser.  Purchaser makes the following representations and warranties to Seller, each of which is true and correct on the date hereof:

(a)
Purchaser is a corporation organized, existing and in good standing under the laws of the State of Delaware; Purchaser possesses all requisite power and authority to enter into and perform this Agreement, and to carry out the transactions contemplated herein; and Purchaser has all legal power and authority to own and use its properties, and to transact the business in which it is engaged and holds or expects to obtain all franchises, licenses, and permits necessary and required therefor;

(b)
Purchaser's execution, delivery, and performance of this Agreement have been duly authorized by, and are in accordance with, its articles of incorporation and by-laws; this Agreement has been duly executed and delivered for it by the signatories so authorized; and this Agreement constitutes Purchaser's legal, valid, and binding obligation;

(c)
Purchaser is not in breach of, in default under, or in violation of, any applicable statute, law, ordinance, decree, rule, or regulation of any governmental authority, or the provisions of its articles of incorporation or by-laws, or any franchise or license, or in breach of, in default under, or in violation of any provision of any indenture or any evidence of indebtedness or security therefor, lease, contract, license or other agreement by which it is bound, if such breach, default or violation may result in a material adverse effect on the business or financial condition of Purchaser; and the execution and delivery of this Agreement and the performance of its obligations hereunder will not constitute or result in any such breach, default or violation; and

(d)
no suit, claim, action, arbitration, or legal, administrative or other proceeding is pending or threatened against Purchaser that would affect the validity or enforceability of this Agreement, the ability of Purchaser to fulfill its commitments hereunder in any material respect, or that could result in any material adverse change in the business or financial condition of Purchaser.

4.2  Purchaser Supplied Information.tc \l2 "4.2  Purchaser Supplied Information.  Seller shall, on a best effort basis review all information provided by Purchaser to Seller for purposes associated with Seller's performance under this Agreement to ensure that such information is reasonable, accurate, correct, and suited for its intended use.  To the extent that Seller uses such information and incorporates such information into the performance of the Scope of Work Seller shall be responsible for ensuring that by such incorporation that the Scope of Work does not infringe on any patent, copyright or intellectual property rights of others.  Purchaser in providing such information shall use reasonable efforts to ensure such information is reasonable, accurate, correct and suited for its intended use and shall not knowingly provide information that infringes upon any patent, copyright or intellectual property rights of others.

4.3  Representations and Warranties of Seller.  tc \l2 "4.3  Representations and Warranties of Seller.  Seller makes the following representations and warranties to Purchaser, each of which is true and correct on the date hereof:

(a)
Standing.  Seller is a corporation duly organized, existing and in good standing under the laws of the State of Delaware.  Seller possesses all requisite power and authority to enter into and perform this Agreement, to carry out the transactions contemplated herein, and to conduct business in each of the locations where any portion of the Scope of Work is to be performed; and Seller has all legal power and authority to own and use its properties and to transact the business in which it is engaged and holds or expects to obtain all franchises, licenses, and permits required therefor;

(b)
Bylaws.  Seller's execution, delivery, and performance of this Agreement have been duly authorized by, and are in accordance with, its articles of incorporation and by-laws; this Agreement has been duly executed and delivered for it by the signatories so authorized; and this Agreement constitutes Seller's legal, valid, and binding obligation;

(c)
No Breach.  Seller is not in breach of, in default under, or in violation of, any applicable statute, law, ordinance, decree, rule, or regulation of any governmental authority, or the provisions of  its articles of incorporation or by-laws or any franchise or license, or in breach of, in default under, or in violation of, any provision of any indenture or any evidence of indebtedness or security therefor, lease, contract, license or other agreement by which it is bound, if such breach, default or violation may result in a material adverse effect on the business or financial condition of Seller; and the execution and delivery of this Agreement and the performance of its obligations hereunder will not constitute or result in any such breach, default or violation;  

(d)
No Suit.  No suit, claim, action, arbitration, or legal, administrative or other proceeding is pending or threatened against Seller except such matters as disclosed in Seller's most recent Form 10 K or Form 10 Q that would affect the validity or enforceability of this Agreement, the ability of Seller to fulfill its commitments hereunder in any material respect, or that could result in any material adverse change in the business or financial condition of Seller; 

(e)
Administration and Staffing.  Seller will use its utmost skill, efforts and judgment to further the interests of Purchaser, to furnish efficient business administration and supervision, and to furnish at all times an adequate supply of workers and materials;

(f)
Patents.  Seller has the right and authority to convey and grant all the rights of ownership as set forth in Section 15.1.  Without limiting the foregoing, Seller represents and warrants that the design, engineering, manufacture, delivery services, Equipment, materials and information provided to Purchaser by Seller hereunder will not infringe on any U.S. patent, copyright, trademark, trade secret or other intellectual property rights.  

(g)
Accuracy.  All documentation and information, including without limitation the documentation delivered pursuant to Section 10.1, presented to Purchaser for acceptance hereunder are complete, accurate, and authentic and meet the requirements of this Agreement.


ARTICLE V. PURCHASE AMOUNT AND OTHER CHARGEStc \l1 "ARTICLE V. PURCHASE AMOUNT AND OTHER CHARGES
5.1  Purchase Amount and Transportation Allowance.tc \l2 "5.1  Purchase Amount and Transportation Allowance. 

5.1.1  Purchase Amounttc \l3 "5.1.1  Purchase Amount.  

The purchase amount for the Scope of Work shall be Twenty Four Million, Eighty Seven Thousand U.S. Dollars (US$24,087,000) (the "Purchase Amount") with Seller delivering the Equipment on a DDP basis (and as otherwise agreed in this Agreement), to the Delivery Point, as provided hereunder, which shall be paid in accordance with Article VI and is subject to increases or decreases only as provided in Section 5.5 or Change Orders with respect to the Scope of Work approved in accordance with Article XI.  The Purchase Amount shall be complete compensation for Seller to perform its obligations under this Agreement.  Exhibit W sets out a reconciliation of the Purchase Amount.

5.1.2  Not Usedtc \l3 "5.1.2  Not Used. 

5.1.3 Escalationtc \l3 "5.1.3 Escalation.  The Purchase Amount is firm and shall remain valid without escalation provided the Purchaser issues the Notice to Proceed no later than May 1, 1999, after which the Purchase Amount shall be adjusted in accordance with Exhibit X and the Guaranteed Unit Delivery Date shall be adjusted by mutual agreement.

5.1.4  Optionstc \l3 "5.1.4  Options.  Not included within the Purchase Amount are the options as set forth in Exhibit M which, at Purchaser's sole discretion, may be exercised by the times set forth in Exhibit M.

5.2  Cancellation by Purchasertc \l2 "5.2  Cancellation by Purchaser.  Purchaser may cancel the Scope of Work in whole or from time to time in part, including those portions of the Scope of Work already performed, if Purchaser determines that such cancellation is in Purchaser's interest.

5.2.1  Cancellation in Parttc \l3 "5.2.1  Cancellation in Part.  The following terms shall govern cancellation in part:

(a)
Seller shall immediately cease all work on the canceled portion of the Scope of Work, cancel all orders for components and supplies relating to the terminated Scope of Work (pursuant to Seller's rights under its agreements with its Vendors) and return to the stock of its Vendors any reusable components and supplies to the extent permitted by Seller's subcontracts with its Vendors.  Purchaser shall have the right to require completion of any portion of the Scope of Work canceled and such cancellation shall be treated as a suspension of work in accordance with Section 5.3 as it pertains to such canceled portion of such Scope of Work;

(b)
If Purchaser cancels this Agreement in part for convenience, Purchaser shall pay to Seller a net cancellation charge (the "Net Cancellation Charge") which is equal to the Cancellation Charge less:

(i)

any amounts previously paid with respect to the canceled Scope of Work; and

(ii)
credits for components and supplies of the canceled Scope of Work that are returned to Seller's or Vendor's stock.

The cancellation charge (the "Cancellation Charge") shall be equal to the Seller's actual costs, reasonable overhead and profit incurred for the Scope of Work completed at the time of cancellation, plus reasonable overhead and profit attributable to the Scope of Work canceled.  These charges will also include the expenses associated with the termination, including but not limited to any additional reasonable expense incurred by reason of termination or cancellation of agreements between Seller and its Vendors.  Overhead and profit shall be distributed on a prorata basis.  All work in process and other supplies identified as the material or Equipment which was specifically produced for this Agreement and canceled and not returned to Seller's or Vendors' stock shall be the property of Purchaser and shall be disposed of according to Purchaser's instructions (title to the work in progress shall pass to Purchaser upon payment of the Net Cancellation Charge).  The Cancellation Charge for the canceled portion of the Scope of Work shall in no event exceed the prorata portion of the Purchase Amount attributable to the canceled portion of the Scope of Work.  Purchaser shall pay the Net Cancellation Charge to Seller within ten (10) business days of determination of the charge by mutual agreement of the parties.  Any dispute regarding the amount to be paid not resolved within thirty (30) days of a notice canceling all or a portion of the Scope of Work will be resolved pursuant to the provisions of Article XXVI hereof.  With respect to cancellation charges during the period of performance and the three (3) year period following final payment, Seller shall preserve such records and allow access to them by auditors appointed by Purchaser and acceptable to Seller.  During such audit, Purchaser may, at its expense, have a mutually agreeable third party auditor (such as Price Waterhouse) review computer printouts showing the hours charged by person and category, copies of paid vendor invoices, records kept in the normal and ordinary course of business showing computer usage, actual expense reports and copies of receipts where Purchaser is responsible for payment to Seller for travel and living expenses, documentation with respect to per diem travel expenses paid, records relied upon by Seller to charge man-hours to individual Purchase Orders and individual expense accounts, applicable Purchase Orders issued by Seller for which Purchaser is providing reimbursement to Seller, and freight bills underlying transportation charges.

5.2.2  Cancellation in Wholetc \l3 "5.2.2  Cancellation in Whole.  

(a)
In the event Purchaser terminates this Agreement in whole for its convenience, Purchaser shall pay as a Net Cancellation Charge, the applicable cancellation fee as set out in Exhibit I (the "Cancellation Fee") less payments of the Purchase Amount (if any) previously made by Purchaser to Seller,

(b)
Upon cancellation in whole, title to the Scope of Work as described in Exhibit B-1 and B-2 or title to all Scope of Work which has not been accepted by Purchaser at the Delivery Point shall be retained by Seller.

5.2.3  Marketing Agreementtc \l3 "5.2.3  Marketing Agreement.  At Purchaser's request, Purchaser and Seller shall enter into good faith negotiations to establish a marketing agreement (the "Marketing Agreement") whereby Seller shall attempt to sell the principal canceled Equipment, for which Purchaser has title to, to another party or parties.  Such Marketing Agreement shall have no effect on Purchaser's obligations to pay the Net Cancellation Charges.  The net proceeds (if any) from the resale of the canceled Equipment pursuant to the Marketing Agreement shall be promptly refunded by Seller to Purchaser. 

5.3  Suspension of Work.tc \l2 "5.3  Suspension of Work.
5.3.1  Purchaser shall be entitled to suspend at any time the carrying out of the whole or any part of the Scope of Work.

5.3.2  In the event Purchaser suspends the Agreement, Seller shall be entitled to a prorata payment of the next due Milestone Payment for the Scope of Work completed, but in no case shall such prorata amount exceed the value of the next Milestone Payment.

5.3.3  Seller shall during any suspension store, preserve, protect and otherwise secure and protect the Equipment and advise Purchaser of such or in the event the suspension is subsequent to Seller effecting delivery to the Delivery Point Purchaser shall adopt Seller's reasonable recommendations to do same.

5.3.4  Upon Purchaser rescinding such a suspension, unless such suspension was issued in accordance with Section 5.3.5, Seller may submit a request for an equitable adjustment for all reasonable costs associated with such suspension in the Purchase Amount and the affected Guaranteed Unit Delivery Date in accordance with Section 10.2.

5.3.5  Seller shall not be entitled to an equitable adjustment as a result of a suspension directed by Purchaser nor shall it be eligible for a payment in accordance with Section 5.3.2 if such suspension is necessary;

(i)

by reason of default (including but not limited to default under Section 17.2) on the part of Seller, or

(ii)
to cause proper or safe execution of the Scope of Work, 

unless (i) or (ii) arose from any act or default of Purchaser or its subcontractors and vendors, Power Purchaser or Lender.

5.3.6  If the suspension is continued for more than ninety (90) days and the suspension is not issued for reasons set forth in Section 5.3.5, Seller may by written notice to Purchaser require Purchaser to lift the suspension within thirty (30) days of such written notice.  If Purchaser fails to lift such suspension within this thirty (30) days, Seller by subsequent written notice to Purchaser may treat such suspension as termination for convenience of the suspended portion in accordance with Section 5.2.

5.3.7  Upon Purchaser lifting a suspension, Seller shall examine the Scope of Work and make good any deterioration or loss in the suspended Scope of Work.  Seller in its request for an equitable adjustment in accordance with Section 5.3.4 may request additional compensation for such inspection and making good except that Seller shall not be entitled to such increase if such defect, loss or deterioration was a result of poor workmanship, defects in material or failure to protect and preserve the suspended Scope of Work in accordance with good industry practice.

5.4  Taxes and Contributionstc \l2 "5.4  Taxes and Contributions.

5.4.1  Seller assumes full responsibility for and agrees to pay all contributions and taxes payable under all applicable federal, state and local social security laws, unemployment compensation laws and income tax laws as they apply to all of its employees engaged in the performance of the Scope of Work.  Seller acknowledges that Purchaser has no responsibility for such taxes as they apply to Seller's employees or the employees of Vendors.

5.4.2 Seller is responsible for taxes arising out its performance of the work including U.S. import duties (including but not limited to any duties or value added taxes associated with importing the generator from Korea and the turbine from Canada, harbor taxes, personal and corporate taxes.  The price excludes any US state or local jurisdiction imposed property, license privilege, sales, use excise, gross receipts, valued added, or similar tax which may now or hereafter be applicable to, measured by, or imposed upon with respect to the transaction, Sellers scope of work, its sale, its value its presence in such taxing jurisdiction or its use, or any services performed in connection therewith.  Such taxes are for the account of Purchaser and Purchaser agrees to pay any such tax when due, or reimburse Seller within 25 days after the date of Sellers invoice to Purchaser for any such tax which it is required to pay.  Should Purchaser be exempted form any such tax it shall provide Seller with certification prior to transfer of title of such Work, or at the time the certification is obtained, whichever first occurs.  Seller agrees to pay any tax, interest, penalty or fines which Purchaser may be required to pay as a result of Sellers failure to pay the aforementioned taxes.

5.5  Changes to the Purchase Amounttc \l2 "5.5  Changes to the Purchase Amount.

5.5.1  The Purchase Amount may only be adjusted in the following circumstances:

(a)
change of law, as provided in Section 3.8(d)

(b)
suspension of performance of the Scope of Work by Purchaser;

(c)
breach or default of Contract by Purchaser or Seller;

(d)
delay of Notice to Proceed in accordance with Section 5.1.3;

(e)
Events of Force Majeure, exceeding a duration in the aggregate of ninety (90) days;

(f)
a Change Order issued pursuant to Article XI;

(g)
Purchaser's exercise of those options set forth in Exhibit M;

(h)
cancellation of all or part of the Scope of Work;

(i)

result of dispute resolution; or

(j)

as otherwise specifically set out in this Agreement.

5.5.2  Seller's entitlement to an increase in the Purchase Amount shall be conditional upon:

(a)
its having used reasonable endeavors to mitigate the cost increase (except under Section 5.5.1(g));

(b)
its having given notice in accordance with the terms of this Contract; and

(c)
the cost increase not being attributable to its default.


ARTICLE VI.  PAYMENT TERMStc \l1 "ARTICLE VI.  PAYMENT TERMS
6.1  Payment of Purchase Amounttc \l2 "6.1  Payment of Purchase Amount. 

6.1.1  Payment Periods.tc \l3 "6.1.1  Payment Periods.  Payment of the respective Milestone Payment Amount shall be due and payable by Purchaser to Seller no later than five (5) days after:

(i)

Seller achieving the applicable Milestone, and 

(ii)
Purchaser is in receipt of a properly prepared invoice for such Milestone Payment Amount.

Payment of the Spare Parts Amount shall be due and payable by Purchaser to Seller within thirty (30) days of:

(x)
Seller's delivery of all of the O&M Spares to the Site; and

(y)
Purchaser's receipt of a properly prepared invoice for such Spare Parts Amount.

6.1.2  Payment Milestonestc \l3 "6.1.2  Payment Milestones.

The following table shall be the Milestone Payment schedule:

PMT #
MILESTONE PMT AMT

(% OF PURCHASE AMOUNT)

MILESTONE

PAYMENT


DATE


1.
$1,195,000
Pre-Payment based on Agreement Dated October 27, 1998
N/A

2.

15%
Contract signing (includes Pre-Payment Amount above)
February 1, 1999




3.
10%
March 1, 1999
March 1, 1999

4.
10%
April 1, 1999
April 1, 1999

5.
10%
May 1, 1999
May 1, 1999

6.
7.5%
June 1, 1999
June 1, 1999

7.
7.5%
July 1, 1999
July 1, 1999

8.
5%
August 1, 1999
August 1, 1999

9.
5%
September 1, 1999
September 1, 1999

10.
5%
October 1, 1999
October 1, 1999

11.

2.5%
November 1, 1999
November 1, 1999

12.

2.5%
December 1, 1999
December 1, 1999


13.
2.5%
January 1, 2000
January 1, 2000


14.
2.5%
February 1, 2000
February 1, 2000


15.
2.5%
March 1, 2000
March 1, 2000


16.

2.5%
April 1, 2000
April 1, 2000


17.
5%
Delivery to Delivery Point
June 13, 2000


18.
5%


Commercial Operation CT-Unit (Note 1)
August 1, 2000

SUM
100%



Note 1

a)
all special tools provided hereunder shall have been delivered to Purchaser; and

b)
Seller shall have delivered to Purchaser a waiver of liens in form as shown in Exhibit S, that have been or could have been placed upon the Equipment and that there are no outstanding claims of Seller or any Vendor with respect to the Equipment; and

c)
Seller has paid Purchaser any Delivery Liquidated Damages, Take Over Liquidated Damages or Document Liquidated Damages due.

6.1.3  Retentiontc \l3 "6.1.3  Retention. Purchaser shall retain the last five percent (5%) of the Purchase Amount (the "Retention Amount") (for the avoidance of doubt the retention is not from each payment) until the expiry of the Primary Warranty Period; provided, however, Purchaser shall pay Seller the Retention Amount upon:

(i)
Seller satisfies the requirements set forth in Section 6.6,

(ii)
Seller provides the Retention Letter of Credit to Purchaser,

(iii)
Acceptance occurring,

(iv)
Seller delivering all documentation required by this Agreement, and

(v)
"Punchlist" items, if any, have been corrected.

Seller shall present as the "Retention Letter of Credit" an irrevocable on demand retention Letter of Credit for the full amount of the Retention Amount in a form generally in accordance with the sample set forth in Exhibit D from a first class U.S. surety company acceptable to Purchaser to be valid until expiry of the Primary Warranty Period.

6.2  Payment Disputestc \l2 "6.2  Payment Disputes.  Payment of any invoices or portions of invoices shall not prejudice the right of Purchaser to protest or question the correctness thereof or compliance of the Scope of Work or any portion thereof with this Agreement or prejudice or constitute a waiver of any right of Purchaser hereunder.  Any amount questioned by either party and found to be in such party's favor shall be refunded or paid, as appropriate.  In the event an amount is withheld because of a dispute, and it is subsequently determined that the disputed amount or a portion of the disputed amount was due and payable, interest shall accrue at the Interest Rate commencing on the date the payment would have been payable if the dispute had not occurred.  Seller's acceptance of partial payment of the Purchase Amount shall not be deemed to constitute a waiver of the right to receive amounts which are then in dispute, and Seller and Purchaser shall use their best efforts to resolve all disputed amounts as soon as practicable.  Any undisputed amounts not paid when due shall bear interest at the Interest Rate.

6.3  Offset for Liquidated Damagestc \l2 "6.3  Offset for Liquidated Damages.  Purchaser shall have the right to offset from  any payments due to Seller hereunder any amounts due to Purchaser from Seller, including, but not limited to, the amount of any Liquidated Damages due from Seller.  In the event the Liquidated Damages exceed the payment amount, Purchaser shall retain the payment amount and invoice the excess amount of Liquidated Damages in accordance with Section 6.4.  In the event Purchaser offsets a Liquidated Damage which Seller disputes and it is subsequently determined that amount or a portion of the disputed amount should not have been offset, interest on the portion of the offset that should not have been offset shall accrue at the Interest Rate commencing on the date  the payment that was offset would have been payable if the amount had not been offset.

6.4  Payment of Liquidated Damagestc \l2 "6.4  Payment of Liquidated Damages.  In the event Liquidated Damages are due Purchaser from Seller, Purchaser shall invoice Seller for any amounts not offset in accordance with Section 6.3, and Seller shall pay such invoiced amount within thirty (30) days of receipt of Purchaser's invoice.  In the event Seller does not pay such invoice within thirty (30) days of receipt, the unpaid amount due Purchaser shall bear interest at the Interest Rate commencing upon the thirty first (31st) day after Seller's receipt of such invoice.  Purchaser shall issue an invoice to Seller for any Liquidated Damages not offset as provided for in Section 6.3.  Purchaser's invoice shall be due and payable by Seller within thirty (30) days of issuance of the invoice.  Amounts not paid when due shall accrue interest at the Interest Rate.  In the event Purchaser invoices Seller for Liquidated Damages which Seller disputes in whole or in part and does not pay the whole or a part of the invoiced amount within the above stated thirty (30) days and it is subsequently determined that the disputed amount or a portion of the disputed amount should be paid by Seller, interest on the portion not paid within the above thirty (30) days shall accrue at the Interest Rate commencing upon the thirty first (31st) day after the invoice issue date.  

6.5  RESERVEDtc \l2 "6.5  RESERVED.

6.6  Lien Releasetc \l2 "6.6  Lien Release.  Seller represents that all amounts reflected on invoices submitted by Seller for payment are accurate, just, due and owing under the terms of this Agreement.  Purchaser shall not be required to make a milestone payment unless such invoice is accompanied with the interim waiver of liens as set forth in Exhibit S-1.  In the case of payment of the Retention Amount Seller shall not be entitled to payment of such Retention Amount unless and until Seller submits to Purchaser:

(i)
an affidavit as set forth in Exhibit S, and

(ii)
a release and waiver of liens, claims, security interests and encumbrances for payment for labor, material and services arising out of the Scope of Work for Seller and each of the Vendors who are other than Seller and who supply the Major Components or other portion of the Scope of Work in excess of $500,000.00.

6.7  Invoicestc \l2 "6.7  Invoices.

6.7.1  Each invoice will Reference CONTRACT Y2K(6)-2-98.

6.7.2  Invoices will be billed to and mailed or hand carried to:

Enron Equipment Procurement Company

333 Clay Street

Suite 400

Houston, Texas 77002

Attn: Brian Barto

Purchaser anticipates that this address will change, and will notify Seller of such change, prior to the change. 

6.7.3  Date of Receipt.  Date of receipt of invoice by Purchaser will be evidenced by date stamp, or other generally accepted date receipting system.

6.8  Method of Payment.tc \l2 "6.8  Method of Payment.  Payment will be made by electronic wire transfer in accordance with the wire instructions on each invoice unless otherwise requested by Seller.

ARTICLE VII. EFFECTIVE DATE, COMMENCEMENT OF THE WORK, TERMINATIONtc \l1 "ARTICLE VII. EFFECTIVE DATE, COMMENCEMENT OF THE WORK, TERMINATION
7.1  Effective Datetc \l2 "7.1  Effective Date.  The effective date of this Agreement shall be the date of the execution of this Agreement by both parties (the "Effective Date"). 

7.2  Commencement of Worktc \l2 "7.2  Commencement of Work.

7.2.1  Notice to Proceedtc \l3 "7.2.1  Notice to Proceed.  Purchaser shall issue to Seller a written notice stating the effective date on which Seller shall be authorized to proceed with performance of the full Scope of Work subject to the terms of this Agreement (the "Notice to Proceed or NTP").

7.2.2 Not Usedtc \l3 "7.2.2 Not Used. 

7.2.3  Cancellationtc \l3 "7.2.3  Cancellation.  If Purchaser cancels this Agreement in part under Section 5.2.1 or in whole under Section 5.2.2 prior to the issue of the Notice to Proceed, the Cancellation Fee payable by Purchaser shall be in accordance with Section 5.2.2.

7.3  Terminationtc \l2 "7.3  Termination.  This Agreement shall terminate upon the earlier of: 

(i)
the cancellation by Purchaser of all the Scope of Work under Section 5.2 and the payment by both parties of all amounts due hereunder, including payment by Purchaser of any applicable cancellation charges;

(ii)
termination due to an event of default by Seller or Purchaser under Article XVII; after payments by both parties of amounts due by each party under this Agreement;

provided, however, that the rights and obligations of the parties under Articles XIV (Warranties), XVII (Default), XX (Indemnification), XXI (Non-Disclosure of Information), XXII (Assignment), XXVI (Dispute Resolution), Section 30.2 (Governing Law) and XXVII (Limitation of Liability) shall survive termination of the Agreement.


ARTICLE VIII.  DOCUMENTATION tc \l1 "ARTICLE VIII.  DOCUMENTATION 
8.1  Delivery of O&M Manuals .  tc \l2 "8.1  Delivery of O&M Manuals .  Seller shall deliver to Purchaser eight (8) copies of the final draft operation and maintenance manuals (the "O&M Manuals") in sufficient time to support the training of Purchaser's operators.  The O&M Manuals shall be prepared in a good and workmanlike manner and consistent with and in accordance with industry standards.  Seller shall provide installation and erection manuals in accordance with a to be mutually agreed documentation submission schedule.

8.2  Content of O&M Manuals . tc \l2 "8.2  Content of O&M Manuals .  The O&M Manuals shall at a minimum include the information as set forth in Exhibit E.


ARTICLE IX. INSPECTION  AND CORRECTION OF WORKtc \l1 "ARTICLE IX. INSPECTION  AND CORRECTION OF WORK
9.1  Inspections.tc \l2 "9.1  Inspections.  Seller shall provide Purchaser and Lender, or their designated representatives reasonable access to the Scope of Work at all times during normal business hours with prior notice wherever in preparation or progress and shall work closely with Purchaser in performing this Agreement.  Purchaser, or its designated representative, shall have the right  from time to time during this Agreement to audit, observe, inspect, examine, review and test, Seller's performance of this Agreement.  Purchaser's rights to inspect under this Section 9.1 shall include but not be limited to manufacturing schedules; compliance with Specification-CT; workmanship; dimensional tolerances; production tests; production inspections; assembly of components; panel inspection and testing; or witnessing testing of Equipment at any stage of design, procurement, production, or manufacture at  Seller's works or those of its Vendors to verify that the Equipment conforms to the specified requirements of this Agreement; however, such inspections shall comply with Seller's safety programs and shall be limited to those areas and production that relates to the Scope of Work.  However, any observance, inspection or review of performance of this Agreement shall not constitute or be deemed to be actual control or a right to control Seller, its employees, agents, personnel, Affiliates, or Vendors.  Purchaser's inspection of any part of the Equipment shall in no way affect Seller's obligation to perform the Scope of Work in accordance with the Specification-CT and all other terms of this Agreement, and any audit, examination, inspection, review, or testing by Purchaser shall not constitute acceptance or prejudice, be a waiver, or be deemed to be a waiver of any of Purchaser's rights hereunder or of its rights to reject defective performance of this Agreement, and require Seller to correct pursuant to this Agreement, or release Seller from any obligation under this Agreement.  If Purchaser employs a third party to conduct such inspections, such third party shall not be a competitor of Seller.

9.2  Resident Facilities.tc \l2 "9.2  Resident Facilities.  If reasonably requested by Purchaser,  Seller will provide facilities as reasonably available for a resident quality representative in  Seller's works and those of its major component Vendors.  

9.3  Quality Plan.tc \l2 "9.3  Quality Plan.  Seller shall maintain a quality compliant with to ISO 9001, (1994) and with the quality assurance plan set forth in Exhibit J, detailing;

(i)
specific authorities and responsibilities,

(ii)
procedures, methods and work instructions, and

(iii)
inspection and test plans.  In the event of a conflict between Exhibit J and ISO 9001 (1994) the higher standard of the two shall prevail.

9.4 Noticetc \l2 "9.4 Notice.  For those witness or hold points that are at least thirty (30) days after Notice to Proceed, Seller shall provide not less than fourteen (14) days notice to Purchaser prior to reaching any of the witness or hold points as set forth in Exhibit R.  Seller shall not proceed past an established hold point prior to the date for such hold point specified in the advance notice of such hold point given by the Seller to the Purchaser, unless Purchaser has witnessed the activity or has given written approval to proceed past the hold point.  In the event that the Seller provides the appropriate advance notice and the Purchaser does not either witness the hold point or give written notice to Seller releasing the hold point, Seller shall be granted an appropriate extension to the respective Guaranteed Unit Delivery Date and adjustment to the Purchase Amount, if appropriate. 

9.5  Correction of Equipment.  tc \l2 "9.5  Correction of Equipment.  Prior to commencement of the Primary Warranty Period, Seller shall, at its sole cost and expense, promptly correct any part of the Equipment which is defective or not in accordance with this Agreement, regardless of the stage of its completion or the time or place of discovery of such defects  and regardless of whether Purchaser has previously paid for or accepted such part of the Equipment through oversight or otherwise.  Seller shall correct such defective work or condition such that the Equipment is in accordance with this Agreement, including the Specifications-CT and as permitted by Seller's quality assurance and quality control plan.  Seller shall at its discretion determine the appropriate corrective measure for defects that are discovered during its own quality assurance and quality control plan provided that such defects do not meet the criteria of a Customer Sensitive Material Discrepancy Report item ("CSMDR").  (A "Customer Sensitive Material Discrepancy Report" item shall be as defined as a defect that would be perceived by a client to adversely affect the form, function, operability, maintainability, reliability, or economic life of the component and as more specifically defined in Seller's quality assurance plan.)  In the event of a CSMDR event Seller shall expeditiously notify Purchaser of

(i)
the nature of the defect

(ii)
impacts of the defect

(iii)
alternative solutions for remedying the defect

(iv)
its proposed corrective action.

Purchaser, at its reasonable discretion, shall have the right of approval of the corrective action including the right to determine whether a repair option in lieu of a replace alternative is taken.  In the event Purchaser, in the course of reviewing Seller's quality assurance records, determines at its reasonable discretion, that a defect should be classified as a CSMDR instead of as a routine defect, Seller shall so reclassify.  If corrective action has not yet been taken, but is not acceptable in Purchaser's reasonable determination Seller shall treat such defect as not corrected and treat such defect as a new CSMDR.

9.6  Test Methods.tc \l2 "9.6  Test Methods.  Seller shall provide such assistance, labor, materials, instruments, and facilities as may be reasonably requested in order for the Purchaser to carry out its inspections and tests of the Equipment during manufacturing.

9.7  Impacts of Inspectionstc \l2 "9.7  Impacts of Inspections.  Seller shall be responsible for costs and time impacts of all testing and inspections that are:  (i) part of Seller's quality assurance/control program, and (ii) part of the mutually agreed schedule of tests.  In the event Purchaser requests an additional test, the cost and time associated with such additional test shall be borne by Seller if the test reveals defective equipment.  In the event such additional test reveals that the tested Equipment is in conformance with the Agreement, Seller may submit a request for Change Order to Purchaser for the costs of such additional test and Purchaser shall review, and in good faith negotiate such Change Order with Seller in accordance with the principles set forth in Article V.  In the event the parties cannot achieve agreement Seller may submit such disagreement to dispute resolution under Article XXVI.

9.8  Release for Deliverytc \l2 "9.8  Release for Delivery.  In addition to other conditions set forth in this Agreement, prior to Seller preparing the gas turbines or generators for shipment, Seller shall at least seven (7) days in advance request in writing to Purchaser's quality assurance manager for release to ship such equipment.  Purchaser's approval shall not be unreasonably withheld provided Seller has met the requirements of this Agreement.  Any unreasonable delay in Purchasers approval shall result in an adjustment to the applicable Guaranteed Unit Delivery Date and the Purchase Amount, if applicable, per Article II.


ARTICLE X. DELIVERY AND PERFORMANCEtc \l1 "ARTICLE X. DELIVERY AND PERFORMANCE
10.1  Delivery of Documentationtc \l2 "10.1  Delivery of Documentation.  Seller shall supply the documentation deliverables as set forth in Exhibit T by the due dates therein.

In the event Seller fails to deliver any of the key documentation items listed in Exhibit T by its respective due date (the "Due Date") in accordance with the standards of Section 3.9.1, liquidated damages ("Document Liquidated Damages") shall be assessed by Purchaser and Seller agrees to pay at the rate of one thousand dollars ($1,000) per day per category of key documents listed in Exhibit T from the respective Due Date until the actual date of delivery of such category of documentation in accordance with the requirements set forth in Section 3.9.1 subject to the limit set forth in Section 10.10.1.

10.1.1  Delivery of Complete Drawings Setstc \l3 "10.1.1  Delivery of Complete Drawings Sets.  Seller shall deliver six (6) complete sets of drawings listed in Exhibit T (including those documents set out in the document submittal register submitted in accordance with Exhibit T) to addresses to be provided by Purchaser.

10.2  Delivery of Equipmenttc \l2 "10.2  Delivery of Equipment.  

10.2.1  Guaranteed Unit Delivery Datetc \l3 "10.2.1  Guaranteed Unit Delivery Date.  Seller will cause the CT-Unit to be delivered in an undamaged condition in accordance with the Specifications-CT to the Delivery Point (DDP) in accordance with Schedule I, below (the "Guaranteed Unit Delivery Date"):

Schedule I - Delivery to Delivery Point
Unit Type

Quantity
Guaranteed Unit

  Delivery

 Delivery Date 

    Point   

CT-Unit #1

   1

June 13, 2000

   (See Section 3.2.2)

If an earlier W501DA manufacturing slot becomes available which would permit Seller to deliver the CT-Unit earlier than the date specified above, Seller shall notify Purchaser in writing of such opening.  If there are any additional costs to Seller to expedite the auxiliary equipment to meet this earlier W501DA manufacturing slot and delivery date, Purchaser will be notified of these costs if it selects the earlier opening and delivery date.  Purchaser will notify Seller within seven (7) days after its receipt of such notification from Seller of its decision to select or not select the earlier manufacturing slot and delivery date.

10.2.2 Not Usedtc \l3 "10.2.2 Not Used.

10.2.3  Completion of Deliverytc \l3 "10.2.3  Completion of Delivery.  Delivery of the CT-Unit to the Delivery Point shall be considered complete for the purposes of Delivery Liquidated Damages as it pertains to delivery of Major Components when the last Major Component of such CT-Unit is delivered DDP to the Delivery Point in complete and undamaged condition. Though it is the intent of the parties that Seller deliver all the Equipment DDP to the Delivery Point on or before the Guaranteed Unit Delivery Date in complete and undamaged condition, delivery for items of Equipment other than Major Components shall be considered timely even if delivered after the Guaranteed Unit Delivery Date provided that such later delivery does not impede the continuous and sequential progress of Purchaser's installation and erection of the CT-Unit.  In the event a non-Major Component is delivered to the Delivery Point later than the Delivery Date of the latest Major Component and will impede the continuous and sequential progress of Purchaser's installation and erection of the CT-Unit, Seller shall pay Delivery Liquidated Damages at the lesser of the Purchasers incremental costs to overcome/work around such delay or the maximum Liquidated Damages rate for each day of lateness of such non-Major Component.  Upon Purchaser's request, Seller may provide suggested work arounds to mitigate such interruption; provided, however Purchaser shall not be obligated to adopt such suggestion, and any reduction of Delivery Liquidated Damages based upon such suggestion shall be at the sole discretion of Purchaser.  Purchaser shall also have the right to inspect the Equipment for completeness, condition and packing prior to loading.  Purchaser shall have the right to inspect the Equipment for completeness and condition upon delivery to the Delivery Point for the purposes of determining the condition of the Equipment upon actual delivery.  Purchaser reserves the right to reject damaged Equipment at any location; however, in the event a portion of the Equipment is damaged or defective upon delivery to the Delivery Point, Purchaser after making an initial assessment of the damage or defect and consulting with Seller as to how such damage will affect the installation, operation, performance, reliability, efficiency, and warranty of the damaged Equipment may either (i) reasonably determine that such damage or defect is such that the preceding criteria is so adversely affected that Purchaser cannot accept delivery of the damaged Equipment and declare that delivery has not occurred, or (ii) after taking into account such criteria and Seller's proposed plan for correcting such damage or defect in accordance with Section 9.5, declare that delivery has occurred.  In the event Purchaser discovers such a damage or defect, it shall notify Seller of such as soon as practical.

10.2.4  Extensions of the Guaranteed Unit Delivery Datetc \l3 "10.2.4  Extensions of the Guaranteed Unit Delivery Date.

10.2.4.1  The Guaranteed Unit Delivery Date may only be extended if there has been a delay in Sellers critical path activities due to:

(a)
a Change Order issued by Purchaser;

(b)
a suspension of the Scope of Works ordered by Purchaser;

(c)
an Event of Force Majeure;

(d)
a breach of the Contract or default thereunder by Purchaser which breach or default directly effects the performance of Sellers obligations hereunder;

(e)
a delayed NTP in accordance with to Section 5.1.3;

(f)
a change in applicable law; or

(g)
pursuant to Section 10.2.2 above.

10.2.4.2  Seller's entitlement to an extension of time shall be conditional upon:

(a)
its having used reasonable endeavors to mitigate the delay;

(b)
its having given notice in accordance with the terms of the Contract; and

(c)
the delay not being attributable to its default.

10.2.5 Offloading Responsibilitiestc \l3 "10.2.5 Offloading Responsibilities.

The following alternatives apply to unloading the Equipment at the Delivery Point:

(i)
If transport is by rail, Purchaser shall be responsible for offloading from the rail car to Purchasers mode of transport at the rail siding.

(ii)
If transported by truck, Purchaser is responsible for offloading from Sellers truck at the ground delivery point designated by Purchaser at the Site.

10.3  Delivery Liquidated Damages and Take-Over Liquidated Damagestc \l2 "10.3  Delivery Liquidated Damages and Take-Over Liquidated Damages.  

10.3.1  CT-Unit Delivery Liquidated Damagestc \l3 "10.3.1  CT-Unit Delivery Liquidated Damages. Subject to the provisions of Section 10.2.3, for each day that Seller delivers the CT-Unit to the Delivery Point after the respective Guaranteed Unit Delivery Date, Seller shall pay liquidated damages (the "Delivery Liquidated Damages") for such lateness as set forth below in this Section 10.3.1:

# of Days Late

$ per Unit/Day Late
     1  -   7



$ 0/day

     8  - 15



$ 7,500/day

   16  - 30



$ 15,000/day

   31 +




$ 25,000/day

For clarity the following example is provided:

Example:

CT-Unit is 37 days late

Purchaser may invoice Seller for the following Delivery Liquidated Damages:

7 days x $ 000
=
$   000

8 days x $ 7,500
=
$ 60,000

      15 days x $15,000
=
$ 225,000

7 days x $25,000
=
$ 175,000
$ 460,000
Total Delivery

Liquidated Damages

(i)
In the event one or more items of Equipment are delivered late, the number of days of lateness for the purposes of Delivery Liquidated Damages shall commence on the first day that Purchaser is delayed or impeded by such lateness until 

the earlier of

(a)
Seller delivers such item of Equipment, or

(b)
Purchaser is no longer delayed or impeded by such lateness, provided that if the impediment or delay resumes the count of days for such lateness shall resume commencing on the day such impediment or delay resumes and will again stop when Purchaser is again no longer delayed or impeded.  The reasonable determination of whether Purchaser is delayed or impeded rests with Purchaser. 

 
 (ii)
Delivery Liquidated Damages shall be assessed against the longer of the two following delays:

(a)
late delivery of one or more Major Components for the CT-Unit, or

(b)
the longest delay of non Major Components as calculated in  accordance with (i) above.

10.3.2  Take Over Liquidated Damagestc \l3 "10.3.2  Take Over Liquidated Damages.  Purchaser may assess and Seller agrees to pay to Purchaser liquidated damages (the "Take Over Liquidated Damages") at the rate of Twenty Five Thousand dollars ($25,000) per day for each day after August 1, 2000 that:

(i)
the CT-Unit is unable to be commissioned and/or operated (such inability being within Seller's responsibility), but only after the expiration of the Commissioning Period, or

(ii) 
the CT-Unit demonstrates: (a) an Adjusted Heat Rate higher than 110% of the Heat Rate Guarantee; or (b) an Adjusted Electrical Output less than 90% of the Electrical Output Guarantee, or the CT-Unit fails to meet the Emissions Guarantee during a Facility Test, Performance Test or an Emissions Test.

Assessment of such Take Over Liquidated Damages is subject to the following:

(a) 
Purchaser allows thirty (30) calendar days from the initial synchronization of the CT-Unit to complete CT-Unit commissioning check-outs, and any needed replacement, adjustments, or corrections to make the CT-Unit ready for a Performance Test (the "Commissioning Period") prior to Take Over Liquidated Damages being assessed by Purchaser;

(b)
During the Commissioning Period, commissioning and check-out of other Facility equipment may also take place.  Purchaser will make reasonable efforts to make available time and operating loads necessary for Seller and Purchaser to commission and check-out the CT-Unit.  Seller will use best efforts to provide an operating CT-Unit as needed for other Facility equipment commissioning and check-outs;

(c)
Subject to (d) below, Purchaser may not Take Over or assess Take Over Liquidated Damages prior to expiry of the Commissioning Period;

(d)
In the event Seller fails to use its best efforts to minimize time to make corrections, adjustments or repairs to the CT-Unit during the period from first fire until the CT-Unit achieves Base Load, Purchaser shall have the right to void the Commissioning Period and assess Take Over Liquidated Damages without regard for the period afforded by the Commissioning Period;

(e)
Purchaser provides prompt oral notification of delay in commissioning and written notice thereof in two (2) days and keeps a written log;

(f)
Purchaser provides startup schedule sixty (60) days prior to startup and provides periodic updates thereto;

(g)
with respect to Section 10.3.2(ii), Purchaser has performed a Facility Test, a Performance Test and/or Emissions Test to demonstrate compliance; and

(h)
Purchaser elects at its sole discretion not to Take Over the deficiently performing CT-Unit. 

In the event Purchaser is not precluded from placing the Facility into normal commercial operation by the applicable government authorities in spite of the fact that the CT-Unit failed to meet the Specific Performance Output Guarantee, Specific Performance Heat Rate Guarantee, Emissions Guarantee or a Sound Level Guarantee, Purchaser shall not assess Take Over Liquidated Damages based solely on the CT-Unit failing to meet such guarantees for the period of time that Purchaser is able to operate the Facility, provided, however if Purchaser is required to operate the CT-Unit at a reduced electrical output (reduced being lower than the CT-Unit is otherwise capable of producing) at any time after Take Over as a result of the CT-Unit failing to meet such guarantee prior to Seller causing such CT-Unit to meet such guarantee, Purchaser may assess and Seller agrees to pay to Purchaser liquidated damages as set forth in Section 10.3.2.1, provided that Purchaser has allowed Seller the full Commissioning Period prior to Take Over of the CT-Unit.

10.3.2.1  In the event the Purchaser Takes Over and operates the CT-Unit prior to Seller meeting the  Specific Performance Levels, Purchaser may assess and Seller agrees to pay to Purchaser interim liquidated damages:

(1)
At a rate of $0.18/day for each kW that the Adjusted Electrical Output of the CT-Unit is below the Specific Performance Electrical Output Guarantee value; and  

(2)
At a rate of $1.40/day for each BTU/KWh that the Adjusted Heat Rate of the CT-Unit is above the Specific Performance Heat Rate Guarantee value,

until Seller causes the CT-Unit to meet the Specific Performance Levels; provided that Purchaser has allowed the Seller the full Commissioning Period (except to the extent reduced pursuant to this Agreement) prior to Take Over of the CT-Unit.  Such Liquidated Damages shall count towards the cap on Take Over Liquidated Damages set out in Section 10.10.3.

In the event that the CT-Unit fails to meet the Emissions Guarantee or a Sound Level Guarantee, Purchaser shall use reasonable efforts to obtain, and Seller shall assist Purchaser (if Purchaser so elects) in obtaining, a permit variance or modification which will enable the CT-Unit to operate at the electrical output demonstrated during the Facility Test at such higher sound or emissions levels.

In the event that the CT-Unit fails to meet the Emissions Guarantee or a Sound Level Guarantee, in parallel with Seller's efforts to remedy such failure, Purchaser and Seller agree to pursue alternate remedies including, at the Seller's expense, improving or modifying other plant components in order to allow the Facility to pass the Facility Test. Such alternate remedies must be mutually agreed to by Seller and Purchaser.

10.3.3  Invoicing for Delivery Liquidated Damages and Take Over Liquidated Damagestc \l3 "10.3.3  Invoicing for Delivery Liquidated Damages and Take Over Liquidated Damages.  Except to the extent of the amount of Delivery Liquidated Damages offset in accordance with Section 6.3 upon delivery of the CT-Unit to the Delivery Point, Purchaser shall invoice for Delivery Liquidated Damages in accordance with Section 6.4.  Purchaser shall invoice for Take Over Liquidated Damages upon Seller curing the problem giving rise to such Liquidated Damages.

10.4 Not Usedtc \l2 "10.4 Not Used.

10.5  Sound Level Specific Performance Guaranteestc \l2 "10.5  Sound Level Specific Performance Guarantees.

10.5.1  Specific Performance Near Field Sound Level Guaranteetc \l3 "10.5.1  Specific Performance Near Field Sound Level Guarantee.  As a Specific Performance obligation, Seller guarantees that the average of the near field A weighted sound levels of the CT-Unit shall not exceed 85dB(a) (referenced to 20 micropascals) (the "Near Field Sound Level Guarantee") when measured at 3 feet from the major surface of the CT-Unit set five (5) feet up from the ground on the source envelope contour in accordance with the Sound Level Test Procedures as set forth in Section 10.5.4 herein when operated at Base Load.

The Near Field Sound Level Guarantee is limited to continuous sound sources within the Scope of Work.

10.5.2  Specific Performance Far Field Sound Level Guaranteetc \l3 "10.5.2  Specific Performance Far Field Sound Level Guarantee.  Seller is not guaranteeing Far Field Sound Levels.

10.5.3  RESERVEDtc \l3 "10.5.3  RESERVED.

10.5.4  Sound Level Test Procedurestc \l3 "10.5.4  Sound Level Test Procedures.   

(i)
Seller shall prepare for review and approval by Purchaser, sound level test procedures based upon ANSI test procedures set forth in Exhibit F-1 for the sound level guarantees set forth in this Section 10.5 (the "Sound Level Test Procedures").  The Sound Level Test Procedures shall take into account corrections for environmental conditions, test instrumentation tolerances and measurement uncertainties, and sound produced by other Facility equipment.  Sound compliance testing of the Near Field Sound Level Guarantees shall be performed with the CT-Unit operating at Base Load steady state conditions.  Transient and off-normal events, such as self-cleaning operation of the inlet filter (if applicable) are excluded from the calculation regarding satisfaction of the Near Field Sound Level Guarantee.

(ii)
The sound level test to determine the sound levels produced by the CT-Unit against the Sound Level Guarantees (the "Sound Level Tests") will be conducted by Purchaser using the Sound Level Test Procedures.

(iii)
Purchaser will notify Seller at least two (2) weeks in advance of the first Sound Level Test.

(iv)
Purchaser will; (a) provide all instrumentation (including special test instrumentation), operations, labor, consumables and fuel required for the Sound Level Test; (b) sufficient load during the test; (c) read and record the test data; and (d) calculate the test results, all at no cost to Seller. 

(v) 
Seller will; (a) have the right of representation at the Sound Level Test; (b) have the right to take its own data; (c) have access to all data resulting from the test; and (d) verify the calculated test results.

10.5.5  Time of Sound Level Teststc \l3 "10.5.5  Time of Sound Level Tests.  The Sound Level Tests must be completed, as soon as practical after start up, but not later than ninety (90) days after the Facility Test.

10.5.6  Satisfaction of Sound Level Guaranteetc \l3 "10.5.6  Satisfaction of Sound Level Guarantee.  

(i)
Subject to Section 10.12.8, in the event that the sound levels of the overall Facility are found to be acceptable, then the Sound Level Guarantees shall be deemed satisfied.

(ii)
If the Facility sound level guarantees are not satisfied, Purchaser may elect to conduct Sound Level Tests specifically on the Equipment.  Subject to the provisions of Section 10.12.8, if the measured sound levels after application of test tolerances and environmental correction factors, and corrections for noise produced by equipment other than the Equipment and other adjustments in accordance with the Sound Test Procedure meet or are less than the respective Sound Level Guarantee values, the Sound Level Guarantees shall be deemed to be satisfied.

(iii)
In the event Sound Level Tests are conducted and the CT-Unit fails to meet the Sound Level Guarantees, as a Specific Performance obligation Seller will at its expense make such modifications as are necessary to cause the failed CT-Unit to meet the respective Sound Level Guarantee.  If the CT-Unit fails to satisfy a Sound Level Guarantee, Seller may perform additional tests to determine the causes of the nonconformity, if any, and Purchaser, as soon as reasonably possible, shall permit Seller, at its expense, to remedy the nonconforming Equipment.  Within thirty (30) days after the completion of any such remedy, Purchaser shall perform the appropriate sound level retest in accordance with the Sound Test Procedure subject to Section 10.13.2 and without diminishing Purchaser's remedies under Section 10.3.3.  If the CT-Unit continues to fail to satisfy the Sound Level Guarantee, Seller may continue to make further attempts to remedy and the CT-Unit may be retested as provided in this Section 10.5.6.

10.6  Specific Performance Exhaust Emissions Guaranteetc \l2 "10.6  Specific Performance Exhaust Emissions Guarantee.  As a Specific Performance obligation, Seller guarantees that the emissions from each gas turbine when demonstrated during the most recent Emissions Test at Basis Conditions, will not exceed the following  (The Emissions Guarantee):

Emission Guarantee Category


NOx
25

CO
42

VOC
2 (Note 5)

PM
25

SO2
1

Opacity
10%

Note 1 -
All guarantee values above are concentrations of PPMVD @ 15% O2 except that PM is a measure of mass emissions measured in lb/hour, which shall be corrected to actual ambient conditions.

Note 2 -
Sulfur levels greater those stated in Exhibit A-3 will result in higher SO2 and particulate emissions than the Emissions Guarantee set forth above.  SO2 is calculated based on fuel sulfur analysis

Note 3 -
The Emissions Guarantee values are predicated on the fuel meeting the fuel composition in Exhibit A-3.

Note 4 -
The Basis Conditions for fuel composition is as defined in Exhibit A - 1.

Note 5 -
Provided however, that if the location of the Facility allows a higher VOC level for permitting, Seller shall only be required to guarantee and meet such higher value.

10.7  Electrical Output Guaranteestc \l2 "10.7  Electrical Output Guarantees.

10.7.1  Electrical Output Guaranteetc \l3 "10.7.1  Electrical Output Guarantee.  Seller guarantees that the Adjusted Electrical Output-CT of the CT-Unit (the "Adjusted Electrical Output-CT"), as demonstrated during the most recent Performance Test, shall be equal to or greater than 119,845 kW (Net of CT-Unit auxiliary loads) when operated on the specified natural gas fuel and at Basis Conditions (the "Electrical Output Guarantee").

10.7.2  Specific Performance Electrical Output Guaranteetc \l3 "10.7.2  Specific Performance Electrical Output Guarantee.  As a Specific Performance obligation, Seller guarantees that the Adjusted Electrical Output-CT of the CT-Unit, as demonstrated during the most recent Performance Test, shall be equal to or greater than 115,868 kW (Net of CT-Unit auxiliary loads) when operated on the specified natural gas fuel and at Basis Conditions (the "Specific Performance Electrical Output Guarantee").

10.8  Heat Rate Guarantees.tc \l2 "10.8  Heat Rate Guarantees.
10.8.1 Heat Rate Guarantee.tc \l3 "10.8.1 Heat Rate Guarantee.  Seller guarantees that the Adjusted Heat Rate of the CT-Unit, as demonstrated during the most recent Performance Test, shall not be more than 10,504 BTU/kWh (LHV) when operated on the specified natural gas fuel at Basis Condition (the "Heat Rate Guarantee"). 

10.8.2  Specific Performance Heat Rate Guarantee.tc \l3 "10.8.2  Specific Performance Heat Rate Guarantee.  As a Specific Performance obligation Seller guarantees that the Adjusted Heat Rate of the CT-Unit, as demonstrated during the most recent Performance Test, shall not be more than 10,924 BTU/kWh (LHV) when operated on the specified natural gas fuel at Basis Condition (the "Specific Performance Heat Rate Guarantee").

10.9  Performance Liquidated Damagestc \l2 "10.9  Performance Liquidated Damages.

10.9.1  Output Liquidated Damagestc \l3 "10.9.1  Output Liquidated Damages.  Provided Seller has achieved the Specific Performance Electrical Output Guarantee, liquidated damages shall be assessed by Purchaser, and Seller agrees to pay, if a Performance Test has been conducted on the CT-Unit, at a rate of $650/kW for each kW that the Adjusted Electrical Output of the CT-Unit is less than the Electrical Output Guarantee (the "Output Liquidated Damages").  

10.9.2  Heat Rate Liquidated Damagestc \l3 "10.9.2  Heat Rate Liquidated Damages.  Provided Seller has achieved the Specific Performance Heat Rate Guarantee, Liquidated damages shall be assessed by Purchaser and Seller agrees to pay, if a Performance Test has been conducted on the CT-Unit, at a rate of $5,000 for each BTU/kWh (LHV) that the Adjusted Heat Rate for the CT-Unit, as measured during the Performance Test, is less than the Heat Rate Guarantee (the "Heat Rate Liquidated Damages").  

10.9.3 Not Usedtc \l3 "10.9.3 Not Used.

10.9.4  Offsets of Performance Shortfallstc \l3 "10.9.4  Offsets of Performance Shortfalls.  Except as provided in Section 10.4.3 there shall be no offsets of performance between Heat Rate, and Electrical Output-CT.

10.9.5  Performance Test Required and Most Recent Performance Testtc \l3 "10.9.5  Performance Test Required and Most Recent Performance Test.  No Performance Liquidated Damages shall be payable if a Performance Test or Facility Test conducted to Performance Test standards has not been conducted.   Performance Liquidated Damages shall be assessed by Purchaser, and Seller agrees to pay on the results of the most recent Performance Test, including any reperformance of the Performance Tests in accordance with Section 10.12.8, regardless of whether the performance improves or worsens upon the later Performance Test.

10.9.6  Setting Out of Performance Liquidated Damages.tc \l3 "10.9.6  Setting Out of Performance Liquidated Damages.  Performance Liquidated Damages, if any, shall be due and payable from Seller in accordance with the amounts set forth in this Article 10 and the calculations set forth in the Performance Test Completion Certificate prepared by Purchaser after completion of the Performance Test of the CT-Unit in which the CT-Unit meets the criteria for Take Over as set forth in Section 10.3.2, but has not met the Performance Guarantees.  Purchaser may invoice Seller for Performance Liquidated Damages upon completion of the Facility Test (conducted to Performance Test standards) or Performance Test but not before the date of Purchaser's programmed completion date of the Facility of August 1, 2000.  Purchaser may invoice for Performance Liquidated Damages regardless of whether or not Seller has achieved the Specific Performance Levels in accordance with Section 10.9.3.  At Seller's election, in the case of Performance Liquidated Damages becoming payable hereunder, Seller may provide Purchaser in lieu of such Performance Liquidated Damages an irrevocable on demand Letter of Credit (the "Performance Letter of Credit") in a form and issued by a first class U.S. bank reasonably acceptable to Purchaser, in an amount equal to such Performance Liquidated Damages payable by Seller.  The Performance Letter of Credit shall remain valid for 240 days and shall be payable upon demand by Purchaser at any time prior to such expiration date, subject to reduction in mutually agreed amounts in accordance with Section 10.9.9 of this Agreement in the event Purchaser becomes obligated thereunder to refund such Performance Liquidated Damages or any portion thereof. 

10.9.7  Seller's Option to not Improve Performancetc \l3 "10.9.7  Seller's Option to not Improve Performance.  Seller may elect not to make any changes to the CT-Unit to improve its performance beyond the Specific Performance Levels, and in such case Purchaser shall retain the full amount of any offset (payment withheld) and any paid or to be paid liquidated damages. 

10.9.8  Seller's Option to Improve Performancetc \l3 "10.9.8  Seller's Option to Improve Performance.  Seller may elect to make changes or improvements to the CT-Unit to improve the performance to reduce the Performance Liquidated Damages.  After Purchaser  places the Facility into commercial operations Purchaser shall provide Seller reasonable opportunity to make such corrections or improvements during scheduled and unscheduled outages. 

10.9.9  Reduction in Performance Liquidated Damagestc \l3 "10.9.9  Reduction in Performance Liquidated Damages.  In the event Seller improves the CT-Unit's guaranteed performance for which Performance Liquidated Damages are payable after Purchaser has (i) made an offset in accordance with Section 6.3 against payments due Seller to cover Performance Liquidated Damages, and/or, (ii) been paid Performance Liquidated Damages by Seller, Purchaser shall reduce the offset or refund liquidated damages as set forth in Section 10.9.9.1 and Section 10.9.9.2.

10.9.9.1
Provided that:

(i)
such corrections are made and are complete prior to commercial operation of the Facility, and

(ii)
such corrections cause a reduction in the performance Shortfall then Purchaser shall,

(a)
refund to Seller an amount equal to the Performance Liquidated Damages associated with such reduction in the Shortfall, and/or 

(b)
reduce the offset associated with such reduced Shortfall; however, such reduction in offset or amount of refund shall not exceed the amount actually offset (payment withheld) in accordance with Section 6.3 or paid in accordance with Section 6.4 for such Shortfall.

10.9.9.2  If the corrections to reduce a Shortfall are completed after the Facility goes into commercial operations, and such corrections are completed within one hundred eighty (180) days after the Facility went into commercial operations, and such corrections cause a reduction in the performance Shortfall, then Purchaser shall:

(a)
refund to Seller an amount equal to the Performance Liquidated Damages associated with such reduction in the Shortfall, and/or 

(b)
reduce the offset associated with such reduced Shortfall;

however, such refund of Performance Liquidated Damages or reduction of offset will not exceed the amount actually offset in accordance with Section 6.3 or paid in accordance with Section 6.5 for such Shortfall and the amount of such refund or reduction of offset shall itself be reduced by the following amounts for each day that passes from date of the Performance Test on which the Performance Liquidated Damages were originally based upon until the date that Seller demonstrated the improved performance, but only to the extent that such following amounts have not already been paid pursuant to Section 10.3.2.1:

(v)
At a rate of $0.18/day for each kW that the Adjusted Electrical Output Shortfall of the CT-Unit is reduced (the "Output Liquidated Damages Refund Reduction").

(vi)
At a rate of $1.40/day for each BTU/kWh that the Adjusted Heat Rate Shortfall of the CT-Unit is reduced (the "Heat Rate Liquidated Damages Refund Reduction").

10.9.9.3  No refund of Performance Liquidated Damages shall be made if the corrections are made after one hundred eighty (180) days after commencement of commercial operations of the Facility, unless Purchaser elects to do so as a result of the corrective action plan presented by Seller prior to the expiry of such one hundred eighty (180) day period.  In the event Seller determines the cause of a portion or all of the Shortfall prior to the expiry of the one hundred eighty (180) day period following commercial operations, but in spite of its best efforts is not able to effect the necessary corrections to the Equipment, Seller may present a correction plan that extends beyond such one hundred and eighty (180) day period.  Purchaser, at its sole discretion, may elect to permit Seller the opportunity to make such corrections.

10.10  Maximum Liabilities for Liquidated Damages.tc \l2 "10.10  Maximum Liabilities for Liquidated Damages.
10.10.1  Maximum Document Liquidated Damagestc \l3 "10.10.1  Maximum Document Liquidated Damages.  Seller's maximum liability for Document Liquidated Damages shall be five percent (5%) of the Purchase Amount.

10.10.2  Maximum Delivery Liquidated Damagestc \l3 "10.10.2  Maximum Delivery Liquidated Damages.  Seller's maximum liability for Delivery Liquidated Damages shall be twenty percent (20%) of the Purchase Amount.

10.10.3  Maximum Take Over Liquidated Damagestc \l3 "10.10.3  Maximum Take Over Liquidated Damages.  Seller's maximum liability for Take Over Liquidated Damages shall be twenty percent (20%) of the Purchase Amount.

10.10.4  Maximum Output Liquidated Damagestc \l3 "10.10.4  Maximum Output Liquidated Damages.  Seller's maximum liability for Output Liquidated Damages shall be ten percent (10%) of the Purchase Amount.

10.10.5  Maximum Heat Rate Liquidated Damagestc \l3 "10.10.5  Maximum Heat Rate Liquidated Damages.  Seller's maximum liability for Heat Rate Liquidated Damages shall be ten percent (10%) of the Purchase Amount.

10.10.6  Maximum Aggregate Liquidated Damagestc \l3 "10.10.6  Maximum Aggregate Liquidated Damages.  Notwithstanding anything set forth elsewhere in this Article X, with respect to Liquidated Damages, Seller's maximum aggregate liability for Liquidated Damages, if any, under this Agreement shall be thirty percent (30%) of the Purchase Amount.

10.11  Liquidated Damages Not Penaltytc \l2 "10.11  Liquidated Damages Not Penalty.  The parties acknowledge and agree that because of the unique nature of the Equipment and the time requirements for performance:

(i)
Purchaser shall be damaged by: 

(a)
Seller failing to accomplish delivery of documents as per the agreed schedule in accordance with Section 10.1;

(b)
Seller failing to deliver the CT-Unit by the Guaranteed Unit Delivery Date;

(c)
the CT-Unit causing Purchaser a delay in Take Over; and

(d)
Seller failing to cause the CT-Unit to achieve the Heat Rate Guarantee or Electrical Output Guarantee; 

(the "Liquidated Damages Events");

(ii)
it would be impracticable or extremely difficult to fix the actual damages resulting from the Liquidated Damages Events;

(iii)
any sums which would be payable under this Article X are in the nature of liquidated damages, and not a penalty, and are fair and reasonable; and 

(iv)
such payment represents a reasonable estimate of fair compensation for the losses that may reasonably be anticipated from such Liquidated Damages Events.  Such payments are Purchaser's exclusive remedy and Seller's sole obligation arising out of such Liquidated Damages Events, whether based in contract, in tort (including negligence and strict liability) or otherwise.

10.12  Facility Tests and Performance Tests tc \l2 "10.12  Facility Tests and Performance Tests .

10.12.1  Facility Test.tc \l3 "10.12.1  Facility Test.  Purchaser intends to conduct a performance test on the entire Facility (the "Facility Test") to demonstrate to Lender, and Power Purchaser that the Facility meets the performance requirements as set forth in this Agreement.  During the Facility Test, Purchaser shall among other things demonstrate the electrical output, heat rate, emissions and sound characteristics of the Facility.  Purchaser also intends to use the results of such Facility Test to reasonably satisfy itself that the Equipment, as provided by the Seller, meets the Electrical Output Guarantee, Heat Rate Guarantee, Emissions Guarantee, and the Sound Level Guarantees.

10.12.2  Election to Conduct a Performance Testtc \l3 "10.12.2  Election to Conduct a Performance Test.  At Purchaser's sole discretion, Purchaser may elect to waive the conduct of the Performance Test and rely on the results of the Facility Test to satisfy itself that Seller has met the Guaranteed Levels and Specific Performance obligations as set forth in this Agreement. Regardless whether Purchaser conducts the Facility Test, and regardless of the results of the Facility Test if conducted, Purchaser may at its sole discretion choose to conduct a Performance Test, an Emissions Test, or Sound Level Test for the purpose of evaluating Seller's attainment of the Guaranteed Levels or Specific Performance Levels.  Purchaser anticipates that, unless the CT-Unit is clearly deficient during the Facility Test, as described in Section 10.12.3, if the Facility passes the electrical output, heat rate sound and emissions requirements of the Facility Test, Purchaser does not intend to conduct a Performance Test, Emissions Test or Sound Level Test.

10.12.3  Liquidated Damages and Specific Performancetc \l3 "10.12.3  Liquidated Damages and Specific Performance.  Purchaser may not assess Performance Liquidated Damages unless a Performance Test or a Facility Test which meets Performance Test standards is conducted.  In the event that the Facility Test conducted using test standards equivalent to the Performance Test procedures for measuring electrical output, heat rate, or Sound Level Test or Emissions Test to test sound, and emissions, and as a result of such Facility Test, or Performance Test, Sound Level Test or Emissions Test the Equipment is shown to not meet one or more of the Specific Performance Levels, Purchaser may require Seller to take corrective actions to cause the Equipment to meet the Specific Performance Levels.

10.12.4  Timing of Teststc \l3 "10.12.4  Timing of Tests.

10.12.4.1  Purchaser may conduct or cause a Performance Test or Facility Test to be conducted on the CT-Unit after Seller's representative certifies that the CT-Unit to the best of its knowledge:

(i)
is properly installed; 

(ii)
can be safely tested; and 

(iii)
has been and may be run up to full load. 

10.12.4.2  For the purposes of Sections 10.4 through 10.8 of this Agreement, Purchaser may conduct or cause a Sound Level Test, an Emissions Test, or a Performance Test to have been conducted on the CT‑Unit before the end of the Installation Period unless Purchaser has conducted a Facility Test prior to the end of the Installation Period and has determined it is not necessary to conduct a Performance Test. 

In the event that a Sound Level Test, an Emissions Test, a Facility Test or Performance Test has been conducted on the CT-Unit within the Installation Period and corrective measures or modifications have been performed, if Purchaser elects to conduct a retest of the CT-Unit in accordance with Section 10.12.8, it shall conduct such retest within thirty (30) days of the completion of such corrective measures or modifications.  

The CT-Units performance shall not be adjusted for degradation unless the CT-Unit has been operated for more than three hundred (300) Total Equivalent Operating Hours at the time of conduct of the initial Performance Test.  Operating hours necessary to diagnose the CT-Unit's failure to operate in accordance with the requirements of this Agreement shall not be added to the equivalent hour count.  Operating hours associated with the conduct of Facility Tests, Performance Tests or Emissions Tests shall be added to the equivalent hour count.  Methods of correcting for degradation shall be set out in the Performance Test Procedures.

In the event that Purchaser has not conducted a Sound Level Test, an Emissions Test, a Performance Test or a Facility Test meeting the standards of a Performance Test by the time Purchaser places the Facility into commercial operation, Purchaser shall as soon as it determines, but no later than sixty (60) days of placing the Facility into commercial operation notify, Seller as to whether Purchaser intends to conduct a Sound Level Test, an Emissions Test, or a Performance Test.  In the event Purchaser states that it will not conduct a Sound Level Test, an Emissions Test, or a Performance Test on the CT-Unit, then Seller will be deemed to have passed the respective Specific Performance Level and Guaranteed Level effective as the date Purchaser places the Facility into commercial operation.  In the event Purchaser elects to conduct a Performance Test and as a result of such Sound Level Test, Emissions Test, or Performance Test the CT-Unit is found to have met the Specific Performance Levels, passage of such Specific Performance Levels shall be deemed to be the date Purchaser placed the Facility into commercial operations provided that Seller pays Purchaser any Performance Liquidated damages within thirty (30) days of Purchaser issuing the Performance Test Completion Certificate.  

10.12.5  Seller Presence at Facility Test and Performance Teststc \l3 "10.12.5  Seller Presence at Facility Test and Performance Tests.  Seller shall have the right to be present or to have a representative present at  the Facility Test and each Sound Level Test, Emissions Test, and Performance Test.  Purchaser shall provide Seller with a thirty (30) days initial notice and a five (5) days confirmation notice in advance of the Facility Test and each Performance Test. 

10.12.6  Test Resultstc \l3 "10.12.6  Test Results.  Upon the completion of each Performance Test, Sound Level Test or Emissions Test, Purchaser will issue a Performance Test Certificate setting forth the values achieved for Adjusted Electrical Output-CT, Adjusted Heat Rate, Emissions, and sound levels.

10.12.7  Test Procedurestc \l3 "10.12.7  Test Procedures.  Guidelines for the conduct of the Performance Tests, Sound Level Tests and Emissions Test are set forth in Exhibit F, F-1 and F-2 respectively hereto.  No later than one hundred fifty (150) days after Notice to Proceed, Seller will submit to Purchaser a complete set of recommended procedures for the conduct of the such tests (the "Test Procedures") and for verification of all major systems.  Purchaser shall review and respond to Seller's recommended Test Procedures within  thirty (30) days of the submission.  In the event the Test Procedures are not approved by Purchaser in such response, the parties shall meet to finalize the Test Procedures within thirty (30) days of Purchaser's response. 

10.12.8  Reconduct Performance Teststc \l3 "10.12.8  Reconduct Performance Tests.  In the event that Seller has made repairs or has taken other corrective action to correct a shortfall that can reasonably be expected to have caused a change in performance of the CT-Unit pertaining to the Equipment subsequent to the conduct of the Facility Test, Sound Level Test, an Emissions Test, or a Performance Test, Purchaser at its sole reasonable discretion may require the conduct of another Performance Test(s) to:

(i)
demonstrate that such repairs or corrective actions have caused the Equipment to now meet the previously failed Specific Performance Level or Guaranteed Level that such repairs or corrective actions were intended to correct; and/or

(ii)
demonstrate that such repairs or corrective actions have not caused the performance of the Equipment as it pertains to the Specific Performance Levels to degrade so that the Equipment no longer meets the Specific Performance Levels; and/or

(iii)
demonstrate that such repairs or corrective actions have not caused the performance of the Equipment as it pertains to the Guaranteed Levels to degrade since the last Facility Test or Performance Test.

provided, however in the event Purchaser fails to conduct such a subsequent Facility Test or Performance Test to determine what changes in performance have occurred, Purchaser shall refund the Performance Liquidated Damages paid or offset associated with the Shortfall that was reasonably expected to be improved.

10.12.9 Not Usedtc \l3 "10.12.9 Not Used.

10.12.10  Fittings, Instrumentation and Test Uncertaintytc \l3 "10.12.10  Fittings, Instrumentation and Test Uncertainty. 

(i)
Seller shall be responsible for ensuring that the CT-Unit is designed and manufactured with the proper fittings, orifices, and connections necessary to permit the conduct of the Facility Test and the Performance Tests in accordance with the Test Procedures.  Seller shall also be responsible for identifying to the Purchaser the necessary  fittings, orifices, and connections that should be installed in the remainder of the Facility to allow a proper Performance Test to be conducted. 

(ii)
Seller shall provide a list of recommended test instrumentation in accordance with Exhibit F and the detailed Performance Test procedures.

(iii)
When comparing the Adjusted Electrical Output to the Electrical Output Guarantee or the Adjusted Heat Rate to the Heat Rate Guarantee an allowance equal to the instrument uncertainty as calculated in accordance with PTC 22, PTC 19.1 and the Test Procedures in accordance with Exhibit F will be made.  There will be no other allowance for testing uncertainty for the Guaranteed Levels.

10.12.11  Consumable Spare Parts During Reteststc \l3 "10.12.11  Consumable Spare Parts During Retests.  The cost of consumable spare parts during retests caused by Seller's failure to achieve Guaranteed Levels or Specific Performance Levels shall be to Seller's account. 

10.13  Remedies For Specific Performance Requirement Shortfallstc \l2 "10.13  Remedies For Specific Performance Requirement Shortfalls.

10.13.1  Corrective Actionstc \l3 "10.13.1  Corrective Actions.  If the CT-Unit fails to satisfy one of more of the Specific Performance Levels or a Guaranteed Level, Purchaser will, if Seller so requests, operate the Facility at the loads and conditions necessary to allow the Seller to determine the causes of the nonconformity, if any, and the expedient remedial action.

Following the Facility Test or the Performance Test as applicable, or additional running of the Facility for such diagnostic purposes, Seller shall at its own expense:

(i)
repair at the Site such parts of the CT-Unit; or

(ii)
remove the defective part(s), provide and install the new part(s) to cause the deficient CT-Unit to meet the Specific Performance Level.

If the failed CT-Unit still fails to satisfy the Specific Performance Level, Seller shall at its own expense make such further repair or replacement until the CT-Unit meets the Specific Performance Level.

10.13.2  Failure to Achieve Specific Performancetc \l3 "10.13.2  Failure to Achieve Specific Performance.  In the event of any failure to achieve the Specific Performance Levels within one hundred eighty (180) days of the completion of the Facility Test, Purchaser shall have the right to terminate the Agreement in accordance with Section 7.3, Section 17.2, Section 17.3 and Section 17.4.  

In the event Seller has not achieved Specific Performance Levels within such one hundred eighty (180) day period but has presented a plan for correction, Purchaser at its sole discretion may extend such 

one hundred eighty (180) day period.

10.14  Acceptancetc \l2 "10.14  Acceptance.  Acceptance shall occur when the earliest of the following have occurred:

(i)
if, through no fault of Seller, a Performance Test, a Sound Level Test and an Emissions Test on the CT-Unit has not been conducted by the end of the Installation Period (except as provided in Section 10.12.4.2), or

(ii)
the date a successful Performance Test, a Sound Level Test and an Emission Test were completed for the CT-Unit for which the results shall be set out in a Performance Test Completion Certificate issued by Purchaser indicating that the Specific Performance Levels and the Guaranteed Levels have been achieved, or 

(iii)
the date the CT-Unit passed the Specific Performance Levels but not the Guaranteed Levels and Seller has paid Liquidated Damages in accordance with Section 6.3 hereof with respect to any Guaranteed Levels not achieved provided however if such date is earlier than September 1, 2000, Seller shall have the obligation to use its reasonable efforts to cause the CT-Unit to meet or exceed the Guaranteed Levels.

Upon the earliest of these events occurring, Seller may submit a certificate to Purchaser indicating it has achieved Acceptance.  Purchaser shall within ten (10) Days of receipt of such certificate, either sign such certificate acknowledging concurrence or reject such certificate specifically stating the reasons for such rejection.

10.15  CT-Unit Serial Numbertc \l2 "10.15  CT-Unit Serial Number.  Subject to Purchaser's release date in accordance with Section 7.2, Seller has identified the manufacturing slot in the Sellers manufacturing schedule and has identified the corresponding CT-Unit serial number which is listed in Exhibit P.  Seller may not change the manufacturing slots or serial number without Purchaser's prior written agreement. Purchaser shall only withhold such written agreement if, based upon the reasons given by Seller and verified by Purchaser, Purchaser reasonably believes that such change would result in a delay of the CT-Unit.

10.16  Guaranty Clarificationtc \l2 "10.16  Guaranty Clarification.  Seller shall have no obligation to the extent that:

(i)
such shortfall is the result of Purchaser's misuse or negligence;

(ii)
such shortfall is the result of installation, use or service of the Equipment or any relevant part thereof by Purchaser or their contractors other than in conformance with Seller's or its Vendor's specifications, manuals or written instructions.

(iii)
Purchaser directs changes in the design or construction of the Equipment which Seller reasonably disputes as not being in accordance with good workmanship or general accepted professional engineering standards, provided that Seller provided Purchaser with written notice of its dispute with the Purchaser-directed change prior to performing any such change and such dispute is ultimately resolved in Seller's favor.

Seller also shall have no obligation for failure of the Equipment to meet a Guaranteed Level or Specific Performance Level to the extent that Purchaser fails to:

(x)
operate or maintain the Equipment in accordance with good engineering practice and accepted codes and standards and in accordance with the provisions of the operation or maintenance or to the extent not applicable, in accordance with the generally accepted practices of the United States electric power industry, to the extent that such failure by Purchaser is the cause of any defect or damage to the Equipment; or

(y)
notify Seller within a reasonable time after performance shortfall becomes apparent, not to exceed thirty (30) days from the date supervisory level personnel of Purchaser become aware of such shortfall.

Notwithstanding the foregoing, Seller shall have no obligation for remedying a failure of the Equipment to meet a Guaranteed Level or a Specific Performance Level to the extent such under performance is a result of alterations or repairs not made by Seller (other than normal maintenance as set out in Seller's instruction manuals, approved emergency repairs, and replacing defective parts with Seller approved spares), or as a result of the Equipment not having been operated and maintained in accordance with Seller's operating limitations and maintenance instructions, or accepted industrial practice.

Seller shall have no responsibility for remedying a failure of the Equipment to meet a Guaranteed Level or a Specific Performance Level to the extent such under performance is caused by extraordinary usage; unintended use; misuse; improper storage, installation, maintenance, operation or repairs unless such improper storage, installation, maintenance, operation or repair is a direct result of specific written direction by Seller; or other causes beyond the reasonable control of Seller.

10.17  Exclusive Remediestc \l2 "10.17  Exclusive Remedies.  WITH THE EXCEPTION OF SELLER'S WARRANTY OF GOOD FAITH AND FAIR DEALINGS, THE WARRANTIES, RESPONSIBILITIES, PERFORMANCE LEVELS AND SPECIFIC PERFORMANCE LEVELS AND REMEDIES FOR BREACH THEREOF CONTAINED IN THIS AGREEMENT ARE EXCLUSIVE AND ARE EXPRESSLY IN LIEU OF ANY OTHER WARRANTIES, RESPONSIBILITIES, PERFORMANCE GUARANTEES, STATUTORY, EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND ALL WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE.  Except as provided in Article XVII, the requirements for correction of non-conforming work provided in this Agreement, including payment of Liquidated Damages where permitted for Liquidated Damages Events and correction of defective work rejected by Purchaser following inspection, are exclusive.  Purchaser's exclusive remedies and Seller's sole obligations arising out of or in connection with defective design, performance, equipment or workmanship whether based in contract, warranty, tort (including negligence and strict liability) or otherwise shall be those stated herein.


 ARTICLE XI. CHANGE ORDERS AND CLAIMStc \l1 "ARTICLE XI. CHANGE ORDERS AND CLAIMS
11.1  Adjustment of Purchase Amount and/or Guaranteed Unit Delivery Datetc \l2 "11.1  Adjustment of Purchase Amount and/or Guaranteed Unit Delivery Date.  The Purchase Amount and/or Guaranteed Unit Delivery Date shall be subject to adjustment for (a) Purchaser-requested changes in the Scope of Work, (b) changes in the Scope of Work proposed by Seller and approved by Purchaser, and (c) as otherwise provided in this Agreement.  No changes in the Scope of Work or adjustments of the Purchase Amount or Guaranteed Unit Delivery Date shall be authorized without a Change Order having been validly executed by Purchaser and accepted by Seller.

11.2  Purchaser Requested Change Orderstc \l2 "11.2  Purchaser Requested Change Orders.  If Purchaser desires to make any change in the Scope of Work (a variation) including, without limitation, upgrading materials or equipment, Purchaser shall advise Seller, and Purchaser and Seller shall consult concerning the estimated cost and impact on the delivery dates set forth in Section 10.2, and the Purchase Amount.  Thereafter, Purchaser may request, and Seller shall upon receipt of such request, prepare a detailed estimate of the cost of such change, taking into account the effect of such change on the Scope of Work and other agreed upon and contemplated Change Orders.  Purchaser shall review Seller's estimate, and if Purchaser accepts or the parties otherwise agree as to the Change Order, such form shall be endorsed by Purchaser.  The Change Order shall include adjustment of the delivery date set forth in Section 10.2, and the Purchase Amount and any other Exhibits or other pertinent provisions of the Agreement requiring adjustment to reflect the Change Order.  In the event Seller proceeds with any proposed changes in the Scope of Work prior to execution of a Change Order, Seller does so at its own risk.  Purchaser has no obligation to pay Seller for any additional cost and Seller is not entitled to any extension of time for performance as a result of any changed implemented by Seller without an executed Change Order.

11.3  Seller Requested Change Orderstc \l2 "11.3  Seller Requested Change Orders.

11.3.1  If Seller determines that a condition or the occurrence of an event requires a change in the Scope of Work, Seller shall within fifteen (15) days of being aware of the condition or occurrence of the event prepare and deliver to Purchaser a request for a Change Order which shall describe such condition or event in detail.  For avoidance of doubt such circumstances include:

(i)
written comments on Seller's documentation or design, or

(ii)
any other written form of communication that Seller interprets to be a change to the Scope of Work.

Within fifteen (15) days following delivery of such request, or such other period as may be agreed upon by the parties, Seller shall specify the adjustment to the Scope of Work, the delivery date set forth in Section 10.2, other affected provisions of the Agreement, and/or the Purchase Amount requested by it.

11.3.2  Following receipt of such Seller request for a Change Order, Purchaser shall determine whether any changes to the Scope of Work, the Due Dates or Guaranteed Unit Delivery Date and/or the Purchase Amount shall be effected, but failure by Purchaser to approve any such changes shall not affect or modify any of Seller's obligations hereunder or cause an increase in the Purchase Amount and/or extension of the Due Dates or Guaranteed Unit Delivery Date unless determined otherwise pursuant to Article XXVI, Dispute Resolution.  Seller shall not make any changes in the Scope of Work without receiving the prior written consent of Purchaser which shall be reflected on a Change Order, as described in Section 11.2.

11.3.3  Seller shall not comply with changes to the Scope of Work communicated orally.  If Seller believes that any written change or written design review comment will involve a change to the Scope of Work, change in Purchase Amount, Due Dates, Guaranteed Unit Delivery Date, Guaranteed Levels, Specific Performance Levels, or integrity of the Scope of the Work, it shall require that such instructions or notice be given by Change Order executed by Purchaser in compliance with the requirements of this Article 11.  Any costs incurred by Seller complying with oral instructions or design review comments not certified with an approved Change Order shall be to Seller's account and Seller waives rights to claim for additional costs, time or performance guarantee relief as a result of such changes.

11.4  Other Change Orderstc \l2 "11.4  Other Change Orders.  Except as otherwise provided by Section 3.8(c), if after the date of this Agreement there shall be any change of or in applicable law or regulations, codes,, standards, etc. that will require a change in the Specification-CT, Seller shall prepare a Change Order form in accordance with the provisions of Section 11.3.  Upon Purchaser's consent, which shall not be unreasonably withheld, such Change Order shall be implemented.

11.5  Disputestc \l2 "11.5  Disputes.  In the event of an unresolved dispute regarding a Change Order, the parties agree that the matter shall be resolved pursuant to Article XXVI, Dispute Resolution.

11.6  Claimstc \l2 "11.6  Claims.  Purchaser shall not be liable for, and Seller hereby waives, any claim or potential claim of Seller which was not reported by Seller in accordance with the provisions of this Section 11.1 through Section 11.4.  The parties shall negotiate in good faith to reach an agreement, but in no case, except with Purchaser's prior written consent, shall any work be halted pending such agreement, whether or not the claim can be resolved to Seller's satisfaction, and Seller shall be bound by the terms and conditions of this Agreement to prosecute the Scope of Work without delay to its successful completion.  Purchaser shall not be bound to any adjustments in the Purchase Amount, performance guarantees, warranties or in the scheduled time for performance for Seller's claim unless expressly agreed to by Change Order executed by Purchaser in accordance with Section 11.1 through Section 11.4.  No claim hereunder for further payment for work or services under this Agreement by Seller shall be allowed if asserted after final payment under this Agreement.


ARTICLE XII. INTENTIONALLY OMITTEDtc \l1 "ARTICLE XII. INTENTIONALLY OMITTED 


ARTICLE XIII. ORDER OF PRECEDENCEtc \l1 "ARTICLE XIII. ORDER OF PRECEDENCE
13.1  Order of Precedencetc \l2 "13.1  Order of Precedence.  This Agreement shall be read as a whole and in the event of a conflict between documents, the following order of precedence shall govern:

Article I through XXXI shall govern over the Exhibits.  Furthermore all other Exhibits shall govern over Exhibit B-1 and Exhibit B-2.


ARTICLE XIV.  WARRANTIEStc \l1 "ARTICLE XIV.  WARRANTIES
14.1  Seller's Warranty.tc \l2 "14.1  Seller's Warranty.
14.1.1  Primary Warranty Period.tc \l3 "14.1.1  Primary Warranty Period.  For the CT-Unit, Seller warrants for twelve (12) months from the earlier of:

(i) 
Acceptance, or

(ii)
the date the CT-Unit is placed into commercial operation,

(the "Primary Warranty Period") which period shall in no event terminate later than August 1, 2002, that:

(a)
the Equipment and all other materials and articles furnished hereunder are new, unrepaired (except as permitted by Purchaser) and of suitable grade for the purpose intended; 

(b)
the Scope of Work was performed in a good and workmanlike manner and in accordance with the degree of care, skill and diligence consistent with United States electric power industry standards, and the Equipment is free from defects in design, materials and/or workmanship; and 

(c)
the Equipment conforms to the Specifications-CT and other requirements of this Agreement.

  

However, the Primary Warranty Period, for the CT-Unit if it is operated in other than base load mode, shall expire upon the occurrence of 8,000 Equivalent Operating Hours as determined in accordance with Exhibit F, in the event it occurs earlier than any of the above.

In the event that the Primary Warranty Period for the CT-Unit terminates prior to such CT-Unit being placed into operation, at the Purchasers request, the Seller will submit a proposal to the Purchaser for the Seller to provide a warranty for a period of twelve (12) months after the first operation of the CT-Unit.

14.1.2  Warranty Clarification.tc \l3 "14.1.2  Warranty Clarification.  Seller shall have no obligation for breach of warranty of the Equipment under item (b) of this Section 14.1.1 or to the extent that 

(i)
the breach is the result of normal wear and tear; 

(ii)
the breach is the result of normal degradation in the performance of the Equipment; 

(iii)
such defects are the result of Purchaser's misuse or negligence;

(iv)
such defects are the result of installation, use or service of the Equipment or any relevant part thereof by Purchaser or its contractors other than in conformance with Seller's or its Vendor's specifications, manuals or written instructions; or  

(v)
Purchaser directs changes in the design or construction of the Equipment which Seller reasonably disputes as not being in accordance with good workmanship or generally accepted professional engineering standards, provided that Seller provided Purchaser with written notice of its dispute with the Purchaser‑directed change prior to performing any such change and such dispute ultimately is resolved in Seller's favor.

Seller also shall have no obligation for breach of warranty of the Equipment under item (b) of Section 14.1.1 to the extent that Purchaser fails to:

(x)
operate or maintain the Equipment in accordance with good engineering practice and accepted codes and standards and in accordance with the provisions of the operation or maintenance instructions provided by Seller to Purchaser, or in the absence of such recommendations or to the extent not applicable, in accordance with the generally accepted practices of the United States electric power industry; or 

(y)
notify Seller within a reasonable time after an Equipment defect becomes apparent, (said notice not to be later than thirty (30) days from the date supervisory level personnel of Purchaser responsible for the Facility become aware of such defect).

14.1.3  Alternative Repair/Replacetc \l3 "14.1.3  Alternative Repair/Replace.  After commencement of the 12 month period described in Section 14.1.1, in the event the alternatives of repairing or replacing a defective part on the CT-Unit are available, and the alternative of repairing such CT-Unit will cause such CT-Unit to not be available for operations for more than two (2) days as a result of such warranty repair, Purchaser may at its sole discretion, require Seller to use the replace alternative provided such part is not committed to the production of a unit for another project and as such would cause Seller, in its reasonable determination, to be late in delivering such unit to its client.  Any incremental cost of using the replace alternative shall be at Seller's expense.

14.1.4  Warranty Breach Notice.tc \l3 "14.1.4  Warranty Breach Notice.  In the event Purchaser determines that Seller has breached its warranty. Purchaser shall notify Seller of such breach in writing (fax notification following by mailed notice) describing the nature of the breach, such notice to be provided reasonably promptly after Purchaser becomes aware of such breach, but in any event no later than thirty (30) days after the expiration of the Primary Warranty Period or Extended Warranty Period as applicable.

14.2  Extended Warranty Periodtc \l2 "14.2  Extended Warranty Period.

14.2.1  With respect to any portion of the Equipment corrected, repaired, modified or replaced under Sellers warranty prior to the expiry of the Primary Warranty Period, Seller shall warrant such portion of the Equipment for a period of twelve (12) months from the date of such modification or correction, but in no event beyond the earlier of twelve (12) months from the expiration of the Primary Warranty Period or in the case where the CT-Unit is operated in other than base load mode, the date that the CT-Unit of which such Equipment is a part achieves 16,000 Equivalent Operating Hours as determined in accordance with Exhibit F (the "Extended Warranty Period").

14.2.2  The expiry of the Primary Warranty Period for the CT-Unit will be extended for the number of days that the CT-Unit is unavailable to produce electricity if such unavailability is due to defects in design, material or workmanship which are within the control of Seller or its subcontractors, such extension commencing the later of (i) the date that the CT-Unit is rendered not capable of producing electricity by such warranty breach, and (ii) the date Purchaser notifies Seller of such warranty breach.  

14.3  Remedy.  tc \l2 "14.3  Remedy.  If the warranties set forth in Section 14.1 hereof are breached, Seller shall repair, replace, and/or modify the applicable portion of the Scope of Work immediately or on an expedited basis such that it meets the requirements of the warranty as set forth in Section 14.1, but at no cost to Purchaser except as otherwise specifically set forth in this Article XIV.  Seller shall provide a service engineer to begin corrective action on the Equipment as soon as reasonably possible after receipt by Seller of Purchaser's notice referred to in Section 14.1.4 but not later that fifteen (15) days after receipt of such notice unless otherwise agreed by Purchaser.  Subsequently, Seller shall disassemble, remove, replace and reinstall the Equipment to the extent necessary while minimizing the downtime required for Seller to perform its warranty obligation.  Seller's warranty obligations include but are not limited to all personnel, material, transportation and "in and out" costs (Purchaser shall make free and clear access to Seller's Scope of Supply) associated with performing warranty repair and replacements.  Purchaser shall provide Seller with such full and free access to the Scope of Supply to perform its warranty obligations under this Agreement, so long as such access does not unreasonably interfere with operation of the Facility.  All material, personnel, and transportation costs shall be to Seller's account.  Any change to parts or equipment that would alter conformance with the Specifications-CT may be made only with prior written approval of Purchaser in accordance with the terms of Article XI hereof.  If, after notification of such defect in materials or workmanship, Seller shall unreasonably delay the commencement, continuance or completion of making good  such defect(s), then Purchaser, by a twenty four (24) hour prior written notice to Seller, may correct such defect(s) in accordance with this Agreement, and Seller shall be liable for all reasonable costs, charges and expenses incurred by Purchaser in connection with such reasonable repair or replacement and shall forthwith pay to Purchaser an amount equal to such costs, charges and expenses upon receipt of invoices certified by Purchaser.  In an emergency where delay would cause serious risk of loss or damage, Purchaser may take such actions as necessary to mitigate such risk and correct the deficiency with oral notice and immediate confirmation by written notice to Seller in accordance with Section 14.1.4.  Such emergency actions shall be to the account of Seller.  

14.4  Vendor Warranties. tc \l2 "14.4  Vendor Warranties.  Seller shall be responsible for enforcing the warranties of all Vendors through the Primary Warranty Period, or, if applicable, the Extended Warranty Period.  In the event of Seller bankruptcy or termination by default, Seller shall assign Vendor warranties to Purchaser.  Any Vendor warranties that are still in existence at the end of the Primary Warranty Period, or the Extended Warranty Period, as the case may be, shall automatically be assigned on such date to Purchaser.  Thereafter, Seller shall provide reasonable assistance to Purchaser in connection with the enforcement by Purchaser of any Vendor warranty.  

14.5  Limited Warranty.tc \l2 "14.5  Limited Warranty.  WITH THE EXCEPTION OF SELLER'S WARRANTY OF GOOD FAITH AND FAIR DEALING, THE WARRANTIES AND REMEDIES FOR BREACH OF WARRANTY CONTAINED IN THIS ARTICLE ARE THE EXCLUSIVE WARRANTIES' REMEDIES BY SELLER AND ARE EXPRESSLY IN LIEU OF ANY OTHER WARRANTIES, STATUTORY, EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND ALL WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE.  SELLER NEITHER ASSUMES NOR AUTHORIZES ANY OTHER PERSON TO ASSUME FOR IT ANY OTHER WARRANTY OBLIGATION  IN CONNECTION WITH THE EQUIPMENT OR ANY PART THEREOF.  Purchaser's exclusive remedies and Seller's sole obligations arising out of or in connection with defective design, performance, equipment or workmanship whether based in contract, warranty, tort (including negligence and strict liability) or otherwise shall be those stated herein.

14.6  Defective Equipmenttc \l2 "14.6  Defective Equipment.  Notwithstanding the foregoing, Seller shall have no obligation hereunder if the Equipment becomes defective in whole or in part as a result of repairs not made by Seller, or as a result of the Equipment not having been operated and maintained in accordance with Seller's operating limitations and maintenance instructions, or accepted industrial practice.

Seller shall have no responsibility for damage caused to the Equipment by extraordinary usage; unintended use; misuse; abuse; improper storage, installation, maintenance, operation or repairs unless such improper storage, installation, maintenance,  operation or repair is a direct result of specific written direction by Seller; or other causes beyond the reasonable control of Seller.  

14.7  Termination of Warrantytc \l2 "14.7  Termination of Warranty.  In the event that Purchaser or a third party undertakes major unauthorized alterations or repairs to the Equipment (other than normal maintenance as set out in Seller's instruction manuals, approved emergency repairs, and replacing defective parts with Seller approved spares) without Seller's written consent, any warranty applicable to the Equipment adversely affected by such alterations or repairs shall be terminated.  If a defect covered by the warranty is discovered by Purchaser and Purchaser does not, 

(i)
as soon as practical take reasonable action to mitigate the damage consequent to the occurrence of the defect, and 

(ii)
allow Seller to correct the defect,

Seller shall not be responsible for repair of that part of the damage attributed to Purchaser's failure to take such action.

14.8  Year 2000 Compliancetc \l2 "14.8  Year 2000 Compliance.  Contractor warrants through the Primary Warranty Period and Extended Warranty Period, as applicable, that any and all hardware, software and firmware product delivered (as a component of a system, part of a piece of equipment, or as a stand alone item) under this Contract shall be able to:

(a)
accurately process date data (including but not limited to accepting input, providing output and calculating comparing and sequencing) from, into and between the Twentieth and Twenty-First Centuries, including (but not limited to) leap year calculations;

(b)
operate accurately, without interruption, and without any change in performance on and in respect of any and all dates before during and/or after 1 January 2000;

(c)
respond to and process year input without creating any ambiguity as to the century; and

(d)
store and provide date input information without creating an ambiguity as to the century, provided that such hardware, software and/or firmware is operated in accordance with the manufacturers recommendations, (a copy of which shall be provided to and explained to the Purchaser).


ARTICLE XV. TITLEtc \l1 "ARTICLE XV. TITLE
15.1  Title and License.tc \l2 "15.1  Title and License.
15.1.1  Clear Titletc \l3 "15.1.1  Clear Title.  Seller warrants that legal title to and ownership of the Equipment (including, subject to the use and disclosure limitations in Article XXI, documentation (which are deliverables under this Agreement) required by Purchaser in connection with the operation and maintenance of the Equipment) shall be free and clear of any and all liens, claims, security interests or other defects in title when title thereto passes to Purchaser.  Seller shall immediately remove all claims, liens, security interests or other defects in title as provided for in this Agreement.

15.1.2  Title to Equipmenttc \l3 "15.1.2  Title to Equipment.  Title to the Equipment, other than drawings, specifications and like materials, will pass to Purchaser immediately upon entry into the United States if not already located in the United States and if already in the United States upon Delivery to the Delivery Point.

15.1.3  Title to Drawings, Etc..tc \l3 "15.1.3  Title to Drawings, Etc..  Title to non-proprietary drawings, specifications and like materials will pass from Seller to Purchaser upon delivery of the O & M manuals under Article VIII or to the extent such drawings or materials are delivered earlier or are not included therein, upon delivery of such drawings or materials (which are deliverables under this Agreement) to Purchaser.

15.1.4  Licensestc \l3 "15.1.4  Licenses.  Title to proprietary drawings, specifications and like materials will remain with Seller, however, Seller grants to Purchaser an irrevocable royalty-free non-exclusive license to use and reproduce drawings, specifications and other design documentation to which Seller has title or has the right to grant sub-licenses for Purchaser's limited purpose of completing construction, start-up, commissioning, testing, operating, maintaining, repairing, or altering the Facility.  Purchaser shall have the right to assign the benefit of such license to the Lender, to a purchaser of the Facility, or to any purchaser or assignee of same.  Any such purchaser or assignee shall acquire such license subject to the same terms and restrictions as stated in this Section 15.1.4.  Purchaser may retain the necessary number of copies of all such documents for purposes of construction, operation and maintenance of the Facility, provided Purchaser complies with the requirements of Article XXI. 

15.2  Risk of Losstc \l2 "15.2  Risk of Loss.  Seller shall bear the risk of loss and damage with respect to the Equipment until delivery of the Equipment to the Delivery Point in accordance with Section 3.2.1.  Seller shall be required to inspect the Equipment for damage at the Delivery Point. 

15.3  Seller's Drawings, Etc.for Use by Purchaser.  tc \l2 "15.3  Seller's Drawings, Etc.for Use by Purchaser.  All drawings, documents, engineering and other data furnished or to be furnished by Seller (other than proprietary data furnished by Seller and Vendors) in performing the Scope of Work may be used by Purchaser and Purchaser's operator for the purpose of operation, maintenance, repair and alteration of the Equipment.  

Seller grants to Purchaser a nontransferable, nonexclusive license, without sublicensing rights, to use computer programs provided to Purchaser and Purchaser's operator under this Agreement solely in connection with the CT-Unit for which it was purchased, subject to the conditions and restrictions contained within this Agreement.  The term of such license shall extend until the decommissioning of the CT-Unit.

However, this license does not grant any right to the background technology from which the computer program was generated or to the source code underlying the computer program, except to the extent specifically identified in this Agreement.  Except as specifically set forth in this Agreement, Purchaser and Purchaser's operator are granted no right to modify the computer programs or merge it with other computer programs.  In the event source code is specifically required to be provided and a right to modify is specifically granted in writing under this Agreement, such right is granted with the understanding that Seller makes no representation or warranty that Purchaser will have the capability to effectively modify or merge the computer programs.  For the purpose of this Section 15.3, Purchaser and Purchaser's operator includes their respective assigns.


ARTICLE XVI. OPERATOR TRAININGtc \l1 "ARTICLE XVI. OPERATOR TRAINING
As an option for the price set out in Exhibit M, Seller shall provide training for Purchasers Facility operator's management and staff on the operation and maintenance of the CT-Unit.  As part of such option Seller shall provide all other materials including training manuals, training aids, handouts and audio visual equipment.  Purchaser shall be responsible for salary, travel and expenses of its trainees.  The parties anticipate the total number of students will be in the range of ten (10) people. 

The program of instruction shall be in accordance with Exhibit H.


ARTICLE XVII. DEFAULTtc \l1 "ARTICLE XVII. DEFAULT
17.1  Events of Default by Seller. tc \l2 "17.1  Events of Default by Seller.  Seller shall be in default hereunder upon the occurrence of any one of the following events, which shall be events of default (each an "Event of Seller Default") if not cured within thirty (30) days following delivery to Seller of a notice of such event from Purchaser, or, if not curable in such thirty (30) day period, if Seller has not commenced the cure within such period and does not thereafter diligently pursue such cure, provided that the event described in paragraph (d) below shall be an Event of Seller Default upon its occurrence:

(a)
Seller shall have assigned or transferred this Agreement or any right or interest herein except as expressly permitted by this Agreement;

(b)
any representation made by Seller in this Agreement shall have been materially false or misleading when made;

(c)
Seller shall have defaulted in its performance under any material provision of this Agreement including, in accordance with Section 10.13.2, failure to achieve Specific Performance Levels.  The parties agree that Purchaser may not terminate for default based upon the CT-Units failure to meet the Guaranteed Levels provided that Seller has caused the CT-Unit to meet the Specific Performance Levels.  Purchaser may not terminate the Agreement for default based upon late delivery of the CT-Unit unless the aggregate Delivery Liquidated Damages attributable thereto are in excess of twenty percent (20%) of the Purchase Amount and the Seller is not at such time diligently pursuing reasonable efforts to deliver the late Equipment as soon as reasonably possible; and

(d)
any proceeding is instituted against Seller seeking to adjudicate Seller as a bankrupt or insolvent, or Seller makes a general assignment for the benefit of its creditors, or a receiver is appointed on account of the insolvency of Seller, or Seller files a petition seeking to take advantage of any other law relating to bankruptcy, insolvency, reorganization, winding up or composition or readjustment of debts and, in the case of any such proceeding instituted against Seller (but not by Seller), such proceeding is not dismissed within sixty (60) days of such filing. 

17.2  Purchaser's Remedies Against Seller.tc \l2 "17.2  Purchaser's Remedies Against Seller.  The provisions of Article XXVI hereof notwithstanding, and without limitation of Purchaser's rights under Article X for those Liquidated Damages paid or due prior to an Event of Seller Default, if an Event of Seller Default shall have occurred and be continuing, Purchaser or its assignee shall have the right to terminate this Agreement in whole or in part by delivery of a notice of termination to Seller in which case Purchaser's sole remedies shall be recovery of the amounts due under Section 17.4 and any amounts for Liquidated Damages under Article X.  In the instance of an event of Seller Default under Section 17.1(d) based upon an action or proceeding instituted against Seller, such notice of termination to Seller shall not be given until sixty (60) days after such filing.  

17.3  General Obligations.tc \l2 "17.3  General Obligations.  If Purchaser elects to terminate this Agreement pursuant to Section 17.2 hereof, Seller shall, at Purchaser's request and at Seller's expense, perform the following services relative to the Scope of Work so affected:

(a)
assist Purchaser in preparing an inventory of all Equipment and documentation to which Purchaser has not already taken title;

(b)
assign to Purchaser, or to any person designated by Purchaser without any right to compensation not otherwise provided for herein, title to all portions of the Equipment and documentation not already owned by Purchaser, together with all subcontracts and other contractual agreements (including warranties) as may be designated by Purchaser to the extent payment has been made to Seller, all of which subcontracts and contractual agreements shall be so assignable, and assign to Purchaser to the extent assignable all issued licenses, authorizations, approvals and rights to complete and to use the Equipment under patents and other proprietary or intellectual property rights  then held by Seller or its Vendors pertaining to the Equipment;

(c)
deliver to Purchaser all design and other information as may be reasonably requested by Purchaser for the completion and/or operation of the Equipment (subject to the requirements of Section 21.1. hereof); and

(d)
provide for use by Purchaser any proprietary components needed for the sole purpose of completion of fabrication of the Equipment.

17.4  Payment Obligations.tc \l2 "17.4  Payment Obligations. 

17.4.1 Determination of Obligationstc \l3 "17.4.1 Determination of Obligations.  If Purchaser terminates this Agreement pursuant to Section 17.2 hereof, Purchaser shall determine the value of that portion of the Scope of Work, which has been properly completed, if any (the Proper Scope Value).  If Purchaser has paid Seller an amount greater than the Proper Scope Value the difference between the amount paid to Seller and the Proper Scope Value (the Refund Amount) shall be settled between the parties in accordance with Section 17.4.4 below.  If the amount paid by Purchaser to Seller is less than the Proper Scope Value, the Difference between the amount paid and the Proper Scope Value (the Scope Value Due) shall be settled between the parties in accordance with Section 17.4.4 below.  If Seller disagrees with Purchasers determination of the Proper Scope Value, such dispute shall be resolved in accordance with Article XVI.

17.4.2 Damages and Expensestc \l3 "17.4.2 Damages and Expenses.  Purchaser shall also determine the total damages and reasonable and necessary expenses incurred in connection with:

(i)
the termination of this Agreement (including all legal fees and expenses for, inter alia, the negotiation of an agreement with an alternate supplier);

(ii)
any rework, modifications or replacement of the Equipment to cause it to comply with the requirements of this Agreement;

(iii)
the completion of the Scope of Work and all associated incidental costs, and

(iv)
amounts otherwise due Purchaser from Seller pursuant to this Agreement (including but not limited to Delivery Liquidated Damages and Take Over Liquidated Damages).

The total if items (i) through (iv) above shall be referred to as the Termination Costs.

17.4.3 Not Usedtc \l3 "17.4.3 Not Used.

17.4.4 Settlementtc \l3 "17.4.4 Settlement.  Upon determining the Proper Scope Value and the Termination Costs, if any, the termination settlement (the Termination Settlement) shall be determined and invoiced as follows:

(i)
if the Scope Value Due is greater than zero (0), and if

(a)
the Termination Cost is greater than the Scope Value Due, Seller shall pay Purchaser the difference of the Termination Cost less the Scope Value Due, or

(b)
the Scope Value Due is greater than the Termination Cost, Purchaser shall pay Seller the difference of the Scope Value Due less the Termination Cost.

(ii)
if the Refund Amount is greater than zero (0), then Seller shall pay Purchaser the sum of the Refund Amount plus the Termination Cost.

(iii)
if the Refund Amount and the Scope Value Due are each zero (0), Seller shall pay Purchaser the Termination Cost.

Seller or Purchaser, as applicable, shall make payment of an invoice received for Termination Settlement within thirty (30) days of receipt of such invoice.  Any such Termination Settlement not paid when due shall accrue interest at the Interest Rate.

17.5  Events of Default by Purchasertc \l2 "17.5  Events of Default by Purchaser.  Purchaser shall be in default hereunder upon the occurrence of any one of the following events, which shall be events of default (each an "Event of Purchaser Default") if not cured within thirty (30) days following delivery to Purchaser of a notice of such event from Seller or if not curable in such thirty (30) day period, if Purchaser has not commenced the cure within such period and does not thereafter diligently pursue such cure, provided that the event described in paragraph (d) below shall be an Event of Purchaser Default upon its occurrence:

(a)
Purchaser shall have assigned or transferred this Agreement or any right or interest herein except as expressly permitted by this Agreement;

(b)
any representation made by Purchaser in this Agreement shall have been materially false or misleading when made;

(c)
Purchaser shall have defaulted in its performance under any material provision of this Agreement; or 

(d)
any proceeding is instituted against Purchaser seeking to adjudicate Purchaser as a bankrupt or insolvent, or Purchaser  makes a general assignment for the benefit of its creditors, or a receiver is appointed on account of the insolvency of Purchaser, or Purchaser files a petition seeking to take advantage of any other law relating to bankruptcy, insolvency, reorganization, winding up or composition or readjustment of debts and in the case of any such proceeding instituted against Purchaser (but not by Purchaser) such proceeding is not dismissed within sixty (60) days of such filing.

17.6  Seller Remediestc \l2 "17.6  Seller Remedies.  The provisions of Article XXVI hereof notwithstanding, if an Event of Purchaser Default shall have occurred and be continuing, Seller shall have the right to terminate this Agreement by delivery of a notice of termination to Purchaser, in addition to any rights and remedies that may be available at law or in equity.  In the case of an Event of Purchaser Default under Section 17.5(d) based upon an action or proceeding instituted against Purchaser, such notice of termination to Purchaser shall not be given until sixty (60) days after such filing. 


ARTICLE XVIII. FORCE MAJEURE tc \l1 "ARTICLE XVIII. FORCE MAJEURE 
18.1  Failure to Perform Due to an Event of Force Majeuretc \l2 "18.1  Failure to Perform Due to an Event of Force Majeure.  Subject to the terms of this Article 18, either party shall be excused from performance (except for payment to Seller by Purchaser) and shall not be considered to be in default with respect to any obligation hereunder, to the extent its failure of performance is due to an Event of Force Majeure.  

18.2  Events of Force Majeuretc \l2 "18.2  Events of Force Majeure.  Events of Force Majeure shall be limited to, the circumstances set forth in clause 18.4 (the "Event of Force Majeure") but only if, and to the extent;

(i)
such circumstance is not within the reasonable control of the party affected,

(ii)
such circumstance, despite the exercise of reasonable diligence, can not be prevented, avoided or removed by such party,

(iii)
such event directly and adversely affects (in cost and/or time) the ability of the affected party to fulfill its obligations under the Contract,

(iv)
the affected party has taken all reasonable precautions, due care and reasonable alternative measures in order to avoid the effect of such event on the affected party's ability to fulfill its obligations under the Contract and to mitigate the consequences thereof, and

(v)
such event is not the result of any failure of such party to perform any of its obligations under the Contract, provided however that each such circumstance invoked by a party as affecting it's ability to perform shall be an Event of Force Majeure if such party has acted in a reasonable and prudent manner.  

18.3  Notice of Force Majeure.tc \l2 "18.3  Notice of Force Majeure.  As soon as possible following the date of commencement of any Event of Force Majeure, if either party desires to invoke such Event of Force Majeure as a cause for delay in the performance of any obligation hereunder or as potential adjustment of the Purchase Amount, it shall promptly, (but not later than ten (10) days upon learning of such Event of Force Majeure), advise the other party in writing of such date, describing the event and reasonable alternative measures which the affected party has taken in order to avoid the effect of such event on such party's ability to fulfill its obligations under the Contract and to mitigate the consequences thereof, and the nature and expected duration of such Event of Force Majeure.  Within a reasonable time following the date of termination of such Event of Force Majeure, the party having invoked such Event of Force Majeure as a cause for such delay or potential adjustment of the Purchase Amount shall submit to the other party as soon as practicable, reasonable proof of the nature of such delay and its effect upon the Due Date or Guaranteed Unit Delivery Date, or in the case of an Event of Force Majeure suffered by Seller, the basis for an adjustment of the Purchase Amount.  The burden of proof to demonstrate that an Event of Force Majeure has occurred and affects the claiming parties ability to perform, rests with the claiming party.  The parties will meet within ten (10) days after receipt of the notice by the unaffected party to discuss appropriate measures that should be taken.  The parties shall thereupon consult with one another concerning the effect of such Event of Force Majeure and an extension of the Due Date or Guaranteed Unit Delivery Date described in Section 10.2.4 or, if applicable, in the case of an Event of Force Majeure suffered by Seller, an adjustment in the Purchase Amount described in Section 5.5 shall be made by the parties to take into account such effect on the ability of Purchaser and Seller to reschedule project activities to avoid or minimize overall delays or additional costs resulting from the Event of Force Majeure.  The parties;

(i)
shall make all reasonable efforts to prevent and reduce to a minimum and mitigate the effect of any delay or potential adjustment of the Purchase Amount occasioned by any Event of Force Majeure including recourse to alternate acceptable source of services, equipment and materials and construction equipment, and

(ii)
shall use their best efforts to ensure resumption of normal performance of the Contract after the occurrence of any Event of Force Majeure and shall perform their obligations to the maximum extent practicable as agreed between the parties.

18.4  Instance of Force Majeuretc \l2 "18.4  Instance of Force Majeure. Subject to the provisions of Section 18.2 and Section 18.5, an Event of Force Majeure shall mean the following:

(a)
explosions, fires, nuclear radiation or contamination, hurricanes, earthquakes, floods, natural disasters, epidemics, other acts of God, and any other similar circumstances;

(b)
acts of war or the public enemy (whether war be declared or not), revolution, public disorders, insurrection, rebellion, sabotage, acts of public officials, terrorist actions;

(c)
any action taken by any U.S. government or local government or judicial authority after the Effective Date of this Contract, including without limitation any order, legislation, enactment, judgment, ruling or decision; and

(d)
a strike or labor dispute will be considered an Event of Force Majeure only if it is of general application to the industry or activity concerned.  A dispute affecting and caused by only Seller or only any of Seller's individual sites, or Purchaser's site, and/or the employees of any said affected entities will not be considered an Event of Force Majeure.  A national union strike, arbitrary strike against Seller's, subcontractor's, vendor's, or material supplier's individual strike, not caused by same or its employees but as a result of the union selecting the site as a selective strike location will be considered an Event of Force Majeure.

(e)
any other event which is not within the reasonable control of the party affected provided such party has acted as a reasonable and prudent buyer, operator or reasonable and prudent seller, as the case may be.

18.5  Certain Events Not Excusedtc \l2 "18.5  Certain Events Not Excused.  Notwithstanding that an Event of Force Majeure may otherwise exist, the provisions of this Article 18 shall not excuse:

(a)
late delivery of equipment or materials unreasonably caused by Seller, or by inefficiencies on the part of Seller;

(b)
late performance by Seller unreasonably caused by Seller's failure to engage qualified subcontractors and suppliers or to hire an adequate number of personnel or labor or by inefficiencies on the part of Seller;

(c)
delays resulting from reasonably foreseeable unfavorable weather or reasonably foreseeable unsuitable ground conditions.

18.6  Continued Performancetc \l2 "18.6  Continued Performance.  Upon the occurrence of any Event of Force Majeure, the parties shall endeavor to continue to perform their obligations under the Contract so far as reasonably practicable and Seller shall during the period of such circumstances protect and secure the Works in such manner as Purchaser shall require.  Seller shall notify Purchaser of the steps he proposes to take including any reasonable alternative means for performance of the Works not prevented by the Event of Force Majeure.

18.7  RESERVEDtc \l2 "18.7  RESERVED.

18.8  Force Majeure - Delays.tc \l2 "18.8  Force Majeure - Delays.  If either party becomes unable to perform all or part of its obligations under the Contract because of an Event of Force Majeure, and such party has properly invoked and observed the provisions of Section 18.3 in respect thereof, such party shall be permitted a delay in the performance of its obligations affected by the Event of Force Majeure and an extension of the Guaranteed Unit Delivery Date.

18.9  Force Majeure - Costtc \l2 "18.9  Force Majeure - Cost.  Seller shall bear its own delay costs occasioned by any Event of Force Majeure for the first ninety (90) day period in the aggregate.  If Events of Force Majeure in the aggregate exceed such ninety (90) days, provided the Seller has properly invoked and observed the provisions of Section 18.3 in respect thereof, Seller shall be entitled, subject to the provisions of Section 11.3, to recover costs occasioned by each such Event of Force Majeure which accrue in excess of ninety (90) days pursuant a Purchase Amount adjustment in accordance with Section 5.5 and Article XI hereof.


ARTICLE XIX. INSURANCEtc \l1 "ARTICLE XIX. INSURANCE
19.1  Insurance - General.  tc \l2 "19.1  Insurance - General.  Seller shall procure (or self insure if so permitted by law) at its own expense and maintain in full force and effect at all times throughout Seller's performance under this Agreement to include Seller's performance of its warranty obligation with responsible insurance carriers, insurance as set forth in this Section 19.1.

19.1.1  All Risktc \l3 "19.1.1  All Risk.  For each component of the Equipment, Seller shall purchase and maintain insurance (or self insure) to the full replacement cost of the equipment during the process of fabrication, in the factory, and until transportation from Seller's final assembly factory commences, for physical loss and damage including but not limited to theft, vandalism, and malicious mischief, collapse, water damage and such other perils as Seller deems appropriate.  Such All Risk insurance whether procured by Seller or as self insured shall provide for waiver of subrogation against Purchaser.

19.1.2  Workers Compensation and Employers Liability Insurancetc \l3 "19.1.2  Workers Compensation and Employers Liability Insurance.  Seller agrees to comply with workers compensation laws (or equivalent) of each jurisdiction where the Scope of Work is performed, and to maintain a Workers Compensation and Employers Liability policy.   This policy shall be endorsed, if applicable, to provide: all state coverage, alternate employer, voluntary compensation coverage and occupational disease. If the work is to be performed  on or near navigable waters, the policy shall include coverage for United State Longshoreman's and Harbor Worker's Act, Death on the High Seas Act, Jones Act, or their equivalent as required by the applicable laws in the jurisdiction where such work is performed. 

Workers Compensation

Statutory

Employers Liability    

$1,000,000 Each Accident

                       


$1,000,000 Disease 

Each Employee (Minimum)

19.1.3  Commercial General Liability Insurancetc \l3 "19.1.3  Commercial General Liability Insurance.  Commercial General Liability Insurance, endorsed to provide coverage for: Explosion, Collapse and Underground hazards; Contractual Liability (particularly applicable to the provisions of the "General Indemnity" section of this Agreement); and Products and Completed Operations (for a minimum period equal to the Primary Warranty Period);

Bodily Injury and


$1,000,000 Combined Single Limit 

Property Damage


Each Occurrence, (Minimum) and in

the annual aggregate.

provided that in the event Seller reaches such limit, Seller shall reinstate such insurance.

19.1.4  Hull and Protection and Indemnity Insurancetc \l3 "19.1.4  Hull and Protection and Indemnity Insurance.  Seller shall ensure that if any owned or non-owned watercraft of any kind is used for performance of the Scope of Work, Hull and Protection and Indemnity Insurance shall be provided for the vessels in the amounts as follows:

Hull

Full replacement value of the watercraft.

P&I

$1,000,000 Each Occurrence or the full value of the vessel, whichever is greater.

Such insurance may be provided by the vessel operator, by the vessel charter agreement, or by Seller as Seller deems appropriate.

19.1.5  Business Automobile Liability Insurancetc \l3 "19.1.5  Business Automobile Liability Insurance.  Business Automobile Liability Insurance which shall include coverage for all owned, non‑owned and hired vehicles:

Bodily Injury


$1,000,000 Each Person  (Minimum)

$1,000,000 Each Occurrence (Minimum)

Property Damage

$1,000,000 Each Occurrence (Minimum)

OR

Bodily Injury and

$1,000,000 Combined Single Limit

Property Damage

Each Occurrence (Minimum)  

19.1.6  Aircraft Liability Insurancetc \l3 "19.1.6  Aircraft Liability Insurance.  If the Scope of Work necessitates the use of aircraft, Aircraft Liability Insurance which shall be endorsed to provide coverage for non-owned as well as Guest Voluntary Settlement, with limits of:

Bodily Injury and

$10,000,000 Combined Single

Property Damage

Limit Each Occurrence.

Such insurance may be provided by the aircraft operator, by the aircraft charter agreement, or by Seller as Seller deems appropriate.

19.1.7  Excess Umbrella Liability Coveragetc \l3 "19.1.7  Excess Umbrella Liability Coverage.  With minimum limits of:

Bodily Injury and

$10,000,000 Combined Single Limit 

Property Damage

Each Occurrence and in the Annual Aggregate.

provided that in the event Seller reaches such limit, Seller shall reinstate such insurance.

19.1.8  Vendorstc \l3 "19.1.8  Vendors.  Seller shall require its Vendors and others connected with the Scope of Work  to provide and maintain insurance at all times during the period that their agreement related to the Scope of Work under this Agreement is in force and effect at the Vendor's, or other's own cost, with insurance limits which at minimum meets levels as required by applicable and customary for the applicable industry.

19.1.9  Certificate of Insurancetc \l3 "19.1.9  Certificate of Insurance.  Within twenty (20) days of execution of this Agreement, Seller shall submit to Purchaser a Certificate of Insurance, in form satisfactory to Purchaser, evidencing that satisfactory coverages of the type and limits set forth hereinabove are in effect.  Policies providing such coverages shall contain provisions that no cancellation or material changes in the policies shall become effective except on sixty (60) days advance written notice thereof to Purchaser.  Irrespective of the requirements as to insurance to be carried as provided for herein, the insolvency, bankruptcy or failure of any insurance company carrying insurance of Seller, the failure  of any insurance company to pay claims accruing, shall not affect, negate or waive any of the provisions of this Agreement including, without exception, the indemnity obligations of Seller. 

19.1.10  Other Requirementstc \l3 "19.1.10  Other Requirements.  Seller shall be responsible for the payment of all deductible and self insurance retention amounts with respect to the insurance required to be maintained by it pursuant hereto.  Seller's insurance shall:

(a)
for policies maintained in accordance with Section 19.1.3, 19.1.4, 19.1.5, 19.1.6, 19.1.7 specify Purchaser and Lender and their respective directors, officers, representatives, agents and employees as additional insured for all insurance coverages for such policies to the extent of Seller's indemnity obligations under Article XX;

(b)
for all policies maintained in accordance with Section 19.1.1 through Section 19.1.7 inclusive, provide that Purchaser shall have the right, but not any obligation, to pay any premiums if Seller shall fail to do so, and such payment of premiums by Purchaser shall be at Seller's expense, either by direct charge or setoff;  

(c)
for all insurance coverages required in accordance with Section 19.1.2 through Section 19.1.7 inclusive, waive any right of subrogation against Purchaser, its partners and Lender, their parent and affiliated companies and their directors, officers, and employees, and any other right of the insured to any setoff or counterclaim or any other deduction, whether by attachment or otherwise, to the extent of Seller's liability pursuant to Article XX, Indemnity.

19.1.11 Compliance with Insurancetc \l3 "19.1.11 Compliance with Insurance.  Seller and its directors, officer, representatives, agents and employees shall comply with all the terms of the policies of insurance referred to in Section 19.1 and in any Delay in Start-Up and Business Interruption Insurance obtained by Purchaser.  Seller and its directors, officers, representatives, agents and employees shall comply with the procedures for claims, notification and administration under the aforesaid insurance policies and shall not do or omit to do anything which might render voidable policies of insurance or entitle insurers to avoid liabilities thereunder.

19.1.12 Limitationtc \l3 "19.1.12 Limitation.

19.1.12.1  In the event that Seller breaches its obligations under the first two sentences of Section 19.1.11 of the Agreement and such breach results in an insurer voiding, in relation to Seller, any policy of insurance obtained by Purchaser pursuant to Section 19.2 of the Agreement, Seller shall not be regarded as an additional insured under such policy and any waiver of subrogation in favor of Seller included in that policy pursuant to Section 19.2 shall not apply.

19.1.12.2  In the event that any Subcontractor fails to comply with the procedures for claims notification and administration under any policy of insurance obtained by Purchaser pursuant to Section 19.2 of the Agreement or does anything which might render any such policy of insurance voidable or entitle insurers to avoid liability thereunder and as a result thereof an insurer avoids in relation to that Subcontractor any such policy of insurance, that Subcontractor shall not be regarded as an additional insured under such policy and any waiver of subrogation in favor of that subcontractor included in that policy pursuant to Section 19.2 of the Agreement shall not apply.

19.2  Purchaser's Insurance.tc \l2 "19.2  Purchaser's Insurance.
19.2.1  Cargo Insurance.tc \l3 "19.2.1  Cargo Insurance.   Purchaser shall provide or cause to be provided and maintained for the period of transportation, in sufficient time so as not to delay Seller's transportation of the Equipment, Cargo Insurance for Equipment.  Such insurance will be provided as Marine Cargo Insurance on a warehouse to warehouse basis insuring Equipment against loss or damage arising from customary "all-risk" marine perils (including war, strikes, riots and civil commotion) while in transit.  The deductible (the responsibility of Seller) shall be Twenty Five Thousand US Dollars ($25,000) for each and every physical damage loss. Purchaser shall provide, or cause to be provided, Seller the opportunity to review and comment on the draft Cargo insurance policy prior to its placement.  Such review shall occur as soon as available.  Seller's review shall be limited to 15 days from Purchaser's submission of draft Cargo Policy. Purchaser shall incorporate or cause to be incorporated Seller's suggested changes to the Cargo Policy provided such provisions are common, customary, and are reasonably commercially available. Such policy shall specify Seller as an additional insured and waive any rights of subrogation against Seller under such policy.

19.2.2  Builder's All Risktc \l3 "19.2.2  Builder's All Risk Purchaser shall provide or caused to be provided and maintained throughout construction of the Facility, Builder's All Risk insurance for the Site.  Such insurance will cover transportation of the Equipment from Sellers, or its Vendors facilities in North America to the Delivery Point.  Seller shall be named as an additional insured for their interest, with a waiver of subrogation, for physical damage to the Facility (including the Equipment once at the Site) on any such Builder's All Risk policy.  Purchaser stipulates and Seller agrees that such additional insured status and waiver of subrogation does not extend to any of Purchaser's Delay in Start Up insurance or Business Interruption Insurance policies.

 
 ARTICLE XX. INDEMNIFICATIONtc \l1 "ARTICLE XX. INDEMNIFICATION
20.1  Seller Indemnitytc \l2 "20.1  Seller Indemnity.  SELLER AGREES TO INDEMNIFY, PROTECT, DEFEND, AND HOLD HARMLESS PURCHASER, ITS DIRECTORS, OFFICERS, EMPLOYEES, CONTRACTORS, AND THE DIRECTORS, OFFICERS, EMPLOYEES, CONTRACTORS OF PURCHASER'S PARENT AND AFFILIATED COMPANIES, FROM AND AGAINST THAT PORTION OF ANY AND ALL DEMANDS, LIENS OR OTHER ENCUMBRANCES ON PURCHASER OR ITS PROPERTY, CLAIMS, SUITS AND CAUSES OF ACTION AND ANY AND ALL LIABILITY, COSTS, EXPENSES, SETTLEMENTS, AND JUDGMENTS INCURRED IN CONNECTION THEREWITH (INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEY'S FEES), WHETHER ARISING IN EQUITY, AT COMMON LAW, OR BY STATUTE, OR UNDER THE LAW OF CONTRACTS, TORTS (INCLUDING, WITHOUT LIMITATION, NEGLIGENCE AND STRICT LIABILITY WITHOUT REGARD TO FAULT) OR PROPERTY, OF EVERY KIND OR CHARACTER, BREACH OF CONTRACT OR WARRANTY, OR STRICT LIABILITY WITHOUT REGARD TO FAULT, AND ARISING IN FAVOR OF OR BROUGHT BY ANY OF SELLER'S EMPLOYEES, AGENTS, SUBCONTRACTORS, OR REPRESENTATIVES, OR BY ANY GOVERNMENTAL AGENCY OR ANY OTHER THIRD PARTY (THE "CLAIMANT"), FOR PERSONAL INJURY (INCLUDING DEATH) AND PHYSICAL DAMAGE TO THIRD PARTY PROPERTY, BUT ONLY TO THE EXTENT CAUSED BY SELLER'S NEGLIGENCE, BREACH OF CONTRACT OR WARRANTY, STRICT LIABILITY IMPOSED UPON SELLER AS A MATTER OF LAW, OR TO SELLER'S FAILURE TO COMPLY WITH ANY APPLICABLE LAWS, RULES, REGULATIONS, ORDINANCES, ORDERS, CODES, AND EVEN IF DUE IN PART TO PURCHASER'S CONCURRENT NEGLIGENCE OR OTHER FAULT, BREACH OF CONTRACT OR WARRANTY, OR STRICT LIABILITY WITHOUT REGARD TO FAULT; PROVIDED, HOWEVER, THAT SELLER'S CONTRACTUAL OBLIGATION OF INDEMNIFICATION SHALL NOT  EXTEND TO THE PERCENTAGE OF THE CLAIMANT'S DAMAGES OR INJURIES OR THE SETTLEMENT AMOUNT OR ANY OTHER DAMAGES ATTRIBUTABLE TO PURCHASER'S OR ANY OTHER PARTY'S (OTHER THAN SELLER OR ITS VENDOR'S) NEGLIGENCE OR OTHER FAULT, BREACH OF CONTRACT OR WARRANTY, OR TO STRICT LIABILITY IMPOSED UPON PURCHASER AS A MATTER OF LAW OR TO ANY FAILURE TO COMPLY WITH ANY APPLICABLE LAWS, RULES, REGULATIONS, ORDINANCES, ORDERS, OR CODES (UNLESS CAUSED BY SELLER'S DEFAULT).  THIS INDEMNIFICATION OBLIGATION SHALL APPLY REGARDLESS OF THE AMOUNT OF INSURANCE COVERAGE HELD BY SELLER, INCLUDING THAT UNDER ANY WORKER'S COMPENSATION ACT, DISABILITY ACT, OR OTHER ACT OR LAW WHICH WOULD LIMIT THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION, OR BENEFITS PAYABLE BY OR FOR SELLER, AND SHALL NOT BE LIMITED BY ANY INSURANCE CARRIED OR PROVIDED BY SELLER IN ACCORDANCE WITH THIS AGREEMENT OR OTHERWISE.  FURTHERMORE, PURCHASER SHALL HAVE A RIGHT AT ITS EXPENSE TO PARTICIPATE IN THE INVESTIGATION, DEFENSE AND RESOLUTION OF ANY DEMAND, LIEN, ENCUMBRANCE, CLAIM, SUIT, OR CAUSE OF ACTION ENCOMPASSED BY THIS CONTRACTUAL OBLIGATION OF INDEMNIFICATION.  FOR THE PURPOSES OF THIS SECTION "THIRD PARTIES" DO NOT INCLUDE PURCHASER, PURCHASER'S PARENT AND AFFILIATED COMPANIES AND ANY PARTY WITH AN EQUITY INTEREST IN THE FOREGOING.

20.2 Purchasers Indemnitytc \l2 "20.2 Purchasers Indemnity.  CONVERSELY, PURCHASER AGREES TO INDEMNIFY, PROTECT, DEFEND, AND HOLD HARMLESS SELLER ITS DIRECTORS, OFFICERS, EMPLOYEES, AND AGENTS, FROM AND AGAINST ANY AND ALL DEMANDS, CLAIMS, SUITS AND CAUSES OF ACTION AND ANY AND ALL LIABILITY, COSTS, EXPENSES, SETTLEMENTS, AND JUDGEMENTS INCURRED IN CONNECTION THEREWITH (INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEY FEES), WHETHER ARISING IN EQUITY, AT COMMON LAW, OR BY STATUE, OR UNDER THE LAW OF CONTRACTS, TORTS (INCLUDING, WITHOUT LIMITATION, NEGLIGENCE AND STRICT LIABILITY WITHOUT REGARD TO FAULT) OR PROPERTY, OF EVERY KIND OR CHARACTER, AND WHETHER OR NOT DUE IN PART TO SELLER'S CONCURRENT NEGLIGENCE OR OTHER FAULT, BREACH OF CONTRACT OR WARRANTY, OR STRICT LIABILITY WITHOUT REGARD TO FAULT, AND ARISING IN FAVOR OF OR BROUGHT BY ANY OF PURCHASER'S EMPLOYEES, AGENTS, SUBCONTRACTORS, OR REPRESENTATIVES, OR BY ANY OTHER THIRD PARTY (THE "CLAIMANT"), BASED UPON, IN CONNECTION WITH, RELATING TO OR ARISING OUT OF PURCHASER'S ACTIONS OR INACTIONS UNDER THIS AGREEMENT, AND EVEN IF DUE IN PART TO SELLER'S CONCURRENT NEGLIGENCE OR OTHER FAULT, BREACH OF CONTRACT OR WARRANTY, OR STRICT LIABILITY WITHOUT REGARD TO FAULT; PROVIDED, HOWEVER, THAT PURCHASER'S CONTRACTUAL OBLIGATION OF INDEMNIFICATION SHALL NOT EXTEND TO THE PERCENTAGE OF THE CLAIMANT'S DAMAGES OR INJURIES OR SETTLEMENT AMOUNT ATTRIBUTABLE TO SELLER'S SERVICES, ACTIONS OR INACTIONS UNDER THIS AGREEMENT, NEGLIGENCE OR OTHER FAULT, BREACH OF CONTRACT OR WARRANTY, OR SIMILAR STATUE OF OTHER JURISDICTIONS, FAILURE TO COMPLY WITH ANY APPLICABLE LAWS, RULES, REGULATIONS, ORDINANCES, ORDERS, CODES, RESOLUTIONS OR STANDARDS, OR TO STRICT LIABILITY IMPOSED UPON SELLER AS A MATTER OF LAW (INCLUDING STRICT LIABILITY IMPOSED UPON SELLER AS A RESULT OF THE CONDITION OF THE PROPERTY OR FACILITIES WITH RESPECT TO WHICH THIS AGREEMENT PERTAINS).  FURTHERMORE, SELLER SHALL HAVE A RIGHT AT ITS EXPENSE TO PARTICIPATE IN THE INVESTIGATION, DEFENSE AND RESOLUTION OF ANY DEMAND, LIEN, ENCUMBRANCE, CLAIM, SUIT, OR CAUSE OF ACTION ENCOMPASSED BY THIS CONTRACTUAL OBLIGATION OF INDEMNIFICATION. FOR THE PURPOSES OF THIS SECTION THIRD PARTIES DO NOT INCLUDE SELLER, SELLER'S PARENT AND AFFILIATED COMPANIES, AND ANY PARTY WITH AN EQUITY INTEREST IN THE FOREGOING.

20.3  Survivaltc \l2 "20.3  Survival.  IN THE EVENT THAT BOTH SELLER AND PURCHASER ARE ADJUDICATED NEGLIGENT OR OTHERWISE AT FAULT OR STRICTLY LIABLE WITHOUT FAULT WITH RESPECT TO DAMAGE OR INJURIES SUSTAINED BY THE CLAIMANT FOR WHICH EITHER SELLER OR PURCHASER HAVE INDEMNIFICATION RESPONSIBILITIES HEREUNDER, THIS CONTRACTUAL OBLIGATION OF INDEMNIFICATION SHALL CONTINUE, BUT EACH OF SELLER AND PURCHASER SHALL INDEMNIFY THE OTHER (THE INDEMNITEE) ONLY FOR THE PERCENTAGE OF RESPONSIBILITY OF THE DAMAGE OR INJURIES ADJUDICATED TO BE ATTRIBUTED TO THE INDEMNITOR.  IN SUCH A SITUATION, IT IS INTENDED THAT, TO THE EXTENT EITHER PURCHASER OR SELLER PAYS SUCH CLAIMANT FOR ITS COSTS, LOSSES, LIABILITIES, EXPENSES AND/OR JUDGEMENTS ATTRIBUTED TO THE PERCENTAGE OF NEGLIGENCE, FAULT OR LIABILITY OR THE OTHER, THESES OBLIGATIONS OF INDEMNIFICATIONS SHALL FUNCTION AS A CONTRACTUAL ARRANGEMENT OF CONTRIBUTION.  THIS CONTRACTUAL ARRANGEMENT OF CONTRIBUTION SHALL SURVIVE SETTLEMENT OF THE UNDERLYING THIRD PARTY CLAIM AND, PROVIDED THAT NOTICE AND THE RIGHT TO DIRECT AND CONTROL THE INVESTIGATION, DEFENSE AND RESOLUTION (INCLUDING SETTLEMENT) OF SUCH THIRD PARTY CLAIM HAS BEEN PROVIDED AS REQUIRED BY SECTION 20.4. SHALL APPLY TO VOLUNTARY SETTLEMENT MADE BY EITHER PURCHASER OR SELLER WITH THE CLAIMANT.

20.4  Noticetc \l2 "20.4  Notice.  IT IS A CONDITION PRECEDENT TO THE INDEMNITOR'S CONTRACTUAL OBLIGATION OF INDEMNIFICATION UNDER THIS AGREEMENT THAT THE PARTY SEEKING INDEMNITY SHALL PROVIDE WRITTEN NOTICE OF THE THIRD PARTY CLAIM, DEMAND OR CAUSE OF ACTION PROMPTLY AFTER SUCH THIRD PARTY CLAIM, DEMAND OR CAUSE OF ACTION IS RECEIVED BY THE PARTY SEEKING INDEMNITY AND IN NO EVENT LATER THAN ONE HALF OF THE PERIOD ALLOWED FOR RESPONDING TO SUCH CLAIM OR ACTION.  IT IS FURTHER A CONDITION PRECEDENT TO THE INDEMNITOR'S CONTRACTUAL OBLIGATION OF INDEMNIFICATION UNDER THIS AGREEMENT THAT THE INDEMNITOR SHALL THEREAFTER HAVE THE RIGHT TO DIRECT AND CONTROL THE INVESTIGATION, DEFENSE AND RESOLUTION OF SUCH THIRD PARTY CLAIM.

20.5  Employees.  tc \l2 "20.5  Employees.  Neither party nor its directors, officers, employees, agents, Affiliates or representatives, nor any independent contractor engaged by it in connection with the performance of this Agreement, shall be deemed an employee of the other party.  Neither party shall bring any claim against the other party or its directors, officers, Affiliates, agents, representatives, employees or independent contractors with respect to any liability for compensation under an applicable State or Federal Worker's Compensation Act or equivalent as required by the relevant jurisdiction, including, but not limited to, Worker's Compensation and/or employer's liability claims of employees.

20.6  Survival of Obligation.  tc \l2 "20.6  Survival of Obligation.  The duty to indemnify under this Article will continue in full force and effect notwithstanding the expiration or termination of this Agreement.


ARTICLE XXI. NON-DISCLOSURE OF INFORMATIONtc \l1 "ARTICLE XXI. NON-DISCLOSURE OF INFORMATION
21.1  Proprietary Information.tc \l2 "21.1  Proprietary Information.   Any information concerning the parties which is designated in writing as proprietary and/or confidential and disclosed to the other party incident to the performance of Scope of Work pursuant to this Agreement is disclosed in confidence and the receiving party shall not publish otherwise disclose it to others without the written approval of the disclosing party; provided, however, that nothing herein shall limit either party's rights to disclose data which:

(a)
was developed on its own or furnished to it prior to this Agreement without restriction;

(b)
becomes generally available to the public through no fault of either Party; or

(c)
is received by either party from a third party without restriction and not in breach of this Agreement.

Furthermore, Purchaser or Seller may provide any such proprietary or confidential information to any governmental authority having jurisdiction and asserting a right to obtain such information, but only to the extent required to do so by law.  If such disclosure is required, such party shall give the other advance notice, which shall be in writing if time permits, of such intended disclosure, so that both may take all reasonable steps to secure protective treatment of such proprietary information against public disclosure by the governmental agency involved.  This clause shall survive the termination of this Agreement.

21.2  Press Releases.  tc \l2 "21.2  Press Releases.   Seller agrees that it is in Purchaser's interest to limit information of strategic value disseminated to the independent power industry regarding this Facility.  To the extent that Seller desires to issue press releases, advertisements in the trade press, tombstones in the financial or trade press then Seller must obtain Purchaser's written release to do so.


ARTICLE XXII.  ASSIGNMENTtc \l1 "ARTICLE XXII.  ASSIGNMENT
22.1  Assignment by Seller.tc \l2 "22.1  Assignment by Seller.  Other than to an affiliate of Seller this Agreement may not be assigned by Seller without the prior written consent of Purchaser, which shall not be unreasonably withheld.  Prior to Seller executing any assignment of this Agreement, Seller shall execute a guarantee in the form as set out in Exhibit C-1 under which Seller shall guarantee the obligation of such assignee.

22.2  Assignment by Purchasertc \l2 "22.2  Assignment by Purchaser.  This Agreement or any right or obligation contained herein may be assigned by Purchaser without the Seller's consent to:

(i)
an Affiliate;  

(ii)
a Joint Venture, Partnership, or other similar entity in which Purchaser or Purchaser's Affiliate is a venturer, partner or participant; or

(iii)
Lender.

Except for (i) through (iii) above, this Agreement may be assigned by Purchaser to other parties only upon the prior written consent of Seller which shall not be unreasonably withheld.  Purchaser shall have the right to assign or pledge the Agreement as collateral for financing of the Facility without Seller's consent.  When duly assigned in accordance with the foregoing, this Agreement shall be binding upon and shall inure to the benefit of the assignee; any  assignment by Purchaser other than as permitted herein shall be void and without force or effect.  In the event of assignment to other than Lender, the parent guarantee by Enron Power Corp. or a similar guarantee from a guarantor acceptable to Seller substituted therefor (such acceptance not to be unreasonably withheld) shall be amended to guarantee the obligations of the assignee.


ARTICLE XXIII. RELATIONSHIP OF THE PARTIEStc \l1 "ARTICLE XXIII. RELATIONSHIP OF THE PARTIES
23.1  Independent Contractor.tc \l2 "23.1  Independent Contractor.  Seller undertakes performance of this Agreement as an independent contractor.  Nothing herein shall create a relationship of employer and employee, joint venture, or partnership between Purchaser and Seller, its agents, representatives, employees Affiliates, Vendors or subcontractors, for any purpose whatsoever.  Nothing herein shall create a relationship of principal and agent between Purchaser and Seller, its agents, employees, representatives or subcontractors.  Neither party shall have the authority to bind or obligate the other in any manner as a result of the relationship created hereby.  Purchaser shall not have the right to control the manner(s) or prescribe the method(s) by which Seller performs this Agreement.  Seller shall be wholly responsible for supervision and the methods of performance.  Seller is entirely and solely responsible for its acts and the acts of its agents, employees, representatives, Affiliates, and Vendors engaged in the performance of this Agreement.  Seller shall provide qualified personnel who shall be and remain solely the employees of Seller, and at no time or in any manner shall said personnel be considered as or deemed to be employees of Purchaser.  Purchaser's general coordinative efforts, suggestions and procedures with respect to the Scope of Work and Purchaser's right of inspection, review and observation of the performance of this Agreement shall not make Seller or its employees, employees of Purchaser. 

23.2  Responsibilities of Seller as Principal for its Employees.tc \l2 "23.2  Responsibilities of Seller as Principal for its Employees.  Seller has complete and sole responsibility as a principal for its agents, Vendors and all other hires to perform or assist in performing the Scope of Work. 


ARTICLE XXIV. LIENS AND CLAIMStc \l1 "ARTICLE XXIV. LIENS AND CLAIMS
To the extent Purchaser has made all payments then due to Seller, Seller shall not directly or indirectly create, incur, assume or suffer to be created by it or any Vendors, employees, laborers, materialmen or other suppliers of goods or services any claim, lien, security interest, charge or other encumbrance for material or labor on the Equipment or any part thereof or interest therein and Seller shall immediately notify Purchaser of the assertion of any lien, security interest or other encumbrance for material or labor on the Equipment or any part thereof incident to Seller's obligations hereunder.  Seller shall remove immediately any lien, claim, security interest or other encumbrances for material or labor against Purchaser, Purchaser's property, or Purchaser's Affiliates' property, or the Equipment arising in favor of Seller or its Vendors by reason of having provided labor, materials or equipment related to performance of this Agreement and to pay any direct damages, costs, losses and expenses (including court costs and reasonable attorneys' fees) of whatever kind which Purchaser may be required to pay or be liable for as a direct result of, in connection with, arising out of, any such lien, claim, security interest or other encumbrance for material or labor.  Upon the failure of Seller promptly to pay or discharge any lien, claim, security interest or other encumbrance for material or labor as required hereby within twenty (20) days of notice of the existence thereof from any source, Purchaser may, but shall not be obligated to, pay or discharge such lien, claim, security interest or other encumbrance for material or labor and, upon the payment or discharge thereof, shall be entitled to recover from Seller the amount thereof together with all reasonable and documented expenses incurred by Purchaser in connection with such payment or discharge.  


ARTICLE XXV. NOTICES AND COMMUNICATIONStc \l1 "ARTICLE XXV. NOTICES AND COMMUNICATIONS
25.1  Notices.tc \l2 "25.1  Notices.  Any notice pursuant to the terms and conditions of this Agreement shall be in writing and either;

(a)
delivered personally,

(b)
sent by certified mail, (return receipt requested),

(c)
sent by a recognized overnight mail or courier service with delivery receipt required, or

(d)
sent by confirmed facsimile transfer:

Commercial - Legal:

If to Seller:

Siemens Westinghouse Power Corporation  

12201 Research Parkway

Orlando, Florida 32826

ATTN: (To be determined later)

Phone: (407)-281-2823

Fax: (407)-281-5029

cc: Tom Herder (MC550)

Phone: 407-281-5880

Fax: 407-281-5034

If to Purchaser:
Enron Equipment Procurement Company

333 Clay Street, Suite 400

Houston, Texas  77002

Phone:  (713) 853-6556

Fax:  (713) 646-3037

Attention: Michael Miller

cc:
ATTN: Contracts

John Rigby

(713) 646-6158   (FAX)

and:


[Purchasers Engineer

(To be determined later)]

Either party may change its address or the person to be notified by a notice delivered in accordance with this section.

25.2  Effectiveness of Notices.  tc \l2 "25.2  Effectiveness of Notices.  Notices shall be effective when received  at the address specified.

25.3  Technical Communicationstc \l2 "25.3  Technical Communications.  Notwithstanding communications and notices addresses as set forth in Section 25.1, the parties will route routine and technical communications as follows:

If to Seller:

Siemens Westinghouse Power Corporation 

12201 Research Parkway

Orlando, Florida 32826

ATTN:   (To be determined later)

Phone: (407)-281-2823

Fax: (407)-281-5029

If to Purchaser:
[Purchasers Engineer

(To be determined later)]

and cc:
Enron Equipment Procurement Company

333 Clay Street, Suite 400

Houston, Texas  77002

Phone:  (713) 646-7093   

Fax:  (713) 646-6597

Attn: Dan Christie


ARTICLE XXVI. DISPUTE RESOLUTIONtc \l1 "ARTICLE XXVI. DISPUTE RESOLUTION
26.1  Negotiation of Disputes and Disagreements.tc \l2 "26.1  Negotiation of Disputes and Disagreements.  In the event of any dispute or disagreement arising out of or relating to the implementation or performance of this Agreement, which the parties hereto have been unable to settle or agree upon within a period of thirty (30) days after the dispute or disagreement arises, each party shall nominate a senior officer of its management which senior executive has not been involved in the day to day performance under this Agreement to meet at a mutually agreed time and place not later than forty five (45) days after the dispute or disagreement has arisen to attempt to resolve such dispute or disagreement.  Should a resolution of such dispute or disagreement not be obtained within fifteen (15) days after the meeting of senior officers for such purpose, or if such meeting does not take place within sixty (60) days after the dispute or disagreement has arisen either party may then by notice to the other submit the dispute resolution to court in accordance with the provisions of Section 26.2.

26.2  Court Resolution.tc \l2 "26.2  Court Resolution.  In the event resolution cannot be achieved in accordance with Section 26.1 either party may submit the dispute to the U.S. Federal Court, Southern District of New York, in the Borough of Manhattan, New York.

26.3  Continuation of Worktc \l2 "26.3  Continuation of Work.  Pending final resolution of any dispute other than a dispute over Purchaser's failure to pay the Purchase Amount in accordance with Section 6.1, Purchaser and Seller shall continue to fulfill their respective obligations hereunder.


ARTICLE XXVII.   LIMITATION OF LIABILITYtc \l1 "ARTICLE XXVII.   LIMITATION OF LIABILITY
27.1  Maximum Liability.tc \l2 "27.1  Maximum Liability.  Seller's maximum aggregate liability for claims by Purchaser arising out of Seller's performance of this Agreement whether arising from tort (including negligence), strict liability, breach of contract or any other cause of action, including Liquidated Damages, shall be one hundred (100%) of the Purchase Amount; provided, however, that this limitation on liability shall not include any liability for or apply to any of the following categories of liability of Seller: 

(i)

under Article XX (Indemnification); or 

(ii)

under Article XXIV (Liens and Claims), or   

(iii)

Section 3.8, (Compliance with Governmental Rules), or  

(iv)

Section 5.4 (Taxes), or 

(v)  
Article XIX (Insurance), or 

(vi) 
Exclusive of Seller's obligation associated with the Sound Level Guarantees and the Emissions Guarantee, liability for violation of applicable environmental protection laws caused by an action or inaction of Seller, its agents, employees or Vendors during the performance of the Scope of Work, or

(vii)
resulting from the gross negligence or willful misconduct of Seller, its agents, employees or Vendors, or

(viii)
patent or copyright infringement in accordance with Section 4.3(f);

which liabilities shall not be limited.  Additionally, any liability of Seller provided for by the proceeds of the insurance maintained pursuant to Article XIX shall not be counted toward any of the foregoing limitations of liability.

27.2  Consequential Damages.  tc \l2 "27.2  Consequential Damages.  Except for Liquidated Damages specifically provided for herein and in the appropriate case Seller's lost profits, and not withstanding any other provision of the Agreement, in no event, whether as a result of breach of contract, breach of warranty, tort liability (including negligence or strict liability), or otherwise, and whether arising before, during or after completion of the Scope of Work, shall either party be liable to the other, nor shall Seller's Vendors be liable to Purchaser, for special, indirect, or consequential damages of any nature whatsoever, including losses or damages caused by reason of unavailability of the Equipment, shutdowns or service interruptions, loss of use, loss of profits or revenue, inventory or use charges, cost of purchased or replacement power, interest charges or cost of capital or claims of Purchaser's customers.  This provision shall not preclude or limit Purchaser's obligations to pay cancellation charges in the event of termination for convenience or charges associated with suspension, or breach of contract.

For the avoidance of doubt, the parties intend that no arbitrator may award consequential damages as part of its judgement as a result of arbitration proceeding initiated by either party except provided herein.

27.3  Releases Valid in All Events.tc \l2 "27.3  Releases Valid in All Events.  Except as otherwise specifically set forth herein, releases, disclaimers and limitations on liability expressed herein shall apply even in the event of the negligence, strict liability, fault or breach of contract (including other legal bases of responsibility such as fundamental breach) of the party whose liability is released, disclaimed or limited.


ARTICLE XXVIII. DRUG AND ALCOHOL-FREE WORKPLACEtc \l1 "ARTICLE XXVIII. DRUG AND ALCOHOL-FREE WORKPLACE
The parties desire to provide a safe and productive work environment.  The parties believe that the use, possession and/or distribution of illegal/unauthorized drugs and alcohol presents a serious threat to the safety of employees, visitors and others at the job site, or other premises owned, leased, or occupied by Purchaser.  All Seller's and Seller's Vendors' and Subcontractors' employees associated with the Work under this Agreement must agree to:

(1)
While on or entering the Site or other premises owned, leased, or occupied by Purchaser, search of personal and professional possessions, including but not limited to:  automobiles, trucks, briefcases, lunchboxes, and person for illegal drugs.  Failure to consent to such search shall be grounds for immediate removal from the Site or other premises owned, leased, or occupied by Purchaser.

(2)
Drug Testing at any time while on the Site or other premises owned, leased or occupied by  Purchaser.  Failure to do so or failing any such test shall be grounds for immediate removal from the Site or other premises owned, leased, or occupied by Purchaser.

(3)
Failure of a Seller's or Vendor's employee to agree and abide by these requirements will be grounds for immediate removal from the job site or other premises owned, leased, or occupied by Purchaser and will be grounds for immediate removal from any work associated with the Scope of Work under this Agreement.




ARTICLE XXIX. PROJECT PLANNING AND CONTROLtc \l1 "ARTICLE XXIX. PROJECT PLANNING AND CONTROL
Exhibit K sets forth the Project Planning and Control system for tracking the progress of the Scope of Work.  Seller shall establish a program, submit reports and data as set forth therein. 


ARTICLE XXX. MISCELLANEOUStc \l1 "ARTICLE XXX. MISCELLANEOUS
30.1  Validity and Enforceabilitytc \l2 "30.1  Validity and Enforceability.  The invalidity or unenforceability of any portion or provision of this Agreement shall not affect the validity or enforceability of any other portion or provision.  Any invalid or unenforceable portion or provision shall be deemed severed from this Agreement, and the balance of the Agreement shall be construed and enforced as if the Agreement did not contain such invalid or unenforceable portion or provision.  Notwithstanding the provisions of the preceding sentence, should any term or provision of this Agreement be found invalid by any governmental authority having jurisdiction thereof, the parties shall immediately renegotiate in good faith such term or provision of the Agreement to eliminate such invalidity.

30.2  Governing Law.tc \l2 "30.2  Governing Law.  This Agreement, its interpretation and any disputes relating to, arising out of or connected with this Agreement, shall be governed by the laws of the State of New York, without regard to its conflicts of law provisions.

30.3  Entire Agreement.  tc \l2 "30.3  Entire Agreement.  This Agreement, and the Exhibits attached hereto constitute the entire agreement between the parties with respect to the subject matter hereof, and there are no oral or written understandings, representations or commitments of any kind, express or implied, not set forth herein.  This Agreement supersedes all prior agreements between the parties with respect to the subject matter hereof.

30.4  Agreement Modification.tc \l2 "30.4  Agreement Modification.  No oral or written modification of this Agreement either before or after its execution shall be of any force or effect unless such modification is in writing and signed by the party to be bound thereby.

30.5  Waiver.  tc \l2 "30.5  Waiver.  The waiver of by any party any breach or failure to enforce any of the terms, covenants or conditions of this Agreement shall not in any way affect, limit, modify or waive the future enforcement of such terms, covenants or conditions.

30.6  Headings.  tc \l2 "30.6  Headings.  The headings contained herein are included solely for the convenience of the parties and are not to be used as a basis for interpreting the various sections of this Agreement.

30.7  Third-Party Beneficiaries. tc \l2 "30.7  Third-Party Beneficiaries.  The provisions of this Agreement are intended for the sole benefit of Purchaser and Seller, and there are no third-party beneficiaries other than assignees contemplated by the terms herein.

30.8  Counterpartstc \l2 "30.8  Counterparts.  This Agreement may be executed in counterparts, each of which when so executed and delivered shall be an original, and all of which, when taken together, shall constitute one and the same instrument.

30.9  Equal Employment Opportunitytc \l2 "30.9  Equal Employment Opportunity.  The parties hereto agree that the provisions of Executive Order 11246, as amended, and the Rehabilitation Act of 1973 (Section 503, Public Law 93‑112, as amended), the Vietnam Era Veteran's Readjustment Assistance Act of 1974, as amended (including the provisions of the "Equal Opportunity" clauses), and the regulations promulgated pursuant to the above, are hereby incorporated into this Agreement by reference as if fully set out.

30.10 Agreement Confidentialitytc \l2 "30.10 Agreement Confidentiality.  The parties agree that this Agreement is confidential and shall be treated in accordance with Article XXI.  Either party may disclose in whole or in part information contained herein to such third parties, who are not direct competitors of the other party, but who are directly involved in the performance of this Agreement.  In such event a similar agreement of confidentiality shall be entered into by such third party prior to its release.  Any other dissemination of this Agreement shall require written authorization by the other party prior to such release.


ARTICLE XXXI.  TRANSFERtc \l1 "ARTICLE XXXI.  TRANSFER
31.1 Transfertc \l2 "31.1 Transfer.  Prior to the sale of, or other transfer of title to or for the use of, any Equipment supplied or to be supplied by the Seller under this Agreement to or by a third party, the Purchaser shall obtain, for the benefit of the Seller and its Vendors written assurances from the transferee of limitation of and protection against liability at least equivalent to that afforded to the Seller and its Vendors under this Agreement.  Sale or transfer without such written assurances will make the Purchaser the indemnitor of the Seller and its Vendors against any liability that they may incur which is in excess of the liability that Seller and its Vendors would have been subject to under the Agreement.

31.2 Paymentstc \l2 "31.2 Payments.  In the event of any sale or other transfer of title to the Equipment supplied or to be supplied by the Seller under this Agreement, any payments of the Purchase Amount which have not been made by the Purchaser upon the date of such sale or transfer shall be paid by the Purchaser to the Seller within five (5) days after the date of such sale or transfer less retention under Section 6.1.2; provided however, that such retention payment will be paid to Seller no later than twelve (12) months after the expected commercial operation date of August 1, 2000, unless failure to achieve commercial operation on that date is due to Sellers fault.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the date and the year first above written.

as PURCHASER
ENRON EQUIPMENT PROCUREMENT COMPANY
By:

                                                                                     
Title:
                                                                                     
Date:
                                                                                      
as SELLER
SIEMENS WESTINGHOUSE POWER CORPORATION, a Siemens Company
By: 
                                   
Title:
                                   
Date:
                                   

EXHIBIT A-1  BASIS CONDITIONtc \l1 "EXHIBIT A-1  BASIS CONDITION
Fuel
Nat. Gas


Fuel Composition
(1)


Load
BASE


Ambient Temperature
90
oF

Barometric Pressure
14.696
PSIA

Ambient Relative Humidity
60
%

Fuel LHV @ 77F (4)
21,088
BTU/LB

Fuel Temperature
50
oF

Water/fuel ratio (2) (3)
Less than or equal than 1.5/1.0
lbm/lbm

Generator Power Factor (Lagging/leading)
.9/.95


Generator Frequency
60
Hertz

Evaporator Cooler Status (5)
On


Footnotes:

(1)
Per Exhibit A-3, and in any event the actual fuel used shall conform to the requirements of Exhibit A-2.

(2)
Water injection is used for NOx control.

(3)
Water injection rate will be adjusted during plant commissioning to the minimum necessary to meet emissions.

(4)
The sensible heat of the fuel is not included in fuel heating values, heat rate and heat inputs.

(5)  The Evaporative Cooler is included in Sellers Scope of Work.


EXHIBIT A-2  FUEL SPECIFICATIONtc \l1 "EXHIBIT A-2  FUEL SPECIFICATION
The CT-Unit shall be capable of operating with fuels meeting the Siemens Westinghouse Fuel Specification attached hereto as Attachment 1 to Exhibit A-2 (23 pages).


EXHIBIT A-3 FUEL COMPOSITIONtc \l1 "EXHIBIT A-3 FUEL COMPOSITION
The natural gas that will be supplied for the CT-Unit, and upon which the performance and emissions guarantees are based, has the following characteristics:

Composition by Volume Percent
Methane


96.82

Ethane


  1.98

Propane


  0.3001

Butane


  0.075

Pentane


  0.0363

Hexane


  0.0483

Carbon Dioxide

  0.4631

Nitrogen


  0.2781
Total


  100.00

Lower Heating Value =
21,088 BTU/lb at 77F

Pressure = minimum of 375 psig

Temperature = 50F

SO2 and particulate guarantees shall be based on a theoretical sulfur content of 0.25 grains per 100 SCF. 

The natural gas will contain not more than:

0.25 grains of hydrogen sulfide per 100 SCF;


7 lbs of water vapor per million SCF;

2 percent by volume of carbon dioxide; and

4 percent by volume of total carbon dioxide and nitrogen.

For the purpose of meeting Sellers fuel specification requirements set forth in Exhibit A-2 only, Purchaser shall not provide a fuel which contains more than 20 grains of total sulfur per 100 SCF (including hydrogen sulfide and mercaptans).


EXHIBIT B-1  SPECIFICATION-CTtc \l1 "EXHIBIT B-1  SPECIFICATION-CT
This Exhibit is the functional Specification dated March 9, 1999, conformed by the parties to reflect technical requirements for the Scope of Work unless otherwise specifically stated in the Agreement.


EXHIBIT B-2  SCOPE OF SUPPLYtc \l1 "EXHIBIT B-2  SCOPE OF SUPPLY RESPONSIBILITY
Engineer, manufacture, factory test with Seller's approved testing procedures, furnish, and deliver in accordance with Article 10, one (1) 501D5A Gas Turbine Generator Package and related accessories, generally referred to as a 501D5A Econopac, in strict accordance with the Agreement:

1.
Equipment furnished shall be totally pre‑skidded, preassembled, pre‑piped and pre‑wired by Seller to the Sellers normal standard prior to delivery.  Seller shall be responsible for crating and special shipping preparations deemed appropriate, including any overseas preparation.  Seller shall maximize pre‑assembly and deliver Equipment in the fewest number of pieces possible as dictated by shipping constraints. To the extent the Equipment is not factory assembled to Sellers normal standard prior to delivery, Seller shall be responsible for all costs encountered in the field for such assembly of sections, accessories, or appurtenances.

2.
Seller shall provide all necessary acoustic treatments/enclosures to achieve the Sound Level Guarantees.  All enclosures shall be "on‑base" design, fully enclosed weathertight structures suitable for outdoor installations complete with all required and associated HVAC/piping/fire protection and lighting as applicable.  All internal mechanicals, electricals, controls, and other associated items of work shall be provided by Seller between the Equipment proper out to the points of connection outside enclosure skin.

3.
Seller shall provide manufacturer's recommendations as to types and quantities of lubricants to be used for the CT-Unit and list of consumables used during normal operation, such as filter elements, chemicals, ink, oil and other items as applicable.  Lube/Hydraulic oil shall be specified by Seller and provided by others.

4.
Seller shall provide all mating companion flanges with two (2) sets of bolts, nuts and gaskets for each non‑ANSI flange set.

5.
Seller shall provide all piping, pre‑fabricated and pre‑assembled to the greatest extent possible, on and between the related auxiliary skids and stand alone equipment furnished under this Agreement for the CT-Unit.

6.
Seller shall provide all electrical control cubicles, control panels, etc., which shall be delivered fully pre‑assembled and factory wired.  "Splits" will not be allowed unless absolutely required  due to shipping constraints.  If split shipments are  required, all internal wiring that straddles the "split" shall be pre‑assembled in umbilical cords as described above.

7.
The CT-Unit shall be supplied with a neutral grounding resistor system with transformer which is factory pre‑assembled and pre‑wired.

8.
Seller shall provide all special equipment specific tools required for the normal installation, start up and commissioning and maintenance of the Equipment.

9.
Seller shall provide appropriate piping connections in lube oil systems piping for Purchaser's connection for high velocity flushing operations.  Seller shall so design the oil systems to accommodate a high velocity flush using Seller specified operating fluid.  With the exception of changing out the filters and adding fluid to satisfy the normal operating level, the fluid used during flushing operation shall remain in the reservoir(s) and serve as the final operating fluid.

10.
Seller shall provide an appropriate volume of shop primer paint for purposes of field touch up after installation.

11.
Seller agrees that it will not supply any piping flanges or fittings for any of its Equipment contained herein that are made in Peoples Republic of China.

12.
The following are not included in the Purchase Amount:

a.
Generator breakers.

b.
ISO Phase bus ducts.

c.
Training.

13.
The Scope of Work is described by the following Scope of Supply and Division of Responsibility document included as Attachment 1.

14.
The weights and dimensions for the major equipment are included as Attachment 2.


EXHIBIT C-1  SELLER'S GUARANTEEtc \l1 "EXHIBIT C-1  SELLER'S GUARANTEE
THIS GUARANTEE, dated the ______ of ____________________, 19_____, is from Siemens Westinghouse Power Corporation, a Delaware corporation ("Siemens Westinghouse"), to Enron Equipment Procurement Company  (EEPC"), a corporation under the laws of Delaware ("RECIPIENT").

WHEREAS, Siemens Westinghouse, desires to assign the Agreement to _______________ (the assignee); and

WHEREAS, Siemens Westinghouse and EEPC entered into the attached Purchase Contract dated [----------] (the "Agreement"); and

NOW THEREFORE, Siemens Westinghouse hereby irrevocably and unconditionally guarantees to EEPC the performance by the Assignee, of all of its undertakings, covenants, indemnities and obligations under the Agreement to the extent and under the terms and conditions and subject to the limitations set forth in the Agreement, provided that all of the obligations of EEPC under the Agreement are met on a current basis.  Siemens Westinghouse hereby consents that at any time and from time to time without notice to Siemens Westinghouse, the performance or observance by EEPC of any term or covenant of the Agreement may be waived, the time of performance thereof extended, any provisions thereof amended and the rights of EEPC hereunder assigned, without affecting the liability of Siemens Westinghouse hereunder.  Siemens Westinghouse may assert any and all defenses and limitations of liability possessed by it and the Assignee, but excluding any defenses based upon invalid execution of the Agreement.

This guarantee shall be governed by, and construed, interpreted and enforced in accordance with the substantive law of the State of New York, excluding any conflict of laws or principles which would result in a choice of law for this Guarantee other than New York law.  Further, the parties stipulate that this Guarantee is deemed to have been made and entered into by them in the State of New York.  With respect to any suit, action or proceedings relating to this Guarantee (the "Proceedings"), each party irrevocably submits to the exclusive jurisdiction of the courts of the State of New York and the United States District Court located in the Borough of Manhattan, New York, and irrevocably waives any objection which it may have at any time to the laying of venue of any Proceeding brought in any such court, waives any claim that such Proceedings have been brought in an inconvenient forum and further waives the right to object, with respect to such proceedings, that any court does not have jurisdiction of such party.  Nothing in this Guarantee precludes either party from enforcing in any jurisdiction any judgement, order or award obtained in any such court.

This Guarantee and any liability or obligation created hereunder shall expire upon the expiration of all liability and obligations of Assignee under the Agreement.

IN WITNESS WHEREOF, Siemens Westinghouse has caused this Guarantee to be executed as of the date first written above.

Siemens Westinghouse Power Corporation

By:                                            

Printed Name:                                          

 




Title:                          


EXHIBIT C-2  PURCHASER'S PARENT GUARANTEEtc \l1 "EXHIBIT C-2  PURCHASER'S PARENT GUARANTEE
THIS GUARANTEE, dated the ______ of ____________________, 19_____, is from Enron Power Corp., a Delaware corporation ("EPC"), to Siemens Westinghouse Power Corporation, a Siemens Company, a corporation under the laws of [-----------] ("RECIPIENT").

WHEREAS, Enron Equipment Procurement Company, is an affiliate of Enron Power Corp.; and

WHEREAS, RECIPIENT and Enron Equipment Procurement Company are entering into the attached Purchase Contract of even date herewith (the "Agreement"); and

WHEREAS, EPC has agreed to guarantee the performance of Enron Equipment Procurement Company under the Agreement in order to induce RECIPIENT to enter into the Agreement;

NOW THEREFORE, EPC hereby irrevocably and unconditionally guarantees to RECIPIENT the performance by Enron Equipment Procurement Company of all of its undertaking, covenants, indemnities and obligations under the Agreement to the extent and under the terms and conditions and subject to the limitations set forth in the Agreement, provided that all of the obligations of RECIPIENT under the Agreement are met on a current basis.  EPC hereby consents that at any time and from time to time without notice to EPC, the performance or observance by Enron Equipment Procurement Company of any term or covenant of the Agreement may be waived, the time of performance thereof extended, any provisions thereof amended and the rights of RECIPIENT hereunder assigned, without affecting the liability of EPC hereunder.  EPC may assert any and all defenses and limitations of liability possessed by Enron Equipment Procurement Company, but excluding any defenses based upon invalid execution of the Agreement.

This guarantee shall be governed by, and construed, interpreted and enforced in accordance with the substantive law of the State of New York, excluding any conflict of laws or principles which would result in a choice of law for this Guarantee other than New York law.  Further, the parties stipulate that this Guarantee is deemed to have been made and entered into by them in the State of New York.  With respect to any suit, action or proceedings relating to this Guarantee (the "Proceedings"), each party irrevocably submits to the exclusive jurisdiction of the courts of the State of New York and the United States District Court located in the Borough of Manhattan, New York, and irrevocably waives any objection which it may have at any time to the laying of venue of any Proceeding brought in any such court, waives any claim that such Proceedings have been brought in an inconvenient forum and further waives the right to object, with respect to such proceedings, that any court does not have jurisdiction of such party.  Nothing in this Guarantee precludes either party from enforcing in any jurisdiction any judgment, order or award obtained in any such court.

This Guarantee and any liability or obligation created hereunder shall expire upon the expiration of all liability and obligations of Enron Equipment Procurement Company under the Agreement.

IN WITNESS WHEREOF, EPC has caused this Guarantee to be executed as of the date first written above.

ENRON POWER CORP.

By:                                            

Printed Name:                                          

 




Title:                          


EXHIBIT D  SAMPLE LETTER OF CREDITtc \l1 "EXHIBIT D  SAMPLE LETTER OF CREDIT
[APPLICANT:
SIEMENS WESTINGHOUSE POWER CORPORATION 

BENEFICIARY:
ENRON EQUIPMENT PROCUREMENT COMPANY

EXPIRY DATE:


AMOUNT:
US [$XXXXXX]

[Form to be provided by Seller pursuant to Section 6.1.3 and 10.9.6.]

EXHIBIT E  O&M MANUAL CONTENTtc \l1 "EXHIBIT E  O&M MANUAL CONTENT
(i)  Preservation Procedures

-
Before erection (laydown yard storage)

-
Pre-and/or post-hydro layup

-
Post Start-up (down time prior to plant operations)

-
Normal operations lay-up

(ii)  Installation Procedures

-
Receiving

-
Handling

-
Connections

-
Alignment data

(iii)  Pre-Commissioning / Commissioning Procedures

-
Pre-Start-up considerations and precautions

-
Recommended Start-up spare parts list

-
Equipment preparation (ie., chemical clean, boilout, shipping support, removal, etc.)

-
Instrumentation calibration and Specifications-CT

-
Trouble/Fault analysis

-
Safety considerations

(iv)  Operating Procedures

-
Pre-operational checks

-
Flow, temperature, pressure parameters

-
Performance data

-
Normal operation monitoring/checks

(v)  Maintenance Procedures

-
Preventative maintenance schedule

-
Adjustment procedures

-
Electrical/Mechanical drawings

-
Testing procedures

-
Overhaul/inspection procedures

-
Recommended operating spare parts list

(vi)  Engineering/Design

-
Process Flow Diagrams /P&ID's 

- 
Heat and Mass Balance 

-
Meter and Relay One-Line for Generator Set Connection Points only  (Include for CT-Unit only)

-
Auxiliary System Electrical One-Line 


-
CT-Unit Wiring/Connection Diagrams

-
Device List (Valves, Piping and Instrumentation) (Scope) 

-
Electrical Equipment Auxiliaries List (Motors, Heaters, etc.)

-
Cross Reference Index which cross referencing Job Book volume #, equipment by description, Vendor, and tag number (Coordinate with Purchaser).

(vii)  Purchasing & Vendor Supplied Information

- Vendor information for equipment purchased including:

 Performance curves, where applicable (E&S)

 CT-Unit P&ID's, where applicable (Scope)

 CT-Unit Piping and electrical detail drawings,

   where applicable (Scope)

 Material and fabrication certifications as applicable 

 Specific guarantee information 

 Equipment List 

 Instrument List 

 Technical Specifications used for purchase of auxiliary equipment, where applicable

(viii)  Quality Control Records and Reports


EXHIBIT F PERFORMANCE TEST GUIDELINEStc \l1 "EXHIBIT F PERFORMANCE TEST GUIDELINES
1.
General

A.
This Exhibit sets forth the general performance Test Procedure guidelines for demonstrating the Guarantees given in Article 10 of the Contract.

B.
The objective of the test is to demonstrate that the CT-Unit supplied by Seller meets the Electrical Output Guarantee, and the Heat Rate Guarantee.

C.
Defined terms in the Contract have the same meaning in this Exhibit.

D.
As set forth in Article 10 of the Contract, the guidelines set forth in this Exhibit are indicative concepts for the Performance Test.  Seller shall submit a detailed Test Procedure to Purchaser for review by the time set forth in Article 10.  The detailed Test Procedure will follow the requirements in the Contract and this Exhibit, and generally follow concepts in ASME PTC 22-1985.  The Test Procedure shall be mutually agreed upon prior to test commencement based on specific application and site conditions.

E.
The Parties to the Performance Test are Purchaser and Seller.

F.
Corrected tested performance for the CT-Unit shall be compared with the guarantee values.

G.
Seller shall assist Purchaser in setting up the CT-Units operation for the Performance Test and will then provide technical support for the operation to meet the appropriate performance guarantees.  Seller shall not require operation of the CT-Unit in a manner that is contrary to agreed upon plant operating safety procedures or outside the design limits or capability of the Equipment.

H.
If prior to, during, or after the Performance Test, it becomes apparent to the Parties that additional agreements need to be made to accommodate particular circumstances during the Performance Test, these agreements shall be in writing and included in the Performance Test report.

I.
The Performance Test is not either an Emissions or Sound Level Test but the CT-Unit must not exceed Emissions Guarantee values and Sound Level Guarantee values during the Performance Test.  If agreed by parties, the Performance, Emission and Sound Level Test may be run simultaneously. 

J.
The Performance Test shall be performed at Base Load for the CT-Unit as defined by Seller.  Uncertainty will not be applied unless Seller fails the test(s).

K.
The Parties recognize that the values of uncertainty for specific measurements and instruments as set out in this Exhibit are only indicative and will be finalized by mutual agreement during development of the detailed Test Procedure taking into consideration economic issues.

2.
Basis Conditions

A.
The Basis Conditions for the Performance Guarantees are set forth in Exhibit A-1.

B.
Tested performance shall be corrected to the Basis Conditions.

3.
Not Used

4.
Duration of the Test

A.
The Performance Test shall have 3 test runs of 60 minute duration each.

B.
To the extent practical, instruments will be read at intervals of 5 minutes during each test run so that there are at least 13 readings during each test run.  It is expected to have automated data collection capability during the Performance Test.

C.
The readings during a test run of each instrument will be averaged to provide the value to be used for corrections.

D.
The CT-Unit shall run at steady state during each test run and for at least 1 hour prior to the first test run.

E.
Seller may inspect and require Purchaser to clean the CT-Unit, including replacing filters if necessary, and shall supervise the installation and inspection of all instrumentation prior to the Performance Test.

F.
2 of the 3 Performance Test runs shall be selected by Seller for evaluation of pass/fail.

G.
If Seller fails test(s), uncertainty calculations shall be performed and applied.  If Seller still fails test(s) then paragraph 10.9, Performance Liquidated Damages shall be invoked.

5.
Test Corrections

A.
The following corrections, as appropriate, may be applied to tested performance to correct it to Basis Conditions:

Excess Inlet Losses

Exhaust Losses

Ambient Temperature

Ambient Humidity

Atmospheric Pressure

Exhaust Static Pressure

Fuel Composition

Fuel Supply Temperature

Water to Fuel Injection Ratio

Generator Power Factor

Generator Frequency

Degradation if and to the extent allowed in the Contract

B.
Correction curves shall be in numerical or equation form.  Graphical representations may also be included for illustrative purposes only.

C.
Any allowed correction for degradation will utilize a degradation test concept if there is a prior test in the new and clean condition.  The method of determining degradation will be mutually agreed.

D.
Total Equivalent Operating Hours for the CT-Unit shall be determined by the following formula:

EOH = a (BLOH) + b (NS) + c (TGH) + d (TS)

Where:

EOH
=
Total Equivalent Operating Hours

BLOH
=
Base Load Operating Hours, Hr.,

Number of Hours Operated on Gas Fuel at Base Load or Lower Power Level

NS

=
Number of Starts (excluding those associated with a trip caused by 





such CT-Unit failing to operate properly and causing the trip)

TGH
=
Turning Gear Hours,

Number of Hours the Engine is on Turning Gear Operation

TS

=
Number of Tripped Shutdowns, where the Equipment is Shut Down Without Any Attempt to Control the Rate of Shutdown (TS does not include trips caused by such CT-Unit failing to operate properly and causing the trip)

a
=
Factor Relating BLOH to EOH = 1.0

b
=
Factor Relating NS to EOH = 20.0

c
=
Factor Relating TGH to EOH = 0.01

d
=
Factor Relating TS to EOH = 20.0

6.
Steady State

A.
Table 3.3.2 of PTC 22-1985 will be used as a guide for evaluating steady state operation of the unit.

B.
Each test run shall be run at steady state as determined by mutual agreement.

7.
Electrical Output and Measurements

A.
Electrical output of the generator will be measured at the generator terminals.

B.
The Electrical Output-CT shall be net of all normal CT-Unit auxiliary loads necessary to operate the CT-Unit at Basis Conditions.

C.
A three phase watt-hour meter, supplied by Seller on loan shall measure the generator output, 3 phase calibrated prior to the conduct of a Performance Test, with an uncertainty of 0.25%

D.
Potential transformers of the 0.3 class with type calibration curve available, burden volt-amperes and power factor available, with an uncertainty of 0.3% at 0.85 power factor.  Burden volt-amperes and power factor will not be measured during the Performance Test.

E.
Current transformers of the 0.3 class with type calibration curve available, burden volt-amperes and power factor available, with an uncertainty of 0.30%.  Burden volt-amperes and power factor will not be measured during the Performance Test.

8.
Fuel and Water Injection Measurements

A.
Gas fuel flow will be measured by a calibrated orifice type flow-meter, temperature and pressure compensated, with flow straighteners and upstream and downstream lengths of straight pipe, with the discharge coefficient water calibrated to within an accuracy 0.5% prior to the test and inspected after the test.

B.
Not Used.

C.
Not Used.

D.
Water injection flow will be measured by orifice type flow meter, with sufficient flow straighteners if needed upstream and downstream lengths of straight pipe, calibrated differential pressure transducers, system calibrated  to within an accuracy of 1.0% prior to the test and inspected after the test.

E.
Not Used.

F.
Gas Fuel composition and heating value will be measured by on-line gas chromatograph if available and confirmed by independent analysis of samples by outside laboratories.  Detailed procedures for determining the fuel heating value will be mutually agreed.  In the event that gas chromatography is used 3 samples shall be taken before each test and 3 samples shall be taken after each test on the Unit.

9.
Ambient Measurements

A.
A grid of temperature sensors will be used to measure the ambient dry bulb temperature upstream of the compressor inlet, calibrated to an uncertainty not to exceed 1.0 degrees F for the average ambient inlet temperature.

B.
Either ambient humidity or wet bulb sensors, coincident with the dry bulb sensors, calibrated to determine average ambient inlet wet bulb temperature to an uncertainty not to exceed 1.0 degrees F for the average ambient inlet wet bulb temperature.

C.
Atmospheric Pressure will be measured at a convenient unpressurized location on site with a barometer or absolute pressure gage calibrated accurate to 0.03 HgA.

10.  Special Performance Test Instrumentation.  Test instrumentation may include the following:

TABLE 1

SUMMARY OF SPECIAL PERFORMANCE TEST INSTRUMENTATION





No.
Parameter
Instrument

1
Compressor Inlet Temperature
RTDs or Type K Thermocouples (Minimum of 9)

2
Barometric Pressure
Digital Barometer

3
Relative Humidity
Relative Humidity Sensor (same number and location as temp. measurements)

4
Compressor Inlet Static Pressure Loss
Pressure Transducer/Slack Tube Water Manometer

5
Compressor Inlet Scroll Differential Pressure
Pressure Transducer/Slack Tube Water Manometer

6
Combustor Shell Pressure
Pressure Transducer

7
Gas Fuel Flow Rate
Orifice Flow Metering Tube

8
Gas Fuel Static Pressure and Orifice Differential Pressure
Pressure Transducers or Gages

9
Gas Fuel Temperature
RTD or Type K Thermocouple

10
Gas Fuel Samples
150cc Stainless Steel Cylinders

11
Water Injection Flow Rate
Turbine Flow Meter (1)

12
Water Injection Temperature
RTD or Type K Thermocouple

13
Data Acquisition System (Optional)
Data Acquisition System

Station Instrumentation
The station instrumentation listed in Table 2 may be used during the test.

TABLE 2

SUMMARY OF STATION INSTRUMENTATION UTILIZED FOR THE

PERFORMANCE TEST



No.
Parameter
Instrument

1
Gross Power Output
Potential and Current Transformers

2
Gross Power Output
Digital Watt-Hour Meter

3
Shaft Rotational Speed
Control System speed Sensor

4
Water Flow Rate
Orifice Flow Meters and Tube

5
CT Auxiliary Loads
Auxiliary Load Power Meters

11.
Not Used.

12.
Not Used.

13.
Not Used.

14.
Not Used.

15.
Not Used.

16.
Calculations

A.
The average of the test run results shall be the results of the Performance Test.

B.
The Btu is defined as the International Table BTU that has a nominal conversion to the Joule of 1055.056 Joules per BTU.

C.
All conversion factors needed shall be taken from ASTM E 380-93 or a consistent alternate source.  The precision of conversion factors will be sufficient to not reduce the accuracy of the converted value to less than the original value.

D.
The 1967 ASME Steam Tables shall be used for the properties of steam.

17.
Uncertainty and Test Tolerance

A.
A pre-test uncertainty analysis will be conducted to determine the appropriate measurement and calculation procedures and instrumentation.

B.
A post-test uncertainty analysis shall be conducted to verify the quality of the Performance Test, in the event Seller fails test.

C.
The post-test uncertainty shall be allowed as a tolerance on the corrected test performance values:  Adjusted Electrical Output-CT, and Adjusted Heat Rate.

D.
All uncertainty analyses shall be performed on the basis of PTC 22-1985, PTC 19.1 using a 95% coverage per PTC 1, and mutually agreed upon by Purchaser and Seller.

18.
Responsibilities and Duties of the Parties

A.
Seller is to provide prior to the Performance Test:

(i) Special instrumentation list, with installation instructions;

(ii) Detailed Test Procedure per Section 10.12.10 of the Agreement; and

(iii) Test data computation methods.

B.
Seller’s test engineer is to verify that the CT-Unit is ready to test.  This will include an inspection of the inlet and exhaust systems and may require cleaning of the compressor, fuel nozzles, and inlet filters.  The test engineer will witness the testing and be provided a copy of all data collected by Purchaser prior to leaving the Site.

C.
Seller’s field engineer is to verify that the control system has been checked out, to ensure that the CT-Unit will operate in a stable manner, with all protective and monitoring instrumentation operational.

D.
Purchaser shall provide fuel for the duration of the Performance Test, and provide diluent injection fluid as applicable for the Performance Test.

E.
Purchaser shall provide adequate load to carry out the Performance Test.

F.
Purchaser shall provide, as required, adequate tradesmen and equipment to install and remove the special test instrumentation.

G.
Purchaser shall provide, as required by Seller’s field engineer, tradesmen and equipment to install and check out the power measurement equipment.

H.
Purchaser shall provide, as required, tradesmen, equipment, and materials to clean the CT-Unit.

I.
Purchaser shall provide a preliminary fuel analysis, taken within the previous 30 days.  Purchaser shall coordinate shipment of all fuel samples taken during performance test to mutually agreed upon physical testing laboratory.

J.
Purchaser shall have the option to supply special Performance Test instrumentation.

19.
Test Report

A.
Purchaser shall prepare an official test report, following the guidelines of PTC 22-1985, within the allowed times set forth in Article X.

B.
The test report shall give the Adjusted Electrical Output-CT, and Adjusted Heat Rate, values both without and with the uncertainty tolerance applied.

C.
The test report shall include the post test uncertainty analysis, summary of the test results, data sheets calculation sheets, and comparison with Contracts and Performance Guarantees.
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Part 1
1.0 Introduction
Measurement procedures, personnel qualification, instrumentation load conditions, and related factors shall be in accordance with ANSI B133.8 and the attached Siemens Westinghouse Sound Test Procedures Principles (Part 2 - 8 pages) or mutually agreed upon approved equal. Actual measurement locations may require the mutual agreement of the Purchaser and Seller to obtain appropriate conditions in terms of avoiding obstacles and the interference of other sources of noise.

The sound level measurement procedure will require A-weighted sound pressure levels measured at the defined compliance locations.

2.0 Contractual Noise Requirements
The Near Field Sound Level Guarantee is set out in Section 10.5 of the Agreement.

3.0 General Measurement Procedure
3.1 Measurement Locations

Near-field measurements shall be taken at a distance of 3 feet from the Unit turbine/generator equipment surface at a height of 5 feet above equipment base elevation.

3.2 Near-Field Measurements
Near-field measurement data shall consist of overall A-weighted sound pressure values for each location. The measurements shall be Leq values averaged over a sufficient duration to determine a stable sound value at each location (approximately 10 seconds).

3.3 Facility Operation
The Facility shall be operated at base load conditions as required for the Performance Test runs, exclusive of transients, startup and shutdown, off normal and emergency conditions.

4.0 Noise Measurement Instrumentation
4.1 Sound Level Meter
All data shall be recorded using a precision sound level meter that meets the requirements of ANSI S1.4-1983 Type 1 or approved equal. All measurements shall be taken with the meter on the fast setting and set to a height of approximately 1.5 meters. The microphone shall be equipped with a windscreen specified by the sound level meter manufacturer and shall not affect the response of the sound level meter by more than 0.5 dB at frequencies below 2000Hz and 1.0 dB at frequencies from 2000Hz to 10000Hz.

4.2 Field Calibration
The meter(s) shall be calibrated prior to and after each round of measurement using field calibrator specified by sound level meter manufacturer. Any change in sensitivity shall be recorded; a change of greater than +/- 1.0 dB(A) will require the measurements to be repeated.

4.3 Laboratory Calibration
The meter(s) shall have been laboratory calibrated within the calendar year and shall be National Institute of Standards and Technology (or approved equal) traceable.

4.4 Personnel Qualifications
Sound level measurements shall be made by an engineer, technician or acoustic consultant who is qualified by training and/or experience.

5.0 Sound Level Calculations and Corrections
5.1 Near-Field Averaging Correction
Near-field dB(A) values shall be logarithmically averaged to determine the average near-field sound pressure level. The average near-field sound pressure level shall be used to determine compliance with the near-field noise requirement.

5.2 Determination of Compliance
The logarithmically averaged measured Leq sound level, after corrections for instrumentation tolerance and measurement uncertainty (pursuant to Section 4.4 of the Siemens Westinghouse Sound Test Procedure Principles) ambient noise and distance, shall be used to determine Unit guarantee compliance.

6.0 Data Reporting
A report shall be prepared by the Purchaser which describes the measurement procedures, raw measurement data, results of corrections and calculations, and determination of compliance or noncompliance. The report, at a minimum, must include the information specified in the following sections.

6.1 General Information
The test report must include the following general information at a minimum.

a) Project Name

b) Model and number of the Unit

c) Description of Unit including auxiliary equipment and noise control.

d) Operating condition and general description of site layout

e) Personnel performing and observing the testing

f) Date and time of measurements.

6.2 Plant Description and Measurement Locations
Purchaser shall prepare a drawing showing the locations of all measurement locations and their distances from the gas turbine/generator equipment. The figure shall also depict structures in the vicinity and their approximate size and height. The drawing must include any factors which may influence the acoustic measurements.

6.3 Noise Measurement Equipment
The meter serial number(s) and laboratory calibration dates, meter type, and the names of all monitoring personnel shall be included.

6.4 Data and Calculations
All data shall be reported in tabular form listing the date and time of each measurement, and the recorded dB(A) value. The log sheets indicating the respective gas turbine/generator Unit load shall also be included. Summary tables shall be included which verify the calculation procedure and results at each measurement location.

PART 2
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5.0
REFERENCES

1.0
SCOPE

This procedure defines the principles which will be used to develop the project-specific sound test procedure(s) to measure and evaluate the sound emissions from Sellers Equipment when testing is required by the project-specific requirements of the Contract.

The procedure is applicable only to the Equipment in stationary indoor or outdoor installations, as specified in the project-specific requirements of this Contract.  The following industry standards were used in the development of this procedure: ANSI B133.8 (1), ISO 6190 (2), ANSI S12.36 (3), ANSI S12.34 (4), and ISO/DIS 8297 (5).

2.0
INSTRUMENTATION

2.1
General

2.1.1
Sound Level Meter

Sound level measurements shall be made with sound level meter(s) that meet the requirements of the latest revision of ANSI S1.4 (6), Type 1 (Precision), in effect as of the Contract date.

The microphone windscreen shall not affect the response of the sound level meter by more than  0.5 dB at frequencies below 2,000 Hz and  1.0 dB at frequencies from 2,000 Hz to 10,000 Hz.

2.1.2
Octave Band Filter Set

Octave band filter sets shall meet the requirements of the latest revision of ANSI S1.11 (7), in effect as of the Contract date.  The center frequencies of the octave bands shall correspond to those specified in the latest revision of ANSI S1.6 (8), in effect as of the Contract date.

2.1.3
Tape Recorder

Tape recorders shall meet the provisions of the latest revision of ANSI S6.1 (9), in effect as of the Contract date.  If there is a disagreement between directly measured sound level data and tape recorded data, the directly measured sound level data shall be used, as specified in ANSI B133.8.

2.1.4
Meteorological Equipment

Wind speed measurements shall be made with an anemometer with  2 mph accuracy over the full range of the anemometer.

Wet bulb and dry bulb temperatures shall be recorded with a psychrometer with  1F accuracy over the full range of the psychrometer.  Alternatively, humidity and dry bulb temperatures may be measured using a hygrometer and thermometer providing an accuracy of  1F for the measured dry bulb temperature and calculated wet bulb temperature.

2.2
Calibration

The sound level meter and tape recorder shall be acoustically calibrated using a sound level calibrator or pistonphone of known sound pressure level and accuracy of  0.5 dB.  The standard reference sound pressure shall be 20 micropascals.  The calibration frequency shall be between 250 Hz and 1,000 Hz, inclusive, as specified in ISO 6190.

2.3
Certification

The calibrator, sound level meter, octave band filter set, and microphone(s) shall have current certificates of conformance which are traceable to the National Institute of Standards and Technology.

3.0
TEST PROCEDURE

3.1
General

3.1.1
Qualifications

Sound level measurements shall be made by personnel who meet the qualifications required by ANSI B133.8.

3.1.2
Technique

Techniques employed in obtaining sound level measurements shall be in accordance with ANSI B133.8 and ISO 6190.

3.1.3
Equipment Operation

Sound level measurements shall be made with the Seller scope of supply equipment operating at Base Load, steady-state conditions.  The project-specific requirements will determine which equipment shall be operating during the test (e.g.: single unit or multiple units).  Equipment (both within and outside of the Seller scope of supply) which is not necessary for plant operation shall not be operating.  Sound level measurements shall not be made during transient events (including but not limited to startup, shutdown, fuel transfers, and pulse self-cleaning filter operations) and off-normal operating conditions (including but not limited to steam bypass and relief valve operations).  Tests shall be performed for each fuel, if applicable and as specified in the project-specific requirements of the Contract.

In addition, the position of all enclosure doors and access panels shall be closed, as required in ANSI B133.8 and ISO 6190.

3.2
Microphone Locations

3.2.1.
Height

The microphone shall be located between 4 feet (1.2 meters) and 5 feet (1.5 meters) above the ground or floor, in accordance with ANSI B13.8, ISO 6190, and/or the project-specific requirements of the Contract.

3.2.2
Distance

The microphone shall be located at the required distance from the Seller scope of supply equipment in accordance with ANSI B133.8, ISO 6190, and/or the project-specific requirements of the Contract.

3.2.3
Exclusions

Sound level measurements shall not be made at any excluded measurement positions, as defined by project-specific requirements of the Contract and in accordance with ANSI B133.8 and ISO 6190.

Typical excluded areas include the following: 1) within 10 feet (3 meters) of walls, buildings, or other sound-reflecting structures, for indoor sound measurements, 2) within a distance of 5 times the wavelength of sound at the lowest frequency of interest, as specified in ANSI B133.8, from buildings, fences, walls, or other reflecting surfaces with dimensions greater than 10 feet (3 meters), for outdoor sound measurements, 3) near the gas turbine exhaust expansion joint, 4) between the generator/starting package and the inlet system, 5) between the generator/starting package and the mechanical/electrical packages, 6) within all enclosures, 7) limited access locations, and 8) any location which is determined to be unsafe.

Sound measurements shall be made at locations which are not affected by noise produced from equipment which is outside the Seller scope of supply unless appropriate corrections are mutually agreed upon and applied to the measurement data.

Each measurement position shall be in an area which is free from excess reflections due to walls, columns, or other equipment, and from shadowing effects unless appropriate corrections are mutually agreed upon and applied to the measurement data.  Each measurement position shall also be chosen to minimize the effect of air flow from fans, vent discharges, strong electric or magnetic fields, etc.

3.3
Atmospheric Conditions

Sound measurements shall be made when the average wind velocity is 7 mph (3 m/s) or less when measured 5 feet (1.5 meters) above the ground, as specified in ANSI B133.8 and ISO 6190.

Sound measurements shall not be made under any condition which allows the instrumentation to become wet, such as rain, snow or condensation.

Sound measurements shall be made with the ambient temperature as close as possible to 59F (15C).  Sound measurements shall not be made when the ambient temperature is below 32F (0C) or above 104F (40C).

3.4
Data Reporting

The test report shall include all information as required by ANSI B133.8 and ISO 6190 and any other information as may be mutually agreed.  In addition, all calibrations performed in accordance with Section 3.5.2 shall be recorded in the test report, including the dates, times, and calibration sound pressure levels.

All sound level data shall be reported to the nearest decibel.

3.5
Test Method

3.5.1
Site Survey

Prior to any sound level measurements, actual test locations shall be determined in accordance with the requirements of ANSI B133.8, ISO 6190, and/or the project-specific requirements of the Contract.

3.5.2
Calibration

Calibrations shall be performed before and after each measurement series and upon any significant change in measurement conditions, such as a battery change operation.  A calibration level change exceeding  1.0 dB will require the measurement series to be repeated.

A measurement series is defined as the set of measurements taken between any two calibrations.  At a minimum, calibrations shall be performed before and after the entire test of the Seller scope of supply equipment is completed.

3.5.3
Background Sound Level Measurements

Background sound level measurements shall be made in accordance with the requirements of ANSI B133.8 and ISO 6190, at each test location selected in Section 3.5.1, and with the Seller scope of supply equipment not operating.  To the extent possible, all other plant equipment outside the Seller scope of supply shall be operating during the background sound level measurements.

3.5.4
Sound Level Measurements

Sound level measurements shall be made at each test location selected in Section 3.5.1 with the Seller scope of supply equipment operating at base load, steady-state conditions.  The project-specific requirements of the Contract will determine which equipment shall be operating during the test (e.g. single unit or multiple units).  Equipment outside of the Seller scope of supply which is not necessary for plant operation shall not be operating.

A microphone windscreen shall be used for all measurements, both indoors and outdoors.

The sound level meter shall be mounted on a tripod with the microphone oriented at he proper angle relative to an imaginary line between the measurement location and the Seller scope of supply equipment.  The angle of incidence of the sound on the microphone shall be as specified by the instrumentation manufacturer as that angle for which the microphone has the most uniform frequency response.

The observer shall not stand between the microphone and the Seller scope of supply equipment and shall stand at least 3 feet (1 meter) behind and to one side of the microphone.

The slow meter characteristic shall be used for all sound level measurements.  The fast meter characteristic may be used to check that interfering events are not influencing the measurements.

If the reading of the sound level meter using the slow characteristic varies over a range of no more than 5 dB, the equivalent A-weighted sound level (Leq) over a measurement period shall be used.  If the variation is greater than 5 dB, the median sound level  (L50) shall be used.  The measurement period shall be between 1 minute and 10 minutes or long enough to give a representative sound level reading.

3.5.5
Building Sound Absorption Characteristics

If any or all of the Seller scope of supply equipment is located inside a building, the Sabine absorption, A, of the building shall be determined experimentally by the average of measured reverberation times at several locations within each room.  These tests shall be performed in accordance with ASTM C423 (10).

A walkaway test (11) shall also be performed, if required by Seller, to verify the results of the reverberation time tests.

4.0
CALCULATIONS

The following calculations and corrections shall be performed unless modified in accordance with the project-specific requirements of the Contract.

4.1
Background Sound Level Correction

The background corrected sound level at each measurement location shall be determined by applying the correction factors for background sound levels in accordance with ANSI B133.8.

4.2
Average Sound Level Calculation

The background corrected sound level at each measurement location shall be determined by applying the correction factors for background sound levels in accordance with ANSI B133.8 and ISO 6190.

4.3
Building Correction (if applicable)

The environmentally corrected average sound level shall be determined by calculating the building correction, K, in accordance with Section 3.5.5 above.  The building correction, K, shall be subtracted from the average background corrected sound level.

4.4
Instrumentation Tolerance and Measurement Uncertainty Correction

The final sound level shall be determined by applying a correction for instrumentation tolerance and measurement uncertainty to the environmentally corrected average sound level.  The instrumentation tolerance and measurement uncertainty correction shall be equal to the values listed in the following table, as defined in ANSI B133.8 and ISO 6190, and shall be subtracted from the environmentally corrected average sound level:

Instrumentation Tolerance and Measurement Uncertainty, dB re 20 micropascals

Octave Band Center Frequency, Hertz

31.5   63   125    250     500     1000     2000     4000     8000     dB(A)     dB(C)
  5
5      5       4
      3
       3
        3
3
  3
    3
      5

4.5
Final Sound Level

The final sound level, after correction for background sound level, average calculation, building correction, and instrumentation tolerance and measurement uncertainty correction, shall be compared to the project-specific requirements of the Contract to determine compliance.

5.0
REFERENCES
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The emission test procedures to demonstrate compliance of the CT-Unit with the Emissions Guarantee will be prepared by Purchaser and shall be based upon the following methods.

1.0
Purpose

The purpose of this document is to provide guidance in the selection of test methods for emission measurements on gas turbines.  The test methods are based on reference methods established by the United States Environmental Protection Agency (USEPA), found in Appendix A of 40 CFR Part 60.  Supplemental procedures are also outlined in the ASMEs B133.9
 document, which references many of the EPA procedures.  These methods apply to gas turbines operating on all fuels meeting Sellers fuel specification.  Unless otherwise required, all testing will be performed at Base Load conditions and at the exhaust stack.

Due to the limitations of the test equipment, testing will only be performed at ambient temperatures ranging from 20F to 100F.   Modifications/adjustments to the test or sampling procedure may be required when using alternative fuels or new combustion design technology, such as Dry Low NOx (DLN).  Any such modifications will be governed by the Contract and must be approved in writing, by Seller.

2.0
DEFINITIONS

The following definitions are provided.

NOx:

both NO (nitric oxide) and NO2 (nitrogen dioxide)

SO2:

sulfur dioxide

CO:

carbon monoxide

UHC:

unburned hydrocarbons

VOC:

unburned hydrocarbons, excluding the methane and ethane components

NMHC:
non-methane hydrocarbons; essentially the same as VOCs, but excluding the methane component

3.0
SAMPLING

3.1
Estimating Minimum Sample Time

The procedures outlined here are designed to obtain representative samples of gaseous and solid particulate pollutants.

3.1.1
Gaseous Sample Collection

For gaseous pollutants (i.e., NOx, SO2, CO, VOC), a gas sample is extracted continuously from the stack, and then directed to the various analyzers through a sampling manifold.  Sampling time will be established as two times the system response time, plus one minute.  In those cases where stack traversing is required, the total sampling time is determined by the number of sampling points chosen and the sampling period at each point.

3.1.2
Particulate Sample Collection

Particulate samples will be collected according to procedures outlined in USEPA Method 5.  In this procedure, particulate matter is collected isokinetically from the source and the weight of the particulate matter is determined gravimetrically.  As stated in ASME B133.9, testing for particulates on natural gas is not recommended.  However, if sampling on natural gas is required, sample times should be long enough to collect an adequate quantity of gas as mutually agreed upon.

4.0
DETERMINATION OF NITROGEN OXIDES

Nitrogen oxide emissions will be measured by one of the following instrumental methods.

4.1
Test Method

The test method for nitrogen oxides (NOx) determination is 

USEPA Method 20, Determination of Nitrogen Oxides, Sulfur Dioxide, and Diluent Emissions from Stationary Gas Turbines

Method 20 is the required test procedure for measuring Nox from simple cycle turbine installations domestically.  Test requirements will be established prior to emission testing, but modifications may be necessary depending upon site requirements.

4.1.1
USEPA Method 20

EPA method 20 is used to measure Nox emissions at the exhaust stack.  Method 20 is specified for simple cycle applications, although it may also be used in any application.  Method 20 requires an initial O2 traverse to be performed at the lowest load to be tested.  The purpose of the traverse is to determine the eight points of the lowest O2 concentration that will serve as the sampling points.

4.2
Nitrogen Dioxide (NO2) Converter Efficiency Test

An NO2 converter efficiency test will be required.  For this test procedure, it is necessary to evaluate the converter efficiency prior to the test.  As a minimum, calibration gases containing a mixture of NO2 in Nitric Oxide (NO) or NO2 in Nitrogen should be available to evaluate the converter performance.

4.3
Corrections

4.3.1
Oxygen Correction (15% or Ref% O2)

NOx emissions will be corrected to 15% O2 or the required O2 by volume, using the equations found in Appendix A.

4.3.2
Fuel Bound Nitrogen Correction

The fuel bound nitrogen (FBN) correction will be determined in accordance with 40 CFR 60, Subpart GG, Section 60.332 (a)(3).  The nitrogen content of liquid fuels is determined using ASTM Method D-4629, Standard Method for Trace Nitrogen in Liquid Petroleum Hydrocarbons by Syringe/Inlet Oxidative Combustion and Chemiluminescence Detection.  An example is provided in Appendix B.

The correction factor, F (Nox in ppmvd), will be determined using the data in the following table and procedures shown in Appendix B.  The resulting value will be subtracted from the corrected NOx (ppmvd at 15% O2) value determined in Section 4.3.1.

Table 1.  Fuel Bound Nitrogen Correction (from 40 CFR 60.332) 

Fuel Bound Nitrogen

(Percent by weight)
F

(Nox in ppmvd)

N  0.015
0

0.015 < N  0.1
400 (N)

0.1 < N  0.25
40 + 67 (N - 0.1)

N > 0.25
50

where: N is the nitrogen content of the fuel (percent by weight)

4.4
Mass Flow Calculation

The mass flow rate of emissions can be determined from measurement of

a)
exhaust gas concentrations

b)
fuel flow

The preferred method, extracted from USEPA Method 19, using F factors is described in Appendix C.

5.0
DETERMINATION OF OXYGEN

Oxygen will be measured according to procedures outlined in USEPA Method 3A, Determination of Oxygen and Carbon Dioxide Concentrations in Emissions form Stationary Sources (Instrumental Analyzer Procedure).  A gas sample is continuously extracted from the exhaust stack, conditioned (moisture removed), and conveyed to the analyzer where the oxygen concentration is determined.  Oxygen (or Carbon Dioxide) sampling will be conducted simultaneously with other gaseous pollutant measurements.

6.0
DETERMINATION OF CARBON MONOXIDE

Carbon Monoxide (CO) emissions will be determined in accordance with USEPA Method 10, Determination of Carbon monoxide Emissions from Stationary Sources.  Emissions will be measured using a Luft-type Non-Dispersive Infrared (NDIR) analyzer or Gas correlation Filter (GCF) analyzer.  Test results will be based on the average measured CO concentration of three (3) test runs.  Test run duration will be a minimum of 21 minutes and a maximum of one hour.  Correction to 15% O2 (or specified O2), dry basis, will be accomplished using the procedures outlined in Appendix A.

7.0
DETERMINATION OF SULFUR DIOXIDE

The SO2 concentration can be accurately determined from an analysis of the fuel chemical structure.

7.1
Instrumental Methods

EPA Method 6C will be used to determine SO2 concentrations.  This requires an analyzer sensitive to SO2.  This may be an infrared, fluorescence or UV Analyzer, but it must be capable of determining concentrations as low as 5ppm to within 2% accuracy.  Test results will be based on the average measured SO2 concentration of three (3) test runs.  Test run duration will be a minimum of 21 minutes.

7.2
Sulfur Dioxide Calculations

Sulfur Dioxide (SO2) emissions expressed lb/hour and in ppmvd are determined using fuel sulfur (% by weight) and the following equations:

[1]
SO2 (lb/hr) = 2.0 x Fuel Flow X %Sfuel/100

7.2.1
SO2 Emission Rate Calculation for Natural Gas (Part 75)

40 CFR Part 75 allows the use of a default fuel sulfur content for natural gas for calculating the SO2 emission rate.  The expression used is (Equation D-5 in Appendix D of CFR 75):

[2]
SO2(gas) = ER x HI(gas)
Where:
SO2(gas) =
Hourly mass of SO2 emissions from combustion of pipeline natural gas, lb/hr

ER
 =
SO2 emission rate of 0.0006 lb/MMBtu for pipeline natural gas

HI(gas)
 =
Hourly heat input of natural gas, calculated using procedures in Appendix F (40 CFR 75) in MMBtu/hr

7.2.2
SO2 Concentration Determination

The SO2 concentration in ppmvd in the exhaust gas can be determined using the following formula:

[3]     SO2 (ppmvd) =
{[SO2(lb/hr)/ Exhaust Flow (lb/hr)] X [(Mol.Wt.exhaust/ Mol.Wt.SO2)X 1,000,000]}/[1 - (% Moisture  100)]

In equation 3, the total exhaust flow and % moisture are required.  To avoid this requirement the SO2 concentration, in ppmvd, corrected to a specific exhaust O2 level can be determined from analysis of the fuel properties alone.  This is described in detail in Appendix E.

The total exhaust mass flow rate described in Equation 3 can be determined by one of the procedures described in Section 7.3.

7.3
Exhaust Mass Flow Calculation

The exhaust flow rate (in lb/hr) can be estimated by one of the following:


Determination by fuel flow, fuel analysis, and measured exhaust gas oxygen (or carbon dioxide concentration).  The procedure is discussed in Appendix D.


Determination of exhaust gas flow by measurement of exhaust gas velocity and duct area.  Corrections for baffle dimensions shall be made for all simple cycle units.

8.
Determination of Unburned Hydrocarbons (UHC)

8.1
Test Method (Recommended Method)

Unburned Hydrocarbon (UHC) emissions will be determined in accordance with USEPA Method 25A, Determination of Total Gaseous Organic Concentrations Using A Flame Ionization Analyzer.

Unburned hydrocarbon (UHC) concentrations, reported as CH4 equivalent, are measured by an analyzer equipped with a flame ionization detector (FID).  A gas sample is continuously extracted from the stack and delivered to the FID through a heated sampling system to prevent condensation.  Condensation, if allowed to occur, may result in hydrocarbon removal prior to instrument detection.

For dry-basis analysis, a correction will be made using USEPA Method 4, Determination of Moisture Content in Stack Gases.  Test results will be based on the average measured UHC concentration of three (3) test runs.  Test run duration will be a minimum of 30 minutes, and a maximum of one hour.

8.2
Gas Chromatography Method

Unburned hydrocarbon emissions can also be determined using a gas chromatograph (GC) equipped with a flame ionization detector according to procedures outlined in USEPA Method 18.  Emissions are normally identified as methane, ethane, propane, and butane, with some possibility of higher hydrocarbons.  Total hydrocarbon emissions will be the sum of all species.  A minimum of three samples will be analyzed during each test run.

9.0
Determination of Volatile Organic Compounds (VOCS)

VOCs (Volatile Organic Compounds) are considered any organic compounds heavier than ethane (e.g. propane, butane, etc.)
.  Both UHCs and VOCs are determined using similar techniques, the Flame Ionization Detector (FID) method and/or GC.  VOCs are a subset of the total unburned hydrocarbon concentration (UHC) as determined in Section 8.0.

9.1
VOCs Test Method

Where quantifiable levels of Volatile Organic Compounds (VOC) are present, their concentrations will be determined in accordance with USEPA Method 18, Measurement of Gaseous Organic Compound Emissions by Gas Chromatography, and will be performed in conjunction with the test procedures described in Section 8.1 for determining unburned hydrocarbon (UHC) emissions.  All VOC emissions will be reported on an as methane basis.

A portion of the gas sample from the unburned hydrocarbon analyzer is directed to a gas chromatograph (GC) equipped with an FID through a heated sample line.  VOCs are then reported as the difference between the total unburned hydrocarbon as CH4 (determined by the UHC analyzer) and the CH4 concentration determined by the GC.  Test results will be based on the average measured VOC concentration of three (3) test runs.  A minimum of three samples will be analyzed during each test run.

9.2
VOCs Alternative Test Method

VOCs are readily scavenged on high surface area adsorbents.  An alternative approach to the GC method outlined in Section 9.1 is to use an adsorbent trap in line with the DID described earlier in Section 8.1 (the determination of UHCs).  An adsorbent material such as high surface area charcoal or Tenax will easily retain the heavier hydrocarbons, allowing only methane to pass.  Bypassing sample gases around the adsorbent material will allow the FID to report the total hydrocarbon signature.  In this manner, the VOCs can be determined by difference.

10.0
Determination of Particulates

Particulate emissions include material collected on the filter/probe (referred to as front half) and material collected in the impingers (referred to as back half, or condensible matter).

Total Suspended Particulate (TSP) emissions include PM10 emissions (Particulate Matter < 10 microns, based on the aerodynamic particle diameter).  The assumption is made that all TSP is equivalent to PM10.  Testing specifically for PM10 is not required.  PM10 test methods (USEPA 201A/202) are not recommended for any turbine, and cannot be used on simple cycle installations because of the high exhaust temperatures.  Testing for particulate matter on natural gas fuel is not recommended because the very low emissions are below accurate measurement detection limits.

10.1
Test Method Including Sulfuric Acid Mist

Total Suspended Particulate (TSP) emissions, including sulfuric acid (H2SO4) mist, will be determined in accordance with USEPA Method 5, Determination of Particulate Emissions from Stationary Sources.  In this procedure, a gas sample is collected isokinetically from the source and deposited on a glass fiber filter maintained at approximately 250F.  The particulate mass is then determined gravimetrically after removal of any uncombined water.  Test results will be based on the average of three (3) test runs.  Test run durations should be extended to collect 100 dscf for oil operation.  In the case of natural gas, a minimum of 200 dscf gas should be sampled.

10.2
Sampling Requirements

The sampling train used by either method will consist of a glass-lined probe and will meet the requirements of USEPA Method 5.  The total particulates collected will be based on the front half of the probe wash and filter catch only.  Back half condensibles are not included in the total particulate catch.

10.2.1
Measurement of Background (Ambient) Particulates

Emissions exclude ambient inlet contributions.  Therefore, when it is required to conduct emission testing on natural gas, it is recommended to conduct tests of the background, or ambient air at the filter inlet.  The total exhaust particulate shall be reported as the net difference between the two measurements.

10.2.2
Sampling Requirements with Condensibles

When it is necessary to collect condensible particulates, the following steps should be carried out:


silicone grease connections are not permitted in the impingers, with the exception of the last connector on the silica gel drier


a nitrogen purge (1 hour) of the impingers should be carried out at the conclusion of the test (use filters in the purge line to assure ultra-pure quality inert purge)


all solvents/rinses should be stored in bottles free of plasticizers (teflon, glass, etc. are preferred)


Use of HPLC grade solvents


Condensibles should be analyzed for presence of nitrates and sulfates.  Particulates will be reported on a sulfate free basis.

10.3
Comments of Sampling Methodology

Particulate sampling may be conducted according to procedures defined in ASMEs B133.9 document.  These procedures are essentially those identified in USEPAs Method 5 particulate sampling techniques.  Modifications to the test methods include


adjust filter temperature to a level appropriate to include or exclude H2SO4 collection


quartz lined probe for systems where the exhaust temperature is greater than 500F, or if an SCR is in operation, in the gas flow path to be measured

10.4
Mass Flow Calculation

Particulate mass flow will be determined by methods outlined in Appendix G.

11.0
Determination of Opacity

Opacity will be determined in accordance with USEPA Method 9, Determination of the Opacity of Emissions from Stationary Sources, by a certified observer.  The test duration will be one hour.

12.0
Reserved

13.0
Reserved

14.0
Site Requirements

Seller will coordinate with the site personnel to assure that the site support is available and that the unit is ready to test.  Seller will also coordinate the test activities between site personnel and the emission test contractor.

14.1
Site Support

In order to complete this test program, the emissions testing contractor will require the following items:


safe access to test positions


electrical power 110V and 30 amp service at the test locations


test ports cleaned and hand-tightened prior to arrival of test crew


any scaffolding required to perform the tests


sufficient lighting at the test locations


safety belts (if needed)


hoist equipment (if needed)


communication between the test location and the control room


washroom facilities for use by members of the test crew


Sheltered location for set-up of instruments within 150 feet of sample extraction point.  Area must be temperature stable within 60 to 90F.

14.2
Fuel Sample Analysis

Prior to the start of testing, Seller will sample and analyze the fuel, representative of that which will be used to operate the unit.  Appendix G and Appendix H contain suggested test parameters and appropriate methods for analyzing the fuel samples.

14.3
Operating Parameters

The gas turbine operator shall generate a log of one minute data, for each of the emission test runs, of the following CT-Unit parameters:


Megawatts


Fuel Flow


Inlet Temperature


Exhaust Temperature


IGV Demand


Combustor Shell Pressure, P2C


Combustor Shell Temperature, T2C

The data will be used to characterize operating status during emissions testing.

15.0
References

1.
Title 40 CFR Part 60, Standards of Performance For New Stationary Sources, Appendix A, Test Methods.

2.
Title 40 CFR Part 60, Standards of Performance For New Stationary Sources, Subpart GG, Standards or Performance For Stationary Gas Turbines.

3.
21T0306, Seller Gaseous Fuel Specification.


4.
ASTM Method 4629, Standard Method for Trace Nitrogen in Liquid Petroleum Hydrocarbons by Syringe/Inlet Oxidative Combustion and Chemiluminescence Detection.

5.
ASME B133.9, Measurement of Exhaust Emissions from Stationary Gas Turbine Engines.  Published by the ASME, 345 47th Street, New York, NY 10017.


Appendix A.  Oxygen Correction (15% or Ref% O2)


(Ref USEPA Method 20)

Any compound or exhaust gas species can be corrected to 15% oxygen using the following equation (extracted from USEPA Method 20, Equation 20-4).

[8]

Xx (ppmvd @ 15% O2) = Xxobs x    [(20.9 - 15.0) / (20.9 - % 02)]  
where:
Xxobs = Measured value of species, i.e. NOx, CO, etc. (ppmvd)

% O2 = Measured O2 value (% volume on a dry basis)

As an alternative, species Xx can be corrected to any other reference exhaust oxygen concentration.

[9]

Xx (ppmvd @ Ref% O2) = Xxobs x     [ (20.9 - Ref O2) / (20.9 - % O2)] 
where:
Ref O2 is the reference oxygen level that the measured data is being corrected to on a percent volume, dry basis.


Appendix B.  Sample Calculation of Nitrogen Oxide Emissions

Example

This example is provided to illustrate the proper use of the equations necessary for calculating the corrected Nitrogen Oxides (NOx) emissions for a hypothetical test run.

Operating Parameters & Test Data

Load





=
100%

Fuel Type




=
OIL

Measured NOx




=
48 ppmvd

Measured O2 value



=
14.5 % volume on a dry basis

Combustor Shell Pressure


=
208 psia

Combustor Shell Reference Pressure

=
212 psia

Dry-Bulb Temperature



=
90 F

Wet-Bulb Temperature


=
73 F

Barometric Pressure



=
14.696 psia

Humidity




=
0.01351 lbs of H2O/lb of dry air

Ambient Temperature



=
305 K

Fuel Bound Nitrogen (fuel analysis)

=
0.018 % by weight

Oxygen Correction

Using equation 9 from Appendix A, any measured species can be corrected to 15% O2 (dry basis) in the following manner (in this case NOx is used as an example):

[10]
NOxcorrected (ppmvd @ 15% O2) = NOx x [(20.9 - 15.0)] / (20.9 - % O2dry basis)]

[11]
NOxcorrected (ppmvd @ 15% O2) = 48 x [(20.9 - 15.0) / (20.9 - 14.5)] = 44.3 ppmvd

Fuel Bound Nitrogen Correction, F

Using the fuel bound nitrogen value determined by ASTM Method D-4629 and the corresponding equation from the table in Section 4.3.2, the fuel bound nitrogen correction factor, F, is calculated as follows:

[12]
F (NOx ppmvd) = 400 x % Nitrogen = 400 x 0.018 = 7.2 ppmvd

Nitrogen Oxides Emissions

To determine the nitrogen oxides generated by the combustion process, the fuel bound nitrogen correction factor, F, is subtracted from the corrected NOx (ppmvd at 15% O2) value, as follows:

[13]
NOx (ppmvd @ 15% O2) = NOx  - F = 44.3 - 7.2 = 37.1 ppmvd


Appendix C.  Calculation of F factors and Mass Emission Rates

Mass emission rates for various pollutants (lb/million Btu and lb/hour) are calculated using the following equations:

[14]

Emissions(lb/MMBtu) =[Emissions (ppmvd) x Fd x Kemission x 20.9]/(20.9 - %O2 dry basis)

[15]

Emissions (lb/hr) = Emissions (lb/MMBtu) x Heat Input HHV (MMBtu/hr)

where:

Emissions

= Pollutant Emissions (NOx, CO, SO2, VOC)

Fd

= Fuel Factor (from Table 1)

Kemission

= Conversion Factor (from Table 2)

O2 dry basis
= Measure O2 (% volume on a dry basis)

Table 1 (from EPA Method 19)
Fuel Factors, Dry Basis

Fuel Type
Fd (dscf/MMBtu HHV)

Oil
9,190

Gas
8,710

Table 2
Conversion Factors

Pollutant
Kemission (lb/scf-ppm)

NOx
1.194E-07

CO
7.267E-08

SO2
1.661E-07

VOC
4.155E-08

Calculation of Fd Factor from Fuel Analysis
If the emission factor is based on oxygen measurements:

[16]
FO2,dry =
K x {[(3.64 x %H) + (1.53 x %C) + (0.57 x %S) + (0.14 + %N) - (0.46 x %O)]/HHV (Btu/lb)} scf/lb

K = 106 Btu/MMBtu (conversion factor)

If the emission factor is based on carbon dioxide measurements:

[17]
FCO2,dry = 
K x {[(0.321 x %C)]/ (HHV (Btu/lb)} scf/lb

EXAMPLE
This example is provided to illustrate the proper use of the equations necessary for calculating lb/MMBtu for a hypothetical test run.

Typical Operating Parameters & Test Data
Load
=
100
%

Fuel Type
=
OIL


Heat Input
=
1500
MMBtu/hr

Measured NOx value
=
48
ppmvd

Measured O2 value
=
14.5
% volume on a dry basis

Combustor Shell Pressure
=
208
psia

Combustor Shell Reference Pressure
=
212
psia

Dry-Bulb Temperature
=
90
F

Wet-Bulb Temperature
=
73
F

Barometric Pressure
=
14.696
psia

Humidity
=
0.01351
lbs of H2O/lb of dry air

Ambient Temperature
=
305
K

Fuel Bound Nitrogen (fuel analysis)
=
0.018
% by weight

Using the above equation and Fd factor from Method 19 for oil, the lb/MMBtu for NOx is calculated as follows.

E = 48 x 9190 x 1.194 x 107 x [20.9 /( 20.9-14.5)] = 0.172 lb/MMBtu

Calculation of Mass Flow Rate
Mass flow data can be calculated by multiplying the emissions in lb/MMBtu (HHV) by the fuel addition rate in MMBtu/hr as in the equation below.  Alternatively, the mass flow rate can be determined by measurement of exhaust concentrations, molecular weight, and stack gas velocity.

Massflow = 0.172 x 1500 = 258 lb/hr

Appendix D.  Calculation of Exhaust Gas Mass Flow Rate

The exhaust flow from a gas turbine can be determined by measuring the combustion gas composition and the fuel flow.  This procedure is the recommended method described in ASME B133.9, page 27.  The general principles involved are described below.

First, the combustion stoichiometry must be determined.  This requires the following:

1)
Exhaust gas oxygen and/or carbon dioxide concentration measurement

2)
Fuel gas analysis.  Specifically, determine the fuel constituents (Carbon, Hydrogen, Oxygen, Nitrogen, and Sulfur)

3)
Measurement of ambient conditions

4)
Measurement of fuel flow rate

5)
Measurement of flows of any other injected fluids (water, steam are examples)

Items 1, 2 and 3 are used to calculate the overall Fuel/Air (or the inverse, Air/Fuel) ratio
.  Using the measured data from 4 and 5, the exhaust flow can be determined as follows:

Step 1)
Fuel/Air ratio is calculated from Items 1,2 and 3.

Step 2)
The total exhaust flow is described by the following expression.

[18]




me = mair + mfuel + mwater
Rearranging that expression in terms of the Fuel/Air ratio and Water (or steam)/Fuel ratio (if a diluent is used), produces the following:

[19]



me =   ( 1/ mfuel   x [ 1 + (  Air / Fuel) + (Water / Fuel)]

Air/Fuel ratio is determined via exhaust gas analysis.  Water/Fuel is determined by monitoring the fuel and water flow rates.  From this expression, the total exhaust mass flow rate is calculated.

Note: The molecular weight of the turbine exhaust gas is approximately 28.5 for most cases.  This value can be used in any further calculations.


Appendix E.  SO2 Emissions Calculation from Fuel Analysis

The concentration of SO2 in the exhaust gases can be rigorously calculated by an analysis of the fuel.  There is no requirement for any other combustion or operating information.  Determining the mass flow requires knowledge of the fuel mass flow rate.  The following procedure is to be used to determine the SO2 emission (in ppmvd, corrected to a specific reference O2 level).

[20]

Fuel = C1.00HaObNcSd
[21]

n = [Ref O2 x (b/2 - a/4 + c/2) - b/2 + a/4 + 1 + d] / (0.20948 - Ref O2) 

[22]

n = n - a/4 + b/2 + c/2 + d

[23]

SO2 in exhaust at Ref O2 = d/n x 106 (value in ppmvd)

This is an idealized approach, where all fuel sulfur is assumed to convert to SO2 .  No conversion to other species, such as SO3 or H2SO4 is assumed.  However, in any gas turbine, very little fuel sulfur converts into SO3.

Description of each of the above steps:

Equation 20 is the synthetic fuel structure.  All components have been normalized to carbon in the fuel.  It is meaningless for fuels without carbon, such as hydrogen or ammonia.  To see how the synthetic structure is calculated, see Appendix F.

Equation 21 is the total number of moles of air per mole of fuel.  The reference O2 is the volume fraction of oxygen in the exhaust.  The oxygen value is entered as a volume fraction.

Equation 22 is the total number of exhaust moles, per mole of fuel, at the indicated exhaust oxygen concentration on a dry basis.  Complete combustion has been assumed.  No CO, VOC, UHC, or NOx formation is assumed.

Equation 23 is the calculated SO2 concentration, at the indicated fuel sulfur content.  This is at the reference O2 entered in the expression, on a dry basis only.

a, b, c, and d are the moles of hydrogen, oxygen, nitrogen, and sulfur in each mole of fuel.  See Appendix F for a more detailed analysis.

 
Appendix F. Calculation of Fuel Synthetic Structure

The fuel synthetic structure used in Appendix E is determined by an elemental analysis of the fuel.  A liquid fuel is used in the following example.

Species
Chemical

Analysis, weight

%
Atomic Weight
Weight%/Atomic

Weight
Synthetic Structure



Carbon
85
12.0115
7.07655
1.000

Hydrogen
13.5
1.00797
13.393
1.89260

Oxygen

15.9994
0.0
0.0

Nitrogen
0.500
14.0067
0.03569
0.00504

Sulfur
1
32.064
0.03118
0.004406

Total
100.00




Example:

Carbon  Divide weight % value by the molecular weight.  This yields the atomic %.  Dividing all constituents by the value for carbon produces the synthetic weight, normalized to carbon.

The values reported in the last column are the constants used in the combustion calculations shown in Appendix E.  A similar approach can be used for gaseous fuels, however, a total elemental analysis must be determined from analysis of the individual components that comprise a gas.
Appendix G. Calculation of Particulate Mass Flow Rate

This approach is recommended because of the difficulties associated with obtaining an accurate total exhaust flow rate in a large exhaust duct.  First, particulate samples are collected according to the appropriate test procedure (e.g. Method 5, Method 5B, etc.).  From the sample weight and gas volume, a particulate loading, mass per unit volume (grains/dscf) is determined.  The expansion factor F d (taken from Table 1 in Appendix C) is used to calculate the particulates on a per unit energy basis (lb/MMBtu, HHV basis).  Finally, from the measured fuel flow (MMBtu/hr basis), a mass emission rate of particulates is determined.

Example

Total particulate loading is determined as 0.25 grains/dscf at 15% 02, using fuel oil (F factor = 9,190 dscf/MMBtu)

[24]
0.25 grains/dscf x 9,190 dscf/MMBtu x [20.9  (20.9 - 15)] x (1 lb 7000 grains) = 1.15 lb/MMBtu

During the test, the reported fuel consumption for the Gas turbine is 550 MMBtu/hr.  The next expression reports the total mass emission rate based on the measured fuel flow and particulate loading.

[25]


1.15 lb/MMBtu x 550 MMBtu/hr = 632.5 lb/hr





Appendix H. Recommended Analyses for Gaseous Fuels

Chemical Analysis






Test Method

Component:





ASTM D1945 or D2163

Hydrogen 


H2


Helium



He


Nitrogen


N2


Carbon Dioxide

CO2


Methane


CH4


Ethane



C2H6


Propane


C3H8


Butanes and heavier

  
   Hydrocarbons

Carbon Monoxide

CO


Total Sulfur





ASTM D1072

Other






Molecular Weight


    

Water Vapor


H2O


ASTM D1142

Chemical Properties
Heating Value:






ASTM D240

Gross Heating Value,

  
  Btu/scf, Btu/lb

Lower Heating Value,

 
  Btu/scf

Contaminants
Hydrogen Sulfide


H2S

Ammonia



NH3
Carbon Sulfide



COS

Physical Properties
Specific Gravity

Dew Point, F

Appendix I. USEPA Test Method Summary

Method 1 - Ample and velocity traverses for stationary sources
Method 6C - Determination of sulfur dioxide emissions from stationary sources (Instrumental Analyzer Procedure)

Method 1A - Sample and velocity traverses for stationary sources with small stacks or ducts
Method 7 - Determination of nitrogen oxide emissions from stationary sources 

Method 2 - Determination of stack gas velocity and volumetric flow rate (Type S pitot tube)
Method 7A - Determination of nitrogen oxide emissions from stationary sources (Ion chromatographic method)

Method 2A - Direct measurement of gas volume through pipes and small ducts
Method 7C - Determination of nitrogen oxide emissions from stationary sources - Alkaline - permanganate/colorimetric method (lower detection limit is 7 ppm NOx)

Method 2C - Determination of stack gas velocity and volumetric flow rte in small stacks or ducts (standard pitot tube)
Method 7D - Determination of nitrogen oxide emissions from stationary sources  - Alkaline - permanganate/colorimetric method (lower detection limit is 7 ppm NOx)

Method 2D - Measurement of gas volumetric flow rates in small pipes and ducts
Method 7E - Determination of nitrogen oxides emissions from stationary sources (Instrumental Analyzer Procedure)

Method 3 - Gas analysis for carbon dioxide, oxygen, excess air, and dry molecular weight
Method 8 - Determination of sulfuric acid mist and sulfur dioxide emissions from stationary sources (lower detection limit is 0.4 ppm SO2 and 0.01 ppm SO3)

Method 3A - Determination of oxygen and carbon dioxide concentrations in emissions form stationary sources (Instrumental Analyzer Procedure)
Method 9 - Visual determination of the opacity of emissions from stationary sources

Method 4 - Determination of moisture content in stack gases
Method 10 - Determination of carbon monoxide emissions from stationary sources

Method 5 - Determination of particulate emissions from stationary sources
Method 10B - Determination of carbon monoxide emissions from stationary sources

Method 5B - Determination of nonsulfuric acid particulate matter form stationary sources
Method 17 - Determination of particulate emissions from stationary sources (in stack filtration method)

Method 5D - Determination of particulate emissions for positive pressure fabric filters
Method 18 - Measurement of gaseous organic compound emissions by gas chromatography

Method 5F - Determination of nonsulfate particulate matter from stationary sources
Method 19 - Determination of sulfur dioxide removal efficiency and particulate, sulfur dioxide and nitrogen oxides emission rates

Method 6 - Determination of sulfur dioxide emissions from stationary sources (lower detection limit is 1 ppm SO2)
Method 20 - Determination of nitrogen oxides, sulfur dioxide, and diluent emissions from stationary gas turbines

Method 6A - Determination of sulfur dioxide, moisture, and carbon dioxide emissions from fossil fuel combustion sources
Method 22 - Visual determination of fugitive emissions from material sources and smoke emissions from flares

Method 6B - Determination of sulfur dioxide and carbon dioxide daily average emissions from fossil fuel combustion sources
Method 25A - Determination of total gaseous organic concentration using a flame ionization analyzer

Commonly used methods for power plant emission testing are shown in bold.

EXHIBIT G-1  PERFORMANCE TEST CERTIFICATEtc \l1 "EXHIBIT G-1  PERFORMANCE TEST CERTIFICATE
PERFORMANCE TEST CERTIFICATE
The undersigned duly authorized representative of (Name of Purchaser's Company), under the provisions of the Purchase Contract between Enron Equipment Procurement Company and [-----------], dated (_______) the "Agreement" hereby certifies that:

1.
Performance Tests have been conducted pertaining to Electrical Output, and Heat Rate of the gas turbine generator unit referred to in the Agreement (a "Unit") as set forth therein.

2.
During the most recent Performance Test, the Unit tested produced [-------] kW as the Adjusted Electrical Output for the Unit when consuming [---] for fuel.

3.
During the most recent Performance Test, the Unit tested produced [-------] BTU/kWh as the Adjusted Heat Rate for the Unit.

4.
During the most recent Sound Level Test, the Unit tested produced a Near Field Sound Level of [----] d(B)A.

5.
During the most recent Performance Test, or Emissions Test the Unit produced the emissions as set forth in the attached table.

6.
Capitalized terms used herein and not defined herein shall have the respective meanings assigned to them in the Agreement.

IN WITNESS WHEREOF,  has executed and delivered this Certificate as of the       day of         , 200  .

By:                                 
Title:                              
From and on Behalf of 

[Name of Purchaser's Company]

EXHIBIT G-2  PERFORMANCE TEST COMPLETION CERTIFICATEtc \l1 "EXHIBIT G-2  PERFORMANCE TEST COMPLETION CERTIFICATE
PERFORMANCE TEST COMPLETION CERTIFICATE
The undersigned duly authorized representative of (Name of Purchaser's Company), under the provisions of the Agreement hereby certifies that:

1.  Performance Tests pertaining to Electrical Output and Heat Rate on the gas turbine generator unit referred to in the Agreement (a "Unit") have been conducted.  

[Following is a typical paragraph setting forth the guarantee and the results. Similar paragraphs will be set out in the certificate for each guarantee]

2.  As set forth in the Agreement, Seller guaranteed that the Adjusted Electrical Output of the Unit will be at least [-----] kW when consuming [---] for fuel, and that in any event Seller guaranteed that the Unit shall produce no less than a total of [------] kW Adjusted Electrical Output when the Electrical Output is measured and adjusted in accordance with the Test Procedures and the Agreement.

The results of the Performance Tests show that the Unit produced an Adjusted Electrical Output of     .


[USE EITHER A OR B BELOW AS APPROPRIATE]
A.  The Adjusted Electrical Output above is greater than or equal to the Electrical Output Guarantee and therefore, Seller is not liable for Performance Liquidated Damages associated with Electrical Output.

B.  The Adjusted Electrical Output above is less than the Electrical Output Guarantee of [               ], but greater than the Specific Performance Electrical Output Guarantee of [            ]; therefore, the undersigned has determined that the amount of Electrical Output Liquidated Damages to be assessed against the Seller for failure to meet Electrical Output Guarantee is U.S. $                         .    

EXHIBIT H  TRAINING PROGRAMtc \l1 "EXHIBIT H  TRAINING PROGRAM
(Not Included in the Scope of Supply)

Site Training
Preventative maintenance for the plant operator is injected during the CT Familiarization and CT Operations training as appropriate.

CT Familiarization


 $[---------] plus Instructor Material, Expenses, Travel*

CT Operations



 $[---------] plus Instructor Material, Expenses, Travel*

Instructor Materials, Expenses, Travel  $[---------]

Total




 $[---------]

*Instructor materials, expenses and travel will be incurred each time for Purchasers election of the familiarization and operations training courses individually, or only one time for Purchasers election of both training courses together.

Orlando Training
WEStation Control Room Simulator Training
$[--------]

Preparation




$[--------]

Materials




$[--------]

Total





$[--------]

Pittsburgh WDPF Maintenance Training
WSM





$[--------]

WHM





$[--------]

WHL





$[--------]

Total





$[--------]

Total Price for All Training Courses


$[--------]

Course Descriptions are attached.

Assumptions:

On-site training is based on ten (10) students.

Orlando simulator training is based on ten (10) operators.

Site training classroom and aids supplied by Purchaser.

WEStation technician training based on two (2) students.

WEStation technician training based on attending schedules classes.

Classroom instruction and training material is in English.

Student expenses and travel is not included.

Video taping of presentations is prohibited.


SIEMENS WESTINGHOUSE ECONOPAC TRAINING PROGRAM

Introduction


The SIEMENS Westinghouse ECONOPAC Training Program is designed to provide a basic understanding of the equipment and its associated auxiliary systems.  The training will support the installation, startup and operations of commercial power projects.  The training integrates a combination of classroom instruction, associated system walkdowns, and an (Optional) computer-based control system simulator.  Classroom instruction, while preferred at the customer site, may be accomplished at SIEMENS Westinghouse training facilities.  Plant walkdowns can occur only at the customer site.  Simulator training is available only at SIEMENS Westinghouse GSD Orlando Training Facility.

Training Program Goal:
Operations and maintenance technicians perform functions vital to the safe and efficient operation of a power plant.  In order to fulfill their job responsibilities, they require an understanding of the SIEMENS Westinghouse gas turbine-generator system and its interrelationship with the associated systems of their plant.  The goal of the ECONOPAC training program is to provide this understanding, customized to each customers specific site.  All training programs are limited to the SIEMENS Westinghouse scope of supply.

Training Program:

The training program covers the Econopac systems in the basic format of:

Function, Design Basis, Description, Operation, and Maintenance Considerations.

Two (2) Week - Domestic

Three (3) Week - International


(Optional)

Econopac Systems and


Basic Power Plant

Operations Training with


Control Room

Maintenance Considerations


Simulator

ECONOPAC Training Programs


SIEMENS WESTINGHOUSE ECONOPAC TRAINING PROGRAM

Objective:


The SIEMENS Westinghouse Econopac Training Program is designed to:

(1)
Introduce power plant personnel to the function, design basis and location of the component parts of the gas turbine and its associated systems.

(2)
Focus on equipment operations to include; Startup, Normal Operation and Shutdown.

(3)
Introduce power plant personnel to known maintenance considerations regarding the gas turbine and its associated systems.

Upon completion of this program, the student is prepared to effectively participate along side the SIEMENS Westinghouse Startup and Commissioning engineers, thereby gaining valuable hand-on experience with the installed equipment during the startup and commissioning of the power plant.

Who should attend:

This course is recommended for anyone who will work on or around the gas turbine and its associated equipment.

A working knowledge of mechanical/electrical principles and the ability to interpret technical documents and drawings will be helpful, but not required.

Method of Instruction:

Classroom lecture, guided discussion and system walkdowns (only if conducted on site) when practical.  Some out of class study may be assigned.

All required instructional materials are provided to each student.

Location:


The course is conducted at the customers site or the SIEMENS Westinghouse GSD Orlando Training Facility.

Course Content:

The following topics are representative of those covered in the course.  Actual course content will be customized to the specific plant configuration.


Introduction

Power Plant Overview

Definitions & Nomenclature

Safety Precautions


Gas Turbine (Applicable model)

Basic Gas Turbine Description


Associated Systems (As applicable)

Fire Protection

Electrical Distribution

Heating, Ventilation & Air Conditioning

Lubricating Oil

Control (Hydraulic) Oil

Fuel (Fuel Gas and/or Fuel Oil)

Combustor (Conventional, DLN, ULN)

Emission Control (Steam Injection and/or Water Injection)

Power Augmentation

Compressor Water Wash

Turbine Water Wash

Starting Package

Inlet Air Filtration

Evaporative Cooler/Wet Compression System

Instrument Air

Turbine Air

Generator & Exciter

Generator Cooling (Air to Air, Total Enclosed Water Cooled, H2
Hydrogen Cooled Generator Support (H2/CO2Gas, H2 Seal Oil)

DCS Control


Integrated System Operations

Process Control Drawings & Control Logic Diagrams

Prestart Checks/Ready to Start Permissives

Normal Startup & Shutdown

Load Changing Procedures

Operational Checks/Parameters/Limits

Abnormal Conditions

Combustion System Operation & Control

Temperature Monitoring & Control

System Functional Operation & Control


Maintenance Considerations

Service Bulletins (Introduction)

Warranty Policies/Typically Requested Information

Special Activities:

Classroom instruction is supplemented by plant system walkdowns if the course is conducted at the customers plant site.


BASIC POWER PLANT CONTROL ROOM SIMULATOR (optional)

Objective:


The Basic Power plant Control Room Simulator course is designed to give control room operators intensive and repeated hands-on practice in normal plant startup, operation, and shutdown procedures.  Using a state-of-the-art power plant control simulator, experience is gained in recognizing and interpreting the interactions between the various plant units.  Upon completion of this training, personnel are prepared to effectively participate along side the SIEMENS Westinghouse Startup and Commissioning engineers or attend the advance simulator training (optional training program), dealing with power plant malfunctions and emergencies.

Who should attend:

This course is recommended for plant operating personnel as a means of safely and efficiently gaining WDPF control system experience in either simple cycle or combined cycle plant startup, operation, and shutdown.

Method of Instruction:

Simulator laboratory.

All required instructional materials are provided to each student.

Location:


The course is conducted at the SIEMENS Westinghouse GSD Orlando training facility.

Duration:


5 days - Simple or Combined Cycle Plant

Course Content:

The following topics are covered in the course.


Control Room Operator Station

Keyboard/Soft Control Panels

(Custom and Standard Functions)

Poke Fields

Trending, (Live and Historical)

Review/Point Search Options

Point Information

Control Tuning


Power Plant Control Operations

Simulated Power Plant Configuration

Prestart Conditions & Selections

Cold Plant Starting & Loading

Load Monitoring & Changing

Plant Shutdown from Full Power

Alarms & Responses

Special Activities:

Laboratory practice on the simulator driven WDPF Operator Stations will be supplemented by classroom instruction as required.


8.5 WEStation Software Maintenance

Course Code:

WSM-8.5

Duration:

Two Weeks

Prerequisites:

A basic background in modulating and in logic control and in digital computer techniques.  Prior completion of the WEStation Operator course (WOP) is suggested.

Description:

This course is designed for the technician responsible for the software maintenance and modification of a WDPF WEStation system.

This course emphasizes the functions required by most instrument or computer technicians to isolate software problems and make system changes.

This course will describe the general use and functions of the various drops in the WDPF system.  Emphasis will be placed on the Software Server and Software Development Station (also referred to as the Engineer Work Station (EWS) for the modification of process diagrams, DPU data-base, analog and digital control.  The student will edit programs necessary to implement and control a simulated or actual process.  Course elements include:

A.
WEStation Overview

-
WESTNET II+ Data Highway Operation

-
Ethernet Information Highway Functions

-
WEStation Drop Architecture

-
Keyboard/Mouse/Trackball Functions

B.
Operator Interaction

-
Alarm Acknowledgment

-
Point Information

-
Process Trending

-
Group Trending

-
Icon usage for Process Displays

-
Process Reviews

-
Display Paging and Zoom Features

C.
Program Development and Modification

-
Open Window Text Editor

-
Software Server/Software Development Station Functions

-
File Management

-
WEStation Administration Tool (Admin Tool)

-
Source Code Control System (SCCS)

D.
Custom Graphics Editing

-
Westinghouse (GB) Graphics Builder

-
Shape Building

-
Downloading Principles

E.
Distributed Processing Unit (DPU)

-
Overview and Architecture

-
Configuration and Programming

-
Database Creation

-
WDPF Editors

-
Modulating Control Algorithms (Graphic)

-
System Point Directory Management

-
Logic Control (Ladders and Special Functions)

-
Sensor Conversion Coefficients

8.5 WSM Objectives:

Upon successful completion of this course, the student will be able to:

1.
Use the WEStation Operator Station programs to monitor and/or control a process

2.
Navigate the file structure, signout and edit test files

3.
Modify process graphics

4.
Save and load DPU memory

5.
Maintain the System Point directory

6.
Modify control schemes

7.
Modify and maintain the project files for the system

8.
Download configured software to applicable drops


8.5 WEStation Hardware Maintenance

Course Code:

WHM-8.5

Duration:

Two Weeks

Prerequisites:

Electrical engineer, Electronics Technician or competent individual with an electronics background.  Student must have completed either the WEStation Software Maintenance (WSM) or WEStation Software User (WSU) course.

Description:

This course will describe the theory and operation of the WEStation drop elements and how they interact to perform primary drop functions.  Students will learn a logical approach to diagnosing and isolating faults to the card level, and will be required to troubleshoot actual hardware and software problems.  Instruction on standard peripherals will include hands-on labs covering their cleaning, adjusting and testing.  Course is based on using 8.5 level software.

Course elements include:

A.
System Architecture

-
System Loading Procedures

B.
Westnet Data Highway

-
Theory of Operation

-
Protocol

-
Data Highway Controller

C.
Drop Elements

-
Functional Processor

-
Mass Memory

-
Process I/O Interfaces

D.
Ethernet Information Highway

-
Highway Controller

-
Tap Box Interface

E.
Process I/O

-
Digital I/O Cards

-
Analog I/O Cards

F.
Peripheral Devises/Peripheral Controllers

-
SCSI Interface

-
CRT

-
Genicom 1040 Printer

G.
Troubleshooting

-
Hardware Problem Solving

-
Software Problem Solving

Objectives:

Upon successful completion of this course, the student will be able to:

1.
Explain the operation of the Data Highway Controller

2.
Isolate card failures and configure a replacement card

3.
Make all necessary measurements and adjustments to the standard peripheral devices

4.
Perform required preventive maintenance

5.
Explain the operation of the Information Highway

6.
Distinguish between hardware and software problems

7.
Troubleshoot a WEStation system using a logical approach

8.
Load and configure the system


8.5 WEStation Historian and Log Server

Course Code:

WHL-8.5

Duration:

One Week

Prerequisites:

Prior completion of WEStation Software User course (WSU) or WEStation Software Maintenance course (WSM).  A knowledge of Applix, UNIX, and Open Windows is strongly recommended.

Description:

This course is intended for students who will be required to setup and maintain the WEStation Historian and Log Server drops.  Course elements include:

A.
WDPF WEStation Overview and Description

B.
Ethernet and Westnet II+ Highway Operation

C.
Peripheral Devices

D.
Historian and Logger Configuration Files

E.
Historian Database Compiler

F.
Logger Report Builder

Objectives:

Upon successful completion the student will be able to:

1.
Create historical trends

2.
Define main and long term history

3.
Define event history

4.
Define point attributes history

5.
Define alarm message history

6.
Define operator event message history

7.
Define ASCII message history

8.
Define sequence of events history

9.
Build a report using the Log Server

10.
Configure the Log Server

11.
Configure the Base Alarm System


EXHIBIT H-1  TECHNICAL FIELD ASSISTANCE PROPOSALtc \l1 "EXHIBIT H-1  TECHNICAL FIELD ASSISTANCE PROPOSAL
Scope of Work

Technical Field Assistance (TFA) involves the supply of on-site technical guidance for installation and startup standards of Siemens Westinghouse Equipment.  TFA personnel inform the Purchaser of recommended methods and requirements for the Purchaser of recommended methods and requirements for the installation of the Siemens Westinghouse supplied Equipment.

Guidance and counsel will be provided related to the following activities:

1.
Positioning of anchor bolt, leveling wedges, and seating plate layout and installation.

2.
Transporting of major components to the jobsite.

3.
Unloading of major components.

4.
Setting and installing of Siemens Westinghouse supplied Equipment on the foundation.

5.
Confer with Purchasers installation personnel regarding equipment, plans, schedules, objectives, procedures, and testing.

6.
Guidance for material receiving and management processes inspection, inventory and storage.

7.
Observe work practices and procedures of Purchasers installation personnel to monitor compliance with Siemens Westinghouse quality assurance installation requirements.

8.
Counseling in the understanding and application of drawings and instructions, along with technical issue resolution.

9.
Guidance with respect to technical work processes and methodologies.

10.
Guidance for critical operations including:

· Alignment

· Oil flush and pipe line blow downs

· Specialized welding and NDE

· Required regulatory/QA testing

· Unit balancing (if required)

11.
Guidance for instrument and control checkout and calibration.

12.
Guidance for functional check-out of systems including generator and VR testing.

13.
Guidance for the CT-Unit start-up through normal automatic run of the CT-Unit to base load with stable operating conditions at load.

14.
Technical support for performance testing (to be performed by others).

Completion of Technical Field Assistance activities typically is based upon a demonstration of automatic synchronization and generating capability and completion of Purchasers required documentation.

TFA for one (1) CT-Unit Installation
Installation Effort Required
Type




Time (manweeks)
Site Lead




[     ]

CT Mechanical



[     ]

CT Electrical




[     ]

Piping Engineer



[     ]

Total Installation time:



[     ] manweeks

Type




Time (manweeks)
CT Start up




[     ]

I/C





[     ]

AVR Engineer




[     ]

Bal Engineer




[     ]

Total Commissioning time:


[     ] manweeks

Total Installation and Startup Time


[     ] manweeks

Total Price:




$[                         ]

Assumptions:

1.
Price is based on providing up to [     ] man-weeks of effort over a period of [              ] calendar months.

2.
TFA support required by Purchaser in excess of [     ] manweeks shall be reimbursed by Purchaser to Seller by Change Order priced per Siemens Westinghouses price list 1720.  In the event Sellers TFA support actually provided is less than [     ] manweeks, Seller agrees to refund to Purchaser [--------] for each unused manweek below [     ].

3.
All work will be performed on a straight time basis, unless specifically indicated otherwise.  During the installation period, all work in excess of eight (8) hours on a weekday and all hours worked on Saturdays, Sundays and holidays shall be counted as 1.5 straight time hours.  During commissioning period, all work in excess of ten (10) hours on a weekday or Saturday and all hours worked on Sundays and holidays shall be counted as 1.5 straight time hours.

4.
Siemens Westinghouse will provide office trailer, office equipment, consisting of computers, telephone equipment, telephone service, drinking water, office supplies and clerical support.  The Purchaser will provide space for the office trailer convenient to the work area, hook up of electrical service, electricity, security service, and sanitary facilities.

5.
Included in the price is special test equipment required to field balance and perform voltage regulator calibration.  All other required tools and test equipment are to be provided by the Purchaser.

6.
The Purchasers Installation contractor will be responsible for developing all method statements required to perform the installation work.  Siemens Westinghouses TFA engineers will provide consultation and guidance during the development of the method statements.

7.
Schedule during installation 1/8/5; schedule during commissioning 1/10/6.

8.
The expected manpower loading associated with the above installation effort times is shown in Attachment 1 hereto.


Attachment 1 to Exhibit H-1


Manpower Loading


One (1) W501D5A, SC


Equipment Only


CT Installation



Commissioning



Man Weeks Breakdown




Site Lead
CT Mech

#1
CT Elect

#1
Ppg Engr
CT#1
I/C#1
AVR
Bal
Install CT
Comm CT
Totals






S/U
Engr
Engr
Engr




Totals












Mo#1












Mo#2












Mo#3












Mo#4












Mo#5












Mo#6












Mo#7












Mo#8
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EXHIBIT I  CANCELLATION CHARGEtc \l1 "EXHIBIT I  CANCELLATION CHARGE
In the event Purchaser terminates this Agreement for its convenience, Purchaser pursuant to Section 5.2.2 shall be liable for cancellation charges as follows:

  Milestone
Percentage of Purchase Amount 
Cumulative Percentage of Purchase Amount

Letter of Intent
5%
    5%  

Later of Contract Execution or December 1, 1998
10%
15%

May 1, 1999
5%
20%

August 1, 1999
5%
25%

November 1, 1999
10%
35%

Shipment of Unit
65%
100%






EXHIBIT J  QUALITYtc \l1 "EXHIBIT J  QUALITY
1.0
QUALITY ASSURANCE AND CONTROL
1.1
Quality Assurance Arrangements
Seller shall work to defined quality assurance arrangements compliant with ISO 9001.  Seller shall indicate the results of any recent audits.

In addition to requirements detailed in ISO 9001, Seller shall:


Ensure that all quality related activities are planned and that adequate resources are made available for these activities.


Establish means by which all materials and components affecting the function of the Unit are identified through each stage of performance of the Scope of Work.  These measures will facilitate the traceability of materials as identified in the agreed Quality plans.


Arrange for the protection of the quality of the product to include delivery to the specified destination.

1.2
Vendors
Seller shall specify all Quality Assurance requirements to its Vendor and shall ensure that all Vendors comply with these requirements.

Seller shall undertake in respect of its nominated Vendors, where no such acceptable information is available or where the Vendor has not been subject to a quality audit within the previous 12 months, to carry out an audit of that Vendor in order to ensure that completion of works will be compliant with contract requirements.

Seller and its nominated Vendors maybe subject to a quality audit by the Purchaser.

1.3
Quality Plans
Quality Plans shall be prepared by Seller for all areas of activity.  These quality plans shall be submitted to Purchaser for review.

Specific Quality Plans shall be prepared and issued as early as possible but no later than seven days prior to the commencement of the portion of the Scope of Work which in the subject of the Plan.

The format of the Quality Plans shall be per the Sellers standard.  Seller shall ensure that all activity is carried out in accordance with the Quality Plans and will notify Purchaser of any deviations as they occur.

1.4
Review of Documents
Seller shall submit for review all Quality Plans and Design Documentation as may reasonably be required by Purchaser.  A schedule of drawings and documentation shall be maintained by Seller to show the current status and revision of each document.

1.5
Records
Seller shall maintain records as required by the quality plans.  All records including audit reports shall be made available for inspection by Purchaser, as required.

Seller shall generate records in a manner coincidental with the activities to which they refer, such that the quality status of each item can be readily verified.

All records shall be concisely compiled and coded.  They shall, in addition be clearly cross referenced to the parts or assemblies to which they refer.

Records shall in general, be available at the time of equipment delivery.  Such records shall include relevant certifications and build documentation together with any information which would facilitate the general traceability of component items or materials.

All records generated during the course of performance of the Scope of Work shall be retained by Seller for a minimum period of five years from the date of Acceptance or supplied to Purchaser for its retention.

1.6
Seller's Responsibility
Review and comment by Purchaser of the quality assurance procedures, quality plans, inspection and test arrangements operated by either Seller or its Vendors, will not relieve Seller of its obligation to provide Equipment which complies with the requirements of the Agreement.

2.0
QUALITY SURVEILLANCE
2.1
Quality Surveillance Requirements
Seller shall define the items which he proposes to Vendor together with all items for which quality plans (inspection and test plans) will be submitted.  Seller shall provide Purchaser's Quality Assurance Manager the name of its representative authorized as having responsibility for resolving or obtaining resolution, of any problems arising in respect of the acceptability of raw materials, components, and assemblies.

Seller shall establish and maintain a documented inspection system capable of producing objective evidence that all material manufactured parts and assemblies comply with the quality requirements of the Contract.

General information on the type of system in use by Seller shall be provided.

Seller's inspection system shall include procedures used for controlling the following functions:


Availability at inspection points of applicable drawings, instructions, etc and prompt removal of obsolete documents.


Maintenance and calibration of suitable inspection and test equipment, which should comply with requirements set out in ISO 9001


Inclusion (or referencing) on purchase orders of the necessary technical inspection and test details to meet the specified requirements and of the Purchaser's possible involvement at the Vendor's facilities.


Incoming, in process and final inspection and inspection of packing and marking.


Means of identifying inspection status throughout manufacture.


Provisions of complete inspection and test records.

Seller shall submit for review within 30 days of the Effective Date, a quality plan (inspection and test plan) defining the program of quality control and inspection activities which he or its Vendors will perform in order to ensure that the manufacture and completion of the plant complies with the specified requirements.  The quality plan may be of any form to suit Seller's system, but it shall as a minimum:


Indicate each inspection and test point and its relative location in the production cycle including incoming, packing and site inspections.


Identify the characteristics to be inspected, examined, and tested at each point and specify procedures and acceptance criteria to be used.


Indicate mandatory hold points for an item or process before the work can proceed.

Seller shall include in all its orders to Vendors, a note advising that all materials and equipment are subject to inspection by Purchaser.

In order to verify compliance with engineering, procurement, manufacturing requirements and program, Purchaser shall have access at all times as arranged by Seller, to all places where materials or equipment are being prepared or manufactured, including the works of Vendor's raw materials.

Seller shall advise Purchaser or its nominated representative of the readiness for inspection at least fourteen (14) days prior to a nominated witness or hold point.

Inspection of the Equipment may be by Purchaser and may include the following activities:


Evaluation of Seller's system and Quality Plans.


Periodic monitoring to confirm the effectiveness of and Seller's compliance with the established system procedures, quality plan and inspection and test instructions.


Witnessing of inspections and test and/or verification of inspection records including:

a.
Compliance of raw material with specified requirements.

b.
Compliance of manufactured parts, assemblies and final items with Specifications-CT, drawings, standards and good engineering practice.

c.
Periodic inspection of Seller's design manufacturing, installation work and the production of progress reports.

d.
Witnessing of inspections and tests.

e.
Packing for shipment including check for completeness of shipment, handling requirements, and identification.

Seller's compliance with equipment documentation, drawing, delivery and commissioning schedules shall be monitored by Purchaser.

Raw materials, components, shop assemblies and the installation thereof, shall be subject to inspection and test by Purchaser as required by the Specification-CT and the extent practicable at all times and places during the period of manufacture.

Seller shall keep Purchaser informed, in advance, of the time of starting and of the progress of the Scope of Work in its various stages so that arrangements can be made for inspection and for test.  He shall also provide without additional charge, all reasonable facilities and assistance for the safety and convenience of Purchaser in the performance of its duties.  All of the required tests shall be made to Seller's expense, including the cost of all samples used.

In the event of the postponement, by Seller, of tests previously scheduled, or of the necessity tests due to unsatisfactory results of the original tests, or other reasons attributable to Seller, Seller will bear all costs for new tests and the costs incurred by Purchaser of its nominated representative in re-inspecting the non-conforming item or its replacement.

Seller's and nominated Vendor's quality assurance program shall identify and shall isolate items not conforming to the technical Specification-CT.  All such items shall be reported to Purchaser via a non-conformance report which shall identify:


The identification of the item.


The relevant Specification-CT, drawing etc including revision number.


A sketch of the non-conformance.


The method by which the non-conformance was identified.


The cause of the non-conformance.


The proposal for resolution the non-conformance.


A concession application including the technical justification and the appropriate supporting documents if applicable.


The proposed action to prevent re-occurrence.

Purchaser shall authority to comment on any equipment or part thereof considered unsatisfactory and/or not in accordance with the specified requirements.

Seller shall not offer, unless otherwise agreed, any item of equipment for inspection to Purchaser until all planned inspections and tests to date have been completed to the satisfaction of Seller.

Any non-conformance identified by Purchaser may be notified by issue of Purchasers   Non-conformance Report to Seller.  Notification of re-inspection shall not be made until   the completed non-conformance report together with any applicable concession application have been submitted to Purchaser.

The inspection and tests by Purchaser of any components or lots thereof does not relieve Seller of any responsibility whatever regarding defects or other failures which maybe found before the end of the Primary Warranty Period.

Seller shall provide a quality release certificate confirming compliance with the contract requirements and a Quality Records Book per the Sellers standard.

Seller shall furnish Purchaser with 4 copies of the records book.


EXHIBIT K  PROJECT PLANNINGtc \l1 "EXHIBIT K  PROJECT PLANNING
Attached is an indicative sample of the progress report to be submitted by Seller.


EXHIBIT L  EQUIPMENT REQUIRING INSURABILITY CERTIFICATEtc \l1 "EXHIBIT L  EQUIPMENT REQUIRING INSURABILITY CERTIFICATE
CT Longitudinal

Generator


EXHIBIT M  OPTIONStc \l1 "EXHIBIT M  OPTIONS
Option





Price($)
Price Valid if Elected By
1.
Training as described in Exhibit H


(Proposal to be provided by Seller)

2.
Spare Parts for First Year of Operation

See Exhibit U-1



3.
Additional 1 year warranty for CT-Unit
 
 $480,000
NTP + 60 days

4.
DLN package factory installed

        $1,200,000
NTP + 30 days

5.
Delete exhaust stack


         <$450,000>
NTP

6.
Technical Field Assistance


(Proposal to be provided 30 days after Purchasers development of a project schedule for Sellers use)

7.
Dual Fuel Capability (NG & Distillate)

$  419,000
NTP + 30 days

8.
85dB(A) Attenuation for Dual Fuel

$    37,500
NTP + 30 days

9.
Diverter Valve & Dump Stack


(Later)

10.
Fuel Conditioning Skid



(Later)

11.
Transportation from U.S. port of export

$ 1,425,000

to Panama port of import (DDU on the barge,

Port of Colon, Panama) offloading by Purchaser

Note:
1)
All items are in addition to the Purchase Amount unless otherwise shown as optional deduct by <  >.

2)
The prices for items 3, 4, 5, 7, 8 and 11 shall be valid only if NTP is issued and effective prior to May 1, 1999.


EXHIBIT N  RESERVEDtc \l1 "EXHIBIT N  RESERVED

EXHIBIT O  HAZARDOUS MATERIAL NOTIFICATIONtc \l1 "EXHIBIT O  HAZARDOUS MATERIAL NOTIFICATION

HAZARDOUS AND TOXIC SUBSTANCES 


DISCLOSURE REQUIREMENTS

 CONTRACT NUMBER


Show the order identification 


on all correspondence

Seller:

                                          
Attention:
                                          
Address:
                                          
                             ZIP:         
Phone Number: (     )                                      

HAZARDOUS AND TOXIC SUBSTANCES DISCLOSURE REQUIREMENTS
The Occupational Safety and Health Act (OSHA) of 1970, and OSHA regulation 29 CFR 1910.20 contain hazardous and toxic substances reporting requirements.  Seller shall be required to provide the following documents, as applicable to Purchaser at the time of the Purchase Order, if possible, but not later than ten (10) days thereafter.  A copy of the Material Safety Data Sheet.  Form OSHA-20, or equivalent, must accompany each shipment of hazardous or toxic substances to the Purchaser.  The following documents may be required for more than one item within the Purchase Order.

MATERIAL SAFETY DATA SHEET, FORM OSHA-20
The Material Safety Data Sheet Form OSHA-20, or equivalent, is required for each material containing a chemical substance which: (i) is regulated by any Federal law or rule, (ii) is listed in the latest edition of the National Institute for Occupational Safety and Health Registry of Toxic Effects of Chemical Substances. (iii) testing has yielded positive evidence of an acute or chronic health hazard, or (iv) has a Material Safety Data Sheet available to the Seller indicating that the material may pose a hazard to human health.


-AND/OR-   
SELLER DISCLAIMER STATEMENT
Seller may alternatively submit a disclaimer statement set forth below:


HAZARDOUS AND TOXIC SUBSTANCES DISCLAIMER
Seller hereby swears or affirms that the material furnished on this Purchase Order does not, to its best knowledge, contain any toxic substances or harmful physical agents as defined under 29 CFR 19190.20.  In the event Seller discovers that such hazardous and toxic substances or agents are to be supplied, an appropriate Material Safety Data Sheet (Form OSHA-20), or equivalent, shall be immediately supplied to Purchaser.  

Signature of Company Officer

Date:

Title

NONCOMPLIANCE
Seller assumes all responsibility for its failure to supply Purchaser a completed Material Safety Data Sheet, Form OSHA-20 or equivalent, of a Seller Disclaimer Statement as applicable.


EXHIBIT O-1  SELLER NOTIFICATIONtc \l1 "EXHIBIT O-1  SELLER NOTIFICATION
WARNING:  The Equipment contains or is manufactured with III-TriChloroethane, a substance which harms public health and environment by destroyed ozone in the upper atmosphere.  This notice is provided pursuant to and contains product labeling information which may be required by regulations issued by the United States Environmental Protection Agency and made effective as of May 15, 1993, governing the use of certain chemicals ("ODs") suspected of depleting the ozone layer in the upper atmosphere ("Ozone Regulations").  The Ozone Regulations are codified in 40 CFR Part 82, "Protection of the Stratospheric Ozone".

The information contained in the above notice is based upon Seller's past experience with projects similar to the Project and its expectations concerning this Project based upon that experience.  At this time Seller is not able to identify other ODs, if any, which may be used or contained in the Equipment.  Reasons for this inability include the fact that Seller is in the process of phasing the use of ODs out of its operations and the fact that the Equipment will use or contain a significant number of articles, materials and supplier, the orders or contracts for which have not yet been placed or made. Consequently, the above notice may need to be supplemented as further information becomes available.  Seller will provide such supplementary information to Purchaser promptly upon receiving the same.

Purchaser acknowledges receipt of this notification.


EXHIBIT P  CT-UNIT SERIAL NUMBERtc \l1 "EXHIBIT P  CT-UNIT SERIAL NUMBER
CT-Unit serial number is: 37A7724


EXHIBIT Q  NOT USEDtc \l1 "EXHIBIT Q  NOT USED

EXHIBIT R WITNESS - HOLD POINTStc \l1 "EXHIBIT R WITNESS - HOLD POINTS
Following attachment indicates Sellers standard quality control test plan including witness and hold points.


EXHIBIT S  WAIVER LIENStc \l1 "EXHIBIT S  WAIVER LIENS

AFFIDAVIT AND RELEASE OF LIEN

THE STATE OF ________

COUNTY OF ___________

[Seller Name] hereby acknowledges the receipt and sufficiency of the sum of $                , (                                                           ), and other good and valuable consideration, in full payment for all design, labor, materials, equipment, supplies and services, for the supply of the Gas Turbine Generators for the [------------] Project ("the Project")  pursuant to the Purchase Contract No. [-------] dated [--------] , between [Seller Name] (the "Seller") and [--------] (the "Purchaser").

[Seller Name] hereby acknowledges and certifies that [--------] paid                                         , all sums owing and that it has no further claims against [-------], or any subsidiary, affiliate or parent of [-------] except for the outstanding unresolved Change Orders listed in Appendix A to this Affidavit.  

[Seller Name] further covenants and warrants that it has paid all of its subcontractors and suppliers for all work, services, equipment, material and supplies performed provided or supplied to the Project and that the Project is free from all liens and claims for payment by any subcontractor, materialman or employee.

In consideration for such full payment, [Seller Name], on behalf of itself and its predecessors, employees, agents, officers, directors, shareholders, representatives, attorneys, successors, insurers and assigns, and on behalf of any other persons claiming by, through or under [Seller Name], does hereby waive, release, and relinquish its rights to and discharge, release and acquit [-------], its subsidiaries, affiliates and parent and its employees, agents, officers, directors, shareholders, representatives, attorneys, successors, insurers and assigns, from any and all claims for payment including but not limited to any lien claims or rights, with respect to the above-referenced property.  Furthermore, [Seller Name] agrees to indemnify and hold harmless [-------], its subsidiaries, affiliates and parent and all other persons or entities released by [Seller Name] above against the full amount of any claim for payment or resultant expense (including attorneys' fees and any judgment required to be paid) in connection with these in the event any person should assert against such released person or entity a claim under assignment or title derivative from [Seller Name].

EXECUTED this _________ day of ______________________, [--------].

[Seller Name]  ADVANCE \x468
By:

 ADVANCE \x468
Name:
 ADVANCE \x468
Print or Type

Title:

 ADVANCE \x468
SWORN TO AND SUBSCRIBED BEFORE ME, under my official hand and seal of office on this ____ day of ___________________, ____.

  





Notary Public in and for

the State of            
My Commission Expires:

(SEAL)


AFFIDAVIT
THE STATE OF ________

COUNTY OF ___________

BEFORE ME, the undersigned Notary Public, on this day personally came and appeared                                     known to me to be the individual whose name is subscribed to the foregoing RELEASE OF LIEN and being duly sworn, did state and acknowledge on his oath that he is the                           of                                            , is authorized to execute and deliver the foregoing on behalf of                                              as an act and deed of that entity for the purposes and consideration therein expressed.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this _______ day of ________________, ____.

  





Notary Public in and for 

the State of               
(SEAL)

My Commission Expires:


EXHIBIT S-1  SELLER'S CONDITIONAL WAIVERtc \l1 "EXHIBIT S-1  SELLER'S CONDITIONAL WAIVER
CONTRACT NO.[------]
KNOW ALL MEN BY THESE PRESENTS, THAT

WHEREAS, Siemens Westinghouse Power Corporation , a Siemens Company, (Seller) and Enron Equipment Procurement Company (Purchaser) have heretofore entered into a certain Contract, (the Contract) dated as of the [-----] day of [----------] relating to the furnishing of gas turbine generator packages in connection with Purchasers [----------] Project (the Project) located in the vicinity of [-----------].

NOW THEREFORE upon actual receipt by Seller of payment from Purchaser in the sum of [----------] to Seller, which sum represents the full amount due Seller as of [-----------] (Release Date) under and pursuant to the Contract, this document shall become effective to release pro tanto any mechanics lien, stop notice or bond right that Seller has on the project as of the Release Date.  Seller does hereby and thereby:

1.
Certify to Purchaser that all persons, firm, associations, corporations, or other entities furnishing labor, materials, equipment, supplies or services to Seller with respect to the Contract have been paid in full as of Release Date, including any and all federal,, state and local sales, use, excise or similar taxes or import duties, licenses and royalties, in accordance with the Contract, except as permitted by Sellers agreements with such parties and the following (none, unless noted): ____________________;

2.
To the extent of such payment, release and waive any and all manner of liens, whatsoever which Seller, its successors or assigns may have upon any portion of the lands of owner of the buildings thereon standing, or any personal or intangible property of owner, for labor, materials, equipment or services furnished under the Contract, as of Release Date;

3.
Further remise, release and forever discharge Purchaser, their successors and assigns of and from the foregoing payment; and

4.
Agree to indemnify and hold harmless Purchaser, its successors or assigns, against all loss, cost, damage or expense by reason of any and all manner of liens, claims or demands which anyone may have for labor performed, or for material, equipment or services furnished under the Contract as of the Release Date, except as specifically noted.

IN WITNESS WHEREOF, Seller has duly caused these presents to be signed and attested by its authorized representative on the [----] day of [---------], [----].

_______________________________

Name: ______________________________

Title:   ______________________________

UNITED STATES OF AMERICA
)

STATE OF FLORIDA


) ss:

COUNTY OF ORANGE

)

On this [-------] day of [-----------], [----], before me appeared ___________________, __________________________ Siemens Westinghouse Power Corporation , to me personally known, who, having been duly sworn, acknowledged the execution of the foregoing for and on behalf of Siemens Westinghouse Power Corporation, a Siemens Company.

IN WITNESS WHEREOF, I have hereunto set my hand.

__________________________________

Notary Public


CERTIFICATION
This is to certify that all work covered by Invoice No. [-------------] is complete and that the invoice is correct, authentic and the only one issued for the work described therein.

_______________________________________________


ACKNOWLEDGMENT
UNITED STATES OF AMERICA

)

STATE OF FLORIDA



) ss:

COUNTY OF ORANGE


)

On this [----] day of [------------------],[----], before me appeared Lynn DeKrey, Project Manager, Siemens Westinghouse Power Corporation, to me personally known, who, having been duly sworn, acknowledged the execution of the foregoing certification for and on behalf of Siemens Westinghouse Power Corporation.

IN WITNESS WHEREOF, I have hereunto set my hand.

________________________________________________

Notary Public

EXHIBIT T  DOCUMENTS SUBJECT TO DOCUMENT LIQUIDATED DAMAGEStc \l1 "EXHIBIT T  DOCUMENTS SUBJECT TO DOCUMENT LIQUIDATED DAMAGES
Description
Guaranteed Document Transmittal Date

DOCUMENT DELIVERABLES PACKAGE #1

CT Equipment Arrangement

Generator 4160 Single Line Diagram
June 4, 1999

DOCUMENT DELIVERABLES PACKAGE #2

Foundation Design Criteria Document

CT Power Block Foundation Arrangement


June 18, 1999

DOCUMENT DELIVERABLES PACKAGE #3

CT Electric Load List

CT Process & Instrument Diagrams (Initial Issue)

CT Purchaser Piping Connections

Electrical Three Line Schematics (Preliminary)

CT Auxiliary Equipment Foundation Arrangement

CT Purchaser Electrical Connections

CT Underground Raceway Requirements Document
July 2, 1999

DOCUMENT DELIVERABLES PACKAGE #4

480V MCC & 125 VDC Single Line Diagram
July 31, 1999

DOCUMENT DELIVERABLES PACKAGE #5

CT Equipment Arrangement (Complete Issue)
August 31, 1999

DOCUMENT DELIVERABLES PACKAGE #6

Electrical Schematics (Final)
June 30, 2000

DOCUMENT DELIVERABLES PACKAGE #7

CT Generator Protective Relay Settings
July 31, 2000

Notes:

1.
The Guaranteed Document Transmittal Dates listed above are based on a Notice to Proceed and a Purchaser/Siemens Westinghouse Engineering Kick-off Meeting occurring prior to May 1, 1999.  There will be a day for day slip in each of the deliverable dates, if the above occurs after May 1, 1999.

2.
Seller guarantees the complete delivery to Purchaser no later than two (2) business days after the dates listed in the column entitled Guaranteed Document Transmittal Dates.


EXHIBIT U-1  SPARE PARTStc \l1 "EXHIBIT U-1  SPARE PARTS
First Year Recommended Spare Parts List

Gas Turbine: Siemens Westinghouse 501D5A:


Parts Prices for 501D5A
Part Description
Estimated Replacement (Hours/Starts)*
Price/set

Baskets (DF-42)
48000/1600
$351,246

Nozzles
64000/2000
$344,400

Transitions
48000/1600
$756,000

Transition Seals
24000/800
$49.938

Row 1 Blade
48000/1600
$560,115

Row 2 Blade
72000/2400
$456,396

Row 3 Blade
96000/3200
$491,920

Row 4 Blade
96000/3200
$1,001,056

Row 1 Vane
48000/1600
$818,500

Row 2 Vane
72000/2400
$561,000

Row 3 Vane
96000/3200
$543,480

Row 4 Vane
96000/3200
$645,100

Compressor Blades
96000/3200
$931,735

Compressor Diaphrams
96000/3200
$1,817,532

Ring Segments - Row 1
48000/1600
$129,552

Ring Segments - Row 2
48000/1600
$114,672

Ring Segments - Row 3
72000/2400
$62,665

Ring Segments - Row 4
96000/3200
$114,996

Clamshells
64000/2000
$81,900

Notes:

-
*Based on DF-42 Combustors burning Natural Gas Fuel

-
Estimated service hours and starts may vary depending on operating conditions; consult  Exhibit F for further information in estimating equivalent starts and equivalent hours.

-
Prices are valid through December 31,1999.


EXHIBIT V APPROVED VENDORStc \l1 "EXHIBIT V APPROVED VENDORS
COMPONENT
PREAPPROVED VENDORS

Inlet & Inlet Filter/Silencer
American Air Filer


Donaldson Co., Inc.


Pneumafil Corp.

Electrical Control Pkg.
Westinghouse-St. George

Mechanical Equipment Pkg.
Alfa-Laval Separation

W.W. Industries


Hebeler Vicksburg Corp.

H. Martin

Piping Pkg.
J.S. McKinney


Sun Shine Piping, Inc.


Accord Piping


Apex Piping Systems

Starting Pkg.
Koenig Engineering, Inc.


Voith Transmissions

Fuel Modules
Hebeler Vicksburg Corp.

Nomas

H. Martin

J. S. McKinney

Inlet Chiller Coil
Vogt Refrigeration Div.

Resorcon, Inc.

Lynchburg Air Preheater

L.O. Coolers & Supports
Fabsco

Hebler

GEA Rainey Corp.

Ecodyne

Alfa-Laval

Rotor Air Coolers
Ecodyne

Fabsco

GEA Cooling Systems

Open Air Cooled Generators
HHI

Siemens Westinghouse

CT Enclosure
Consolidated Fab.

Comp. Water Wash
Nosmas

Sun Shine Piping Inc.

Filter Dyne

Neutral Grounding Cubicle
Delta Unibus

WISCO

VT Surge Cubicle
Delta Unibus

Motor Control Centers
Cutler-Hammer

Siemens Westinghouse

ISO Phase Bus
Delta Unibus

Breakers
Fuji

AAB

Hitachi

Siemens Westinghouse

Powell

GEC Ahlstrom


EXHIBIT W  PURCHASE AMOUNT RECONCILIATIONtc \l1 "EXHIBIT W  PURCHASE AMOUNT RECONCILIATION
Subtotal
Base Proposal Purchase Amount (one (1) CT-Unit)
$23,900,000

$ 23,900,000

Add 85dB(A) Sound Attenuation (single fuel)
$     52,500

$ 23,952,500

Add one (1) 100% capacity battery charger
$      17,000

$ 23,969,500

Add one (1) Water wash skid


$      36,000

$ 24,005,500

Add Protective Relays including:

$      81,500

$ 24,087,000

One (1) Overall Differential relays;

One (1) Three Phase Backup Impedence relays;

One (1) Overall Lockout relays;

One (1) GSU Neutral Overcurrent relays;

One (1) GSU Differential relays;

One (1) GSU Lockout relays;

One (1) Auxiliary Transformer Differential relays;

Three (3) Auxiliary Transformer Overcurrent relays (50/51) (3-Single Phase); and

One (1) Auxiliary Transformer Lockout relays.

One (1) 49  - Stator Overload Protection relay;

One (1) 64DC - loss of DC Voltage relay;

One (1) 24F - Field Voltage/Hz Protection relay; and

Three (3) 51TN - GSU High Voltage Protection (3-Single Phase).

TOTAL



$ 24,087,000


EXHIBIT X - ESCALATION FOR DELAYED NTPtc \l1 "EXHIBIT X - ESCALATION FOR DELAYED NTP
A.

The Purchase Amount shall be escalated in accordance with the following escalation formula:

P = Po (.35 x W/Wo + .25 x L/Lo + .4 x M/Mo)

Where:

P

=
The escalated Purchase Amount

Po
=
The Purchase Amount prior to adjustment

W

=
The value of the Employment Cost Index for Private Industry White Collar Wages and Salaries for the date on which the NTP is given.  This index is published by the U.S. Department of Labor, Bureau of Labor Statistics in its Monthly Labor Review publication.

Wo
=
The value of the Employment Cost Index for Private Industry White Collar Wages and Salaries for May 1, 1999.

L

=
The index for average hourly earnings (including overtime) for the Electric Equipment & Supplies Industry (SIC-36) published in Table C-2 of the Employment & Earnings publication by the U.S. Government, Department of Labor, Bureau of Labor Statistics, for the date on which the NTP is given.

Lo
=
The index for average hourly earnings (including overtime) for the Electric Equipment & Supplies Industry (SIC-36), Table C-2 for May 1, 1999.

M

=
The index for Turbines and Turbine Generator Sets (PPI-3511) published in the Producer Prices and Price Indexes publication by the U.S. Government, Department of Labor, Bureau of Labor Statistics for the date on which the NTP is given.

Mo
=
The index for Turbines and Turbine Generator Sets (PPI-3511) for May 1, 1999.

B

=
In the event that any index included in the calculation pursuant to Paragraph A above is not available on the date that NTP is given, such calculation shall be prepared using the most current index available and will then be recalculated and the Purchase Amount adjusted after the actual index becomes available.

C

=
If any of the indices included in the formula set forth in Paragraph A above is converted to a different standard reference base, is otherwise revised or ceased to be published, or if the parties agree that a better index is available, then there shall be substituted therefore an alternative index as agreed upon between Purchaser and Seller, or if they are unable to so agree, such alternative index shall be chosen pursuant to Article XI.

�ASME B133.9-1994, Measurement of Exhaust Emissions from Stationary Gas Turbine Engines, published by the ASME, 345 East 47th Street, New York, NY 10017


�Reference Equation D-2 in 40 CFR, Part 75, Appendix D


�Some agencies define VOCs as compounds heavier than methane.


�This method is approved by some agencies, but it is usually on a local basis.  The procedure is technically sound, but has not been described in the EPAs reference manuals.


�If the CT-Units are equipped with a duct burner, the fuel flow rate of this device must be included.


�Specific details of this calculation are beyond the scope of this document.  The calculations are referenced in detail in SAEs J 1088, J 1130, or ARP-1256 A; as well as the revision ARP-1533.  However, the Seller can supply the detailed procedures following the guidelines established in that document.
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