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Wild Goose Storage Inc. (“WGSI”), Enron Energy Services, Inc., and Enron north America Corp. (collectively “Enron”) herewith submit their comments on the Revised Proposed Decision of Assigned Commissioner Bilas in the Gas Industry Restructuring Investigation (commonly referred to as the “GRI proceeding”) in compliance with Rule 77 of the Commission’s Rules of Practice and Procedure.  WGSI and Enron were both signatories to the Comprehensive Settlement Agreement (“CSA”), filed in the above-captioned proceeding on April 17, 2000.  Subsequently,  WGSI and Enron opposed the original Proposed Decision in this proceeding, as it declined to adopt the CSA, and instead proposed to adopt the Interim Settlement (which WGSI and Enron did not support) and to adopt certain other elements of competing settlements with regard to retail market issues and core interstate capacity unbundling.  

Now, however, in the fullness of time, the Assigned Commissioner has issued a Revised Proposed Decision (“RPD”) which adopts the sum and substance of the CSA, with relatively minor changes, mainly related to retaining core capacity rights and reservations.  WGSI and Enron offer their firm support for the Revised Proposed Decision.  Notwithstanding the relatively few differences between the CSA and the RPD crafted by the Assigned Commissioner, this order would represent a giant step toward establishing a uniform and consistent regulatory framework for natural gas service over the entire State of California.  Such an accomplishment would be of great benefit to all gas consumers in the state, as the record in this proceeding demonstrates that the unbundling of gas transmission, storage, and balancing service, while retaining state regulatory oversight, results in more efficient and less costly gas service for all classes of customers.

The CSA Provides End Users With Valuable New Rights and Services
Without duplicating the voluminous comments and briefs filed by WGSI and Enron in this proceeding,  it is worth taking the time to recite the major benefits to customers that would follow from the adoption of the CSA by the Revised Proposed Decision.  Under the CSA customers would have the opportunity to bid for firm capacity at the existing SoCalGas interconnection points.  They could also contract for firm intrastate transmission capacity using one of two rate designs (SFV rate design or 50% fixed-50% volumetric rate design), and they would be able to take interruptible capacity priced at rates capped at 120% of the standard firm service rate.  In addition, storage would be substantially unbundled for core customers as well as noncore customers.  Finally, customers could either retain their existing balancing flexibility (up to 10% imbalance monthly) or reduce their balancing charges in exchange for a more restrictive daily balancing system similar to that adopted on the PG&E system.  These new options and services all provide customers with new and important tools for managing their gas supply.  The firm interconnection rights and firm intrastate capacity, in particular, will give customers a degree of certainty about the delivery of their gas that has been desperately needed in Southern California.   Another advantage of the CSA is the ability of all customers to buy and sell gas at a true citygate market, instead of only at the border.  As detailed in the testimony of witness Tom Beach for Watson Cogeneration, citygate prices on the PG&E system, which is already operating under the type of unbundled system proposed in the CSA, are consistently more attractive than the prices at the Arizona border plus Baja path transportation charges.  After reexamining the record in this case, the RPD concurs in this assessment.  See RPD at 49.

All customers will benefit from the ability to obtain firm intra-state gas transmission capacity, to access lower citygate gas prices in southern California, to reduce costs through improved balancing options, and to create a more efficient gas storage market—each of which is a vital tool for customers to control and mitigate their risk of gas cost volatility. 

In the view of WGSI and Enron, the Commission can adopt the provisions of the CSA with a great deal of confidence as the basic framework of the CSA is almost entirely based on the industry structure that was unanimously approved by the Commission for use on the Pacific Gas & Electric Company (PG&E) system in two separate settlements in 2000.   It is crucial that the Commission understand that the unbundled gas transportation and storage system in operation on PG&E’s system is working as it was designed to work, without disruption, even during these unprecedented  periods of volatile gas prices.  Notwithstanding the significant periods of higher gas prices, PG&E Citygate prices continued to be lower than border prices for Southwest gas coming onto the PG&E system. 

Like many parties, WGSI and Enron placed great importance on the CSA as the means for adopting a gas market structure for SoCalGas which is consistent with the one unanimously approved by the Commission for PG&E.  Gas market rules which are consistent statewide will greatly assist customers and gas marketers alike in quickly and efficiently entering into and completing transactions.   Were substantial differences in gas transportation, storage and balancing rules to persist, there would be increased distortions in the price of electricity between northern and southern California, at a time when the Commission is seeking to eliminate differences due to a mismatch between the pricing of gas and electricity.  D.00-04-060 at 51.

A Summary of the Differences Between the Revised Proposed Decision and the Comprehensive Settlement Agreement



The RPD makes a number of changes in the CSA.  Each of them individually, with one exception, make little impact on the overall benefits of the CSA.  Taken together, they do not so alter the settlement that WGSI and Enron are compelled to withdraw support for either the CSA or the RPD.  




A.
Commission assertion of jurisdiction over gas marketers


The most problematic change in the RPD is the attempt to assert jurisdiction over natural gas marketers at p. 90 et. seq.  In the case of the electric industry, the Commission had no authority over energy service providers until the Legislature enacted SB 477, which gave the Commission the jurisdiction to have licensing authority over energy service providers serving residential and small commercial customers.  Yet even that legislation clarified that the enactment did not empower the commission to regulate energy service providers or the service they offered in any other manner than those related to registration and consumer protection for small customers.
  No such enabling legislation has been enacted by the Commission with respect to gas marketers.  The Commission itself foresaw the need for such authority in its proposed recommendations to the Legislature in 1999.  RPD at 92.  

The Federal Energy Regulatory Commission has already occupied the field of regulating natural gas sales and marketing, by virtue of its Order No. XXX, which granted a blanket certificate to all persons to engage in gas sales in interstate commerce, which includes sales of gas traveling through interstate pipelines en route to California.  [insert cite]  Many, if not all, natural gas marketers operate no “gas plant” within California, while others have no more than ordinary offices for sales personnel located within the state.  For the Commission to seize upon such limited quantities of personal property, which have no intrinsic connection to the production, delivery, storage or transmission of natural gas, is nowhere supported by case law or by the Commission’s own decisions.  The Commission will overreach its authority if it attempts to assert jurisdiction over gas marketers on the basis of their typewriters, cell phones and wastebaskets.  

However, there are lawful means of achieving the solution the Commission seeks.  First, the Commission can condition certain rights which are within its jurisdiction, such as the ability to engage in consolidated CTA billing on the acceptance by the CTA of consumer protection rules similar to those suggested in the RPD.  Secondly, the Commission can seek enactment of legislation which would afford it authority parallel to that which it holds under SB 477 to require the registration of energy service providers.  WGSI and Enron would support legislation which adopts the same limited jurisdiction over gas marketers as was adopted for energy service providers, and it is likely that most industry participants would do the same.  However, the Commission should not attempt to assert its jurisdiction “single-handed” without enabling legislation, as to do so would implicitly assert the full scope of utility regulation over gas marketers, including complete regulation of all rates, the requirement to file tariffs, the requirement to have CPUC approval before issuing equity or debt or transferring control in the marketing company.  WGSI and Enron suspect that the Commission does not seek to obtain that degree of control over marketers, but that is what is implied by the language at p. 90 of the RPD.  Either you are a public utility or you are not.  There is no judicial or administrative precedent to support the Commission’s assertion that gas marketers are utilities, and the Commission would be well advised to pursue one of the other alternatives suggested above.

B.
Other Commission Revisions to the CSA
The Commission has made other substantive changes to the CSA in the RPD which do not unduly alter the balance of interests or the effectiveness of the settlement.  For example, the RPD adopts a market concentration limit of 30% at each receipt point on the SoCalGas system, instead of the 40% contained in the CSA.   RPD at 44.  To further guard against an exercise of market power, the decision adopts a price cap equivalent to interruptible rates for secondary transactions involving transmission capacity.  RPD at 46.  The decision further eliminates the reduction in core capacity reservation from 1044 MMcfd to 1000 MMcfd.  RPD at 52.  The RPD also emphasizes one provision that was contained in the CSA, namely that SoCalGas must offer for sale unused capacity reserved by another party.  This eliminates the potential for hoarding capacity.  These changes are clearly aimed at preserving the capacity rights of the core customers while reducing the opportunity for any party to exercise market power by consolidating an excessive amount of receipt point capacity and then seeking to extract higher rates for brokered capacity.  The parties to the CSA came up with a similar, but different balance of rights, but these provisions of the RPD are reasonable, and acceptable to WGSI and Enron.

The Commission also eliminated the automatic reduction in core storage reservation, and eliminated the ability of core aggregation customers (“CTA customers”) to reject and unbundle their reliability and balancing storage.  RPD at 52.    The RPD clearly takes a conservative approach to CTA by rejecting the requirement for parties to file a core procurement application considering a change in the default provider status of the utilities.  RPD at 63.  While not refusing to consider such a proposal, the RPD will not require that one be filed.  These changes do not render the CTA program untenable.

More controversial will be the changes the RPD makes in core interstate unbundling of capacity, which alter the allocation of core ITCS to core customers, impose a share of core ITCS on noncore customers, and cap core ITCS costs, among other changes to the balance of provisions in the CSA.  RPD at 73-78.   WGSI and Enron do not have as direct a stake in the balance between core, noncore, and CTA shares of ITCS as other parties, and have no objection to the somewhat different balance of provisions adopted in the RPD.

The RPD also eliminates certain elements of cost which the utility sought to recover for implementation of the CSA, largely on the ground that many of such costs will be spread out over time, will be less than forecasted, and can be reviewed for their reasonableness in future proceedings.  See RPD at 65-66; 96, 109, 116.  WGSI and Enron are willing to accept the revised cost recovery provisions of the RPD and believe that the utility can recover an acceptable level of costs under such a program.

Finally, the RPD addresses the fact that the implementation of the CSA will have to be altered by the fact that the settlement is being approved so long after its original submission by requiring SoCalGas to file a new advice letter within 15 days of approval of the RPD to propose a new implementation schedule.  WGSI and Enron believe that the new proposed schedule should be the result of discussions between SoCalGas and the interested parties who have an equal interest in the prompt and appropriate implementation of the settlement, and that the Commission should require such a consultation between the parties, and allow slightly more than 15 days for the utility to prepare the necessary advice letter so that the result of these discussions can be included in the advice letter’s implementation proposal.

Once again, these changes are not so negative in their cumulative impact to discourage WGSI and Enron from supporting the RPD.  WGSI and Enron do urge the Commission to use an alternative means of pursuing its legitimate consumer protection goals, and to allow all parties an opportunity to participate in revising the implementation schedule for the settlement.

Conclusion:  the Commission Should Adopt the Revised Proposed Decision
WGSI and Enron still support the Comprehensive Settlement Agreement.  It believes that the Commission did the correct thing in approving the PG&E settlements and urging the parties to reach a similar settlement for the SoCalGas system.  Having delivered exactly the type of settlement which was the goal of this lengthy proceeding—one which is consistent with statewide gas service regulations, resolves all of the crucial promising options identified by the Commission, and one which has the support of every single major segment of the gas industry, including residential customers, industrial customers, generators, pipelines, electric and gas utilities, storage providers, and marketers—the parties to the CSA strongly urge the Commission to finish the task by approving the RPD and implementing the CSA. 

Completion of the gas restructuring process begun over a decade ago will be a significant accomplishment for the Commission.  More to the point, as the Commission faces the continuing series of challenges that volatile gas and electric prices and shortages of energy and capacity have brought to the state, it will be a significant benefit, not a burden, to have a uniform, consistent statewide gas transmission, storage and balancing system in place on both of the major gas utilities.   Whatever the solutions are required to address the serious problems ahead of the Commission, it will be able to take advantage of the solid foundation provided by the CSA and parallel provisions in PG&E tariffs.  For all of the above reasons, WGSI and Enron urge the Commission to adopt the Revised Proposed Decision as soon as possible and begin the process of implementing the CSA. 

Respectfully submitted this October 19, 2001 at San Francisco, California.
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� Public Utilities Code Section 394(f) provides:  Registration with the commission is an exercise of the licensing function of the commission, and does not constitute regulation of the rates or terms and conditions of service offered by electric service providers.  Nothing in this part authorizes the commission to regulate the rates or terms and conditions of service offered by electric service providers.





