COMPARISON OF AB21X AND

PROPOSED DIRECT ACCESS COALITION AMENDMENTS

AB 21X as Amended 3-22-01

DA Coalition Amendments 3-27-01
Substantive Differences
The people of the State of California do enact as follows:

SECTION 1. Section 743.2 is added to the Public Utilities

SECTION 1. Section 80110 of the Water Code is amended to

read:

80110. The department shall retain title to all power sold by

it to the retail end use customers. The department shall be entitled

to recover, as a revenue requirement, amounts and at the times

necessary to enable it to comply with Section 80134, and shall

advise the commission as the department determines to be

appropriate. Such revenue requirements may also include any

advances made to the department hereunder or hereafter for

purposes of this division, or from the Department of Water

Resources Electric Power Fund, and General Fund moneys

expended by the department pursuant to the Governor’s Emergency Proclamation dated January 17, 2001. For purposes of

this division and except as otherwise provided in this section, the

Public Utility Commission’s authority as set forth in Section 451

of the Public Utilities Code shall apply, except any just and

reasonable review under Section 451 shall be conducted and

determined by the department. The commission may enter into an

agreement with the department with respect to charges under

Section 451 for purposes of this division, and that agreement shall

have the force and effect of a financing order adopted in

accordance with Article 5.5 (commencing with Section 840) of

Chapter 4 of Part 1 of Division 1 of the Public Utilities Code, as

determined by the commission.   In no case shall the commission

increase the electricity charges in effect on the date that the act that

adds this section becomes effective for residential customers for

existing baseline quantities or usage by those customers of up to

130 percent of existing baseline quantities, until such time as the

department has recovered the costs of power it has procured for the

electrical corporation’s retail end use customers as provided in this

division. After the passage of such period of time after the

effective date of this section as shall be determined by the

commission, the right of retail end use customers pursuant to Article

6 (commencing with Section 360) of Chapter 2.3 of Part 1 of Division

1 of the Public Utilities Code to acquire service from other

providers shall be suspended until the department no longer supplies

power hereunder.  The department shall have the same rights with respect to the payment by retail end use customers for power sold by the 

department as do providers of power to such customers.

SEC. 2. Section 80111 is added to the Water Code, to read:

80111. (a) As used in this section, the following terms have

the following meanings:

(1) ‘‘Electrical corporation’’ means an electrical corporation,

as defined in Section 218 of the Public Utilities Code, serving the

customers for which the department is procuring power pursuant

to this division.

(2) ‘‘Alternate provider’’ means an entity, other than an

electrical corporation, supplying electrical power within the

service territory of an electrical corporation.

(3) ‘‘Long term power purchase contract’’ means a contract for

the purchase of electric energy or capacity with a term of one year

or longer.

(b) The right of a retail end use customer who has not

purchased power from an electrical corporation on or after

January 17, 2001 to purchase power from an alternate provider

may not be limited by this section.

_______________________________                  

(c) The right of a retail end use customer, who purchased from an electrical corporation, to purchase power from an alternate provider for an increment of the customer’s power usage equivalent to the increment of load served by the electrical corporation that is not procured by the department may not be limited by this section.  If a customer elects to purchase this increment from an alternative provider, the customer shall continue to pay the department for the increment of power procured by the department in the manner provided in this division.

_______________________________

(d) Before the effective date of this section, the right of a retail end-use customer who purchases

 power from an electrical corporation to purchase power from a

alternate provider may not be limited by this section.

______________________________

(e) On and after the effective date of this section, the commission may limit the right of a retail end use customer, who purchases power from an electrical corporation, to purchase

power from an alternate provider to the extent the commission determines to be necessary to ensure satisfaction of any power purchase obligation or bond obligation incurred by the

department under this division to procure power to serve that customer. 

Any limitation by the commission pursuant to this subdivision shall be consistent with all of the following:

(1) The right of a residential or small commercial customer, or

multiple customers aggregated pursuant to Section 366 of the

Public Utilities Code, to purchase power from an alternate

provider may not be limited to the extent the total residential and

small commercial load served within the service territory of the

electrical corporation by alternate providers is less than or equal

to the cumulative load growth within the service territory of the

electrical corporation on and after the effective date of this

section, as determined by the commission.

(2) In addition to the load growth allowance specifically

allocated to residential and small commercial customers in

paragraph (1), the right of any retail end-use customer to purchase

power from an alternate provider may not be limited to the extent

the total load served within the service territory of the electrical

corporation by alternate providers is less than or equal to the

difference between the total load within the service territory of the

electrical corporation and the sum of that electrical corporation’s

retained generation power purchase contracts, and long term

power purchase contracts procured by the department to serve that

electrical corporation’s customers, as determined by the

commission. In making the determinations, the commission shall

consider daily, weekly, and seasonal variations in demand and

supply, including significant variations in the power purchase

commitments of the department.

(f) Notwithstanding subdivision (e), a customer may elect

service from an alternate provider at any time, upon payment of a

fee to the department equivalent to the department’s net

unavoidable cost of power procurement, including any financing

cost, attributable to that customer, as determined by the

department.   If the alternative provider elected under this

subdivision is a self-generation or cogeneration provider pursuant

to Section 218 of the Public Utilities Code, then no fee shall be due

from the customer if the alternative provider has given at least 180

days prior notification to the department.

(g) On and after the effective date of this section, if a retail

end-use customer previously served by an alternate provider

acquires service from an electrical corporation, except those

involuntarily required to return to an electrical corporation, the

department may impose a fee equivalent to any unavoidable costs

imposed on the department’s portfolio attributable to the load of

that customer, if a fee is necessary to avoid imposing costs on other

customers of the electrical corporation, or on the state. The fee

under this subdivision shall not apply if the customer has given the

department 12 months’ advance notice of the customer’s intent to

purchase from the department. If the customer has not provided the

department at least 12 months advance written notice, the

customer shall pay to the department the fees associated with the

unavoidable costs for a period of 12 months. After the 12 month

period the customer shall be entitled to the tariff otherwise

applicable for the customer.

(h) The commission shall require notification of each electrical

corporation customer no later than 30 days after the effective date

of this section of their limited option to choose between purchasing

power from the electrical corporation and purchasing power from

an alternate provider. The notification shall include a description

of the future conditions of purchasing power from an alternate

provider imposed by this section if the customer elects to purchase

power from an alternative provider on or after the effective date of

this section.


The people of the State of California do enact as follows:

SECTION 1.  Section 80110 of the Water Code is amended to read:

   80110.  The department shall retain title to all power sold by it

to the retail end use customers. The department shall be entitled to

recover, as a revenue requirement, amounts and at the times necessary

to enable it to comply with Section 80134, and shall advise the

commission as the department determines to be appropriate.  Such

revenue requirements may also include any advances made to the

department hereunder or hereafter for purposes of this division, or

from the Department of Water Resources Electric Power Fund, and

General Fund moneys expended by the department pursuant to the

Governor's Emergency Proclamation dated January 17, 2001.  For

purposes of this division and except as otherwise provided in this

section, the Public Utility Commission's authority as set forth in

Section 451 of the Public Utilities Code shall apply, except any just

and reasonable review under Section 451 shall be conducted and

determined by the department.  The commission may enter into an

agreement with the department with respect to charges under Section

451 for purposes of this division, and that agreement shall have the

force and effect of a financing order adopted in accordance with

Article 5.5 (commencing with Section 840) of Chapter 4 of Part 1 of

Division 1 of the Public Utilities Code, as determined by the

commission.  In no case shall the commission increase the electricity

charges in effect on the date that the act that adds this section

becomes effective for residential customers for existing baseline

quantities or usage by those customers of up to 130 percent of

existing baseline quantities, until such time as the department has

recovered the costs of power it has procured for the electrical

corporation's retail end use customers as provided in this division.

 After the passage of such period of time after the

effective date of this section as shall be determined by the

commission, the right of retail end use customers pursuant to Article

6 (commencing with Section 360) of Chapter 2.3 of Part 1 of Division

1 of the Public Utilities Code to acquire service from other

providers shall be suspended until the department no longer supplies

power hereunder.   The department shall have the same rights

with respect to the payment by retail end use customers for power

sold by the department as do providers of power to such customers.

 SEC. 2.  Section 80111 is added to the Water Code, to read:

   80111.  (a) As used in this section, the following terms have the

following meanings:

   (1) "Electrical corporation" means an electrical corporation, as

defined in Section 218 of the Public Utilities Code, serving the

customers for which the department is procuring power pursuant to

this division.

   (2) "Alternate provider" means an entity, other than an electrical

corporation, supplying electrical power within the service territory

of an electrical corporation.

   (3) "Long term power purchase contract" means a contract for the

purchase of electric energy or capacity with a term of one year or

longer.

 (b) The right of a retail end use customer who has not purchased

power from an electrical corporation on or after January 17, 2001 to

purchase power from an alternate provider may not be limited by this

section.

________________________________

________________________________

(c) For a period not to exceed 120 days from the effective date of this section, the right of a retail end-use customer who purchases power from an electrical

corporation to purchase power from an alternate provider may not be

limited by this section.

________________________________

(d) A retail end use customer may elect service from an alternate provider at any time, upon payment of a fee to the department equivalent to the department’s net unavoidable cost of power procurement, including any financing costs, directly attributable to that customer, as determined by the department, unless one of the exceptions in the following sub-sections applies.  The fee may, at the option of the customer, be paid to the department over a length of time equal to that during which the customer consumed power procured by the department.   
(1) The right of a residential or small commercial customers, or multiple residential and small commercial customers aggregated pursuant to Section 366 of the Public Utilities Code, to purchase power from an alternate provider my not be limited to the extent the total residential and commercial load served within the service territory of the electrical corporation by alternate providers is less than or equal to 5% of the total residential and small commercial customer load within the service territory of the electrical corporation on and after October 1, 2001, which quantity of load shall be increased by 2% of the total residential and small commercial customer load each succeeding year, as recorded by the electric corporation and reported to the department and the commission.

(2) The right of a retail end use customer, not a residential or small commercial customer,  to purchase power from an alternate provider may not be limited to the extent the total load served within the service territory of the electrical corporation by alternate providers is less than or equal to the difference between the total load within the service territory of the electrical corporation and the sum of the electrical corporation’s retained generation and long term power purchase contracts, and long term power purchase contracts procured by the department to serve that electrical corporation’s customers, as recorded by the electric corporation and reported to the department and the commission.  In determining the difference between the total load served by the electrical corporation and the load provided by retained generation and long term contracts, the commission shall consider daily, weekly, and seasonal variations in demand and supply and significant changes in the power purchase obligations of the department in such a manner as to maximize the amount of load eligible for direct access while securing the long term power purchase contract obligations of the department.  

(3) If the alternative provider elected under this subdivision is a self-generation or

cogeneration provider pursuant to Section 218 of the Public Utilities

Code, then no fee shall be due from the customer if the alternative

provider has given at least 180 days prior notification to the

department.

(e) On and after the effective date of this section, if a retail

end-use customer previously served by an alternate provider acquires

service from an electrical corporation, except those involuntarily

required to return to an electrical corporation, the department may

impose a fee equivalent to any unavoidable costs imposed on the

department's portfolio attributable to the load of that customer, if

a fee is necessary to avoid imposing costs on other customers of the

electrical corporation, or on the state.  The fee under this

subdivision shall not apply if the customer has given the department

12 months' advance notice of the customer's intent to purchase from

the department.  If the customer has not provided the department at

least 12 months advance written notice, the customer shall pay to the

department the fees associated with the unavoidable costs for a

period of 12 months.  After the 12 month period the customer shall be

entitled to the tariff otherwise applicable for the customer.

(f) Commencing with the effective date of this section, the department shall provide public notice on an ongoing basis the net short quantity of energy procured by the department under contracts of less than one year, the amount of the applicable exit fee, and shall also provide 90 days public notice of the expiration or termination of any long term contract which will increase the net short quantity.
   (g) The commission shall require notification of each electrical

corporation customer no later than 30 days after the effective date

of this section of their limited option to choose between purchasing

power from the electrical corporation and purchasing power from an

alternate provider.  The notification shall include a description of

the future conditions of purchasing power from an alternate provider

imposed by this section if the customer elects to purchase power from

an alternative provider on or after the effective date of this

section.
No differences in this section. The AB-1X language permitting the Commission to terminate future direct access is repealed.

Both versions delete the same language from ABX-1

The definitions are the same

No change, existing direct access customers are exempt from any restrictions

________________________

The DA Coalition draft omits the language in the bill which offers a dual service option, taking both direct access and bundled service at the same time.  Neither the utilities, the customers, nor the direct access providers support this option.  Its complex and cumbersome and it would not be used.  There is no point in retaining it as it provides no realistic benefits to direct access customers.

________________________

The bill as amended provides for unrestricted direct access until the effective date of the bill, some 90 days after the end of the extraordinary session.  The DA Coalition draft clarifies that customers have a more realistic period of time in which to assess their direct access options, 120 days after the effective date.

________________________

A difference in emphasis:  The bill speaks in terms of the commission limiting direct access while the DA version speaks in terms of what customers are permitted to do.

In addition, the DA version allows customers to pay their exit or reentry fees over a period of time instead of in one lump sum.

The DA Coalition language allows residential and small commercial customers, and the DA providers who sell to them, to be certain of at least a minimum amount of load which can switch to direct access, 5% in year one and an addition 2% a year thereafter.

AB 21X as drafted leaves only the actual amount of load growth available for switching, but leaves very uncertain the process of how the CPUC will calculate this load growth quantity.

For other customers, both AB 21X and the DA coalition bill allow customers to switch without an exit fee to the extent that DWR has not purchased the entire load with long term contracts.  However, the DA coalition version includes an important clarification to the discretion given the CPUC and requires that they interpret the short term variations in power purchased by DWR so as to allow direct access, not prohibit it.  This is critical to avoid allowing the CPUC too much discretion to eliminate DA.

Both the Bill and the DA coalition version enables cogenerators or self generators to avoid an exit fee by giving DWR 180 days notice of their intention to cease service.

Both the bill and the DA version impose a reentry fee for customers returning from direct access (unless involuntarily returned) equal to the costs DWR cannot avoid.

Both the bill and the DA coalition version exempt customers from this reentry fee if they give DWR 12 months notice.

The DA coalition bill adds an important requirement that DWR advise customers of the net short position and the exit fee so that they can compare the alternatives to DWR service.   Otherwise customers will not be able to make an informed choice.

Both the bill and the DA coalition version include the requirement to advise customers of the risk of limitations on DA.



