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Disclosure Statement

PSI Energy, Inc. is a regulated entity of Cinergy Corp.

This document is provided to your company solely for the purpose of evaluation of this PSI Energy, Inc. proposal to provide Maintenance services.

The information contained herein is proprietary and is not intended for public use or voluntary disclosure to any third party without the prior written consent of PSI Energy, Inc.

Applicable Regulation

All of the products and services described in this document will be coordinated by PSI Energy, Inc. and provided by PSI Energy, Inc. or another Cinergy company affiliate.

Services provided within the service territories of The Cincinnati Gas & Electric Company (CG&E), The Union Light, Heat and Power Company (ULH&P), and PSI Energy, Inc. (PSI) will be provided in strict compliance with any applicable orders of the Public Utilities Commission of Ohio, the Kentucky Public Service Commission, and the Indiana Utility Regulatory Commission, respectively and the approved tariffs of CG&E, ULH&P, and PSI.  Services provided to any of your locations outside the service territories of CG&E, ULH&P, and PSI will be available and provided in compliance with laws, regulations, orders, and tariffs applicable to the particular site.


Section One

Proposal

A substation maintenance contract will help ensure safe, reliable power supply.

PSI Energy, Inc. is pleased to submit this proposal for providing maintenance services to your privately owned substation. PSI Energy, Inc. is positioned to provide quality inspection and maintenance services to West Fork Land Development Company L.L.C. and brings many qualifications to this project, including:

· Appreciation of a quality product and expert maintenance services

· Specific experience and expertise in the maintenance of similar substations

· Strong concern for safety at the substation sites

· Team of qualified professionals
Section Two

Sales Agreement

PSI Energy, Inc.
and
West Fork Land Development Company L.L.C.

This Agreement is made and entered into by and between PSI Energy, Inc., an Indiana corporation with its principal place of business at 1000 East Main Street, Plainfield, Indiana (hereinafter “PSI Energy”) and, West Fork Land Development Company L.L.C., Wheatland, Indiana Attn: Chris Norris, Plant Manager OEC, Wheatland, P. O. Box 187 Wheatland, Indiana 47597 (hereinafter “Buyer”) (collectively hereinafter the “Parties”), as of the 1st day of April 2000 (the “Effective Date”), revised the 19th day of July, 2000.

WHEREAS, Buyer desires to have PSI Energy provide routine maintenance at one (1) Buyer -owned substation; and

WHEREAS, Buyer desires to have PSI Energy from time to time perform equipment inspection and/or repair; and

WHEREAS, PSI Energy is capable of providing such work
 for the Buyer;

NOW, THEREFORE, in consideration of the mutual promises contained herein, the receipt and sufficiency of which are hereby acknowledged, with said consideration binding the Parties, the Parties agree as follows:
Article 1:
Scope of Work Included in the Agreement







Coordination

In June or July of every contract year, PSI Energy will meet with Buyer to schedule maintenance and the related outages for dates that are mutually acceptable.  All efforts will be made to schedule work to occur during scheduled outages or appropriate non-peak hours of operation.  Maintenance will be scheduled to occur during straight time hours and appropriate costs will be added if premium pay hours are required.  The maintenance agreement will provide these services:
Part A:
Inspection Services 345Kv Breakers & Bus

On a monthly schedule, PSI Energy will perform an inspection of your substation.  This will be a visual inspection of all seven (7) 345Kv circuit breakers, plus associated equipment, and the 345Kv busses and switches. Breakers will be checked for correct gas pressures, heaters will be checked for correct operation. Counters, loading and condition will be logged. Any targets found on relay protection shall be logged and investigated. Busses and switches shall be given a visual inspection, looking for abnormal conditions (bird’s nests, foreign objects, etc). Fences, locks, signage and yard condition shall be inspected and minor repairs (cost less than $20.00) made if needed. Batteries and chargers will be inspected monthly for correct voltage levels and checked for DC grounds.  The eye wash station will be checked for correct operation. All results will be recorded. Control room shall be swept and trash emptied and record keeping of prints and maintenance reports shall be filed. All records will be kept on the Wheatland site and a copy kept at the PSI Energy office. 

Maintenance Services

Preventive maintenance is intended to prevent problems from occurring by conducting periodic inspections and testing on the following equipment:

Assumptions: That substation equipment was checked out at commissioning and no problems were found. All equipment is at OEM specs and meets all normal criteria for correct operation.

· Battery and Charger: Once a year, the entire battery system shall be cleaned, ductor readings shall be taken between every cell and post connection, specific gravity and voltage of every cell will be measured and recorded, voltage to ground will be measured, and the battery rack will be inspected and cleaned. Charger will be checked for correct operation.

· Circuit Breakers (7): Annual winter checks will be done to check gas levels and heaters prior to anticipated cold weather.
· Infrared Inspection: All primary and secondary equipment will be surveyed on an annual basis. A report will be issued with any findings and recommendations. 
· Ground Resistance: Initial ground resistivity will be measured, in addition to touch and step potential tests. In the fifth year and every fifth year thereafter, the ground resistance of all operation ground points (switch handles) will be checked for continuity.
· High Voltage Switches (16): 345kv motor operated switches shall be inspected and motor operator mechanisms will be cleaned, adjusted and lubricated to OEM spec’s. All switches will be cycled annually and given an operational check (if available). During operation adjustments all motion will be checked. All switches will be given a visual inspection during monthly inspections and an infrared test on an annual basis.
· Relays: All relays shall be tested once prior to June 1, 2001.  Trip checks will be performed during scheduled equipment outages. All equipment will be cycled from the relays.
· Instrument Transformers: All instrument transformers and devices will be visually inspected during monthly inspections. An infrared inspection will be performed on an annual basis. If available, ratio and power factor tests will be performed every five years.
· Yard Maintenance: Herbicides will be applied on an annual basis. Bird’s nests and other debris will be removed during monthly inspections. Normal minor routine maintenance (cost less than $20.00) to structures, fence, stone, and enclosures will be included.
· KWH Meter Testing: An annual test of the metering on the step-up transformers primary will be performed according to industry standards.  PSI Energy will give Buyer not less than two weeks  notice of the performance of this test and will allow Buyer, or Buyer's agent, to be present to witness the test.
Please note that many of the maintenance items require outages for the maintenance to be performed. PSI Energy cannot be held accountable for maintenance not performed due to the inability or refusal of Buyer to remove the equipment from service.

Corrective Repair
Corrective maintenance occurs when a problem has occurred and corrective action is required to keep the equipment in service. On all equipment except the RTU or Telecommunication equipment, this repair will be provided on an as-needed basis at the appropriate hourly labor rate (see Labor Rate Table).  Materials and equipment will be provided at cost (including freight and handling) plus fifteen percent (15%).  Corrective repairs will be pre-approved at $5,000.00 or less.  Repairs exceeding $5,000.00 will be submitted to the Buyer for approval prior to being performed.

Emergency Repair

When required, PSI Energy will perform emergency repair on all equipment except the RTU or Telecommunication equipment that could include temporary repair of the damaged equipment followed by permanent repair when replacement equipment is available.  This repair will be provided on an as-needed basis at the appropriate hourly labor rate (see Labor Rate Table).  Materials and equipment will be provided at cost (including freight and handling) plus fifteen percent (15%).  Emergency repairs will be pre approved at $5,000.00 or less.  Repairs exceeding $5,000.00 will be submitted to the Buyer for approval prior to being performed.

Emergency Response

Emergency response on all equipment except the RTU or Telecommunication equipment will be performed within a one hour verbal response time, and a three hour “man on site” response time.
The times quoted for normal and emergency response shall be used as standard time frames for response to a scheduled or emergency request for services.  PSI Energy retains the right to waive the response times or equipment commitments for the contract in the event of a PSI Energy declared emergency situation, that necessitates the personnel or equipment may be needed for a PSI Energy system emergency or disaster.  In the event that an occurrence of this nature would prevent the contract response, PSI Energy will make every effort available to it to respond to the contract as soon as the resources are made available.
Part B:
RTU and Telecommunication Equipment Services

On an annual schedule, PSI Energy will perform an inspection of your RTU, verifying operation and cleanliness.

Corrective Repair
Corrective maintenance occurs when a problem has occurred and corrective action is required to keep the RTU or Telecommunication equipment in service.  RTU and Telecommunication repair will be provided on an as-needed basis at the appropriate hourly labor (see Labor Rate Table).  Materials and equipment will be provided at cost (including freight and handling) plus fifteen percent (15%).  Corrective repairs will be pre approved at $5,000.00 or less.  Repairs exceeding $5,000.00 will be submitted to the Buyer for approval prior to being performed.

Emergency Repair

When required, PSI Energy will perform emergency repair on the RTU or Telecommunication equipment that could include temporary repair of the damaged equipment followed by permanent repair when replacement equipment is available.  This repair will be provided on an as-needed basis at the appropriate hourly labor rate (see Labor Rate Table).  Materials and equipment will be provided at cost (including freight and handling) plus fifteen percent (15%).  Emergency repairs will be pre approved at $5,000.00 or less.  Repairs exceeding $5,000.00 will be submitted to the Buyer for approval prior to being performed.

Emergency Response

Emergency response on the RTU or Telecommunication equipment will be performed within a one hour verbal response time, and a four to eight hour “man on site” response time.
The times quoted for normal and emergency response shall be used as standard time frames for response to a scheduled or emergency request for services.  PSI Energy retains the right to waive the response times or equipment commitments for the contract in the event of a PSI Energy declared emergency situation, that necessitates the personnel or equipment may be needed for a PSI Energy system emergency or disaster.  In the event that an occurrence of this nature would prevent the contract response, PSI Energy will make every effort available to it to respond to the contract as soon as the resources are made available.
Part C:
Transmission Services

PSI Energy will perform an annual aerial infrared and two visual aerial inspections per year, including tower, terminators, insulators and all line hardware.  Findings will be reported by exception and provided to Buyer.  Work will be performed during acceptable flying conditions and during regular straight-time hours.

Description of Associated Structures and Equipment

Equipment to be serviced will be from line takeoff structure  3804B-1, 2 and 3 and 3804K-1, 2 and 3 to tower 4 and deadend bay  3, encompassing a total of 7 towers and 14 spans.

Corrective Repair
Corrective maintenance occurs when a problem has occurred and corrective action is required to keep the transmission structures and associated equipment in service. On all transmission structures and associated equipment, this repair will be provided on an as-needed basis at the appropriate hourly labor rate (see Labor Rate Table).  Materials and equipment will be provided at cost (including freight and handling) plus fifteen percent (15%).  Corrective repairs will be pre approved at $5,000.00 or less.  Repairs exceeding $5,000.00 will be submitted to the Buyer for approval prior to being performed.

Emergency Repair

When required, PSI Energy will perform emergency repairs, including live line, bare hand work, on all transmission structures and associated equipment, that could include temporary repair of the damaged equipment followed by permanent repair when replacement equipment is available.  This repair will be provided on an as-needed basis at the appropriate hourly labor rate (see Labor Rate Table).  Materials and equipment will be provided at cost (including freight and handling) plus fifteen percent (15%).  Emergency repairs will be pre approved at $5,000.00 or less.  Repairs exceeding $5,000.00 will be submitted to the Buyer for approval prior to being performed.

Emergency Response

Emergency response on all transmission structures and associated equipment will be performed within a one hour verbal response time, and a three hour “man on site” response time will assess damages.  Repairs to proceed upon a mutually agreed upon timetable based upon the damage assessment.  
The times quoted for normal and emergency response shall be used as standard time frames for response to a scheduled or emergency request for services.  PSI Energy retains the right to waive the response times or equipment commitments for the contract in the event of a PSI Energy declared emergency situation, that necessitates the personnel or equipment may be needed for a PSI Energy system emergency or disaster.  In the event that an occurrence of this nature would prevent the contract response, PSI Energy will make every effort available to it to respond to the contract as soon as the resources are made available.

Part D:
Additional Equipment

The Buyer will stock the following spare parts, in the related quantities.
Equipment Spares/Replacement:

· GE Alps Relay (1)

· Basler BEI25 (1)

· Carrier/Transfer Trip Extender Cards (3):

· PL-19D427767G1

· PL-19B230830G1

· SOE Printer (1)

· Harris RTU D20ME processor card (1)

· Schweitzer SEL321 Line Impedance Relay (1)

· Schweitzer SEL387 Differential Relay (1)

· Basler BEI BPR303 Relay

· Pulsar TC10B Carrier

· Pulsar TCF10B Transfer Trip

PSI Energy shall not be liable for any failure to provide work hereinunder or be deemed in default of the Agreement when such failure is the result of Buyer failing to maintain the necessary spare parts as required by this Part D.  If such necessary parts are not available, PSI Energy may either procure those parts and charge Buyer all costs and expenses related thereto or may extend the period of its performance until Buyer has obtained the parts.

Documentation (excludes that previously delivered for the PSI Energy equipment):

· Site As-built Construction Drawings for PSI Energy Equipment

· Vendor As-built Drawings (especially the Trench Panels at all three sites)

· Vendor Equipment Documentation (manuals) for all PSI Energy equipment at all sites.

· Final Organization Chart for the Westfork facility, updated every two years.
· Final telephone directory for the Westfork facility, updated every two years.
· Site As-built Construction Drawings for entire switchyard

· Vendor As-built Drawings for entire switchyard 

· Vendor Equipment Documentation (manuals) for all equipment

· All 345kv Circuit Breaker Serial Numbers

· Baseline Test Data for all 345kv Circuit Breakers

· Test Data for all other Switchyard equipment (e.g., CT’s, PT’s, MOCT’s, etc)

· Relay Test Sheets

· CT Ratio Sheets

· In-Service Phase Relation Sheets
Article 2:
Schedule

The Agreement shall be valid from the revised date above and remain in effect for a period of five (5) years or until terminated in accordance with the termination provisions contained in the attached terms and conditions. 

Article 3:
Deliverables

PSI Energy will provide the following deliverables to Buyer:

· An annual report of the findings of the maintenance services

· A cost estimate for services and/or equipment repair above the agreed upon cap.

· Emergency 24-hour telephone numbers 

Article 4:
Pricing and Payment

Pricing and Payment shall be as follows:
1. The inspection and services described in Part A:
345Kv Breakers and Bus - will be provided for a charge of: $46,200.00 per year for a five year contract.



2. The inspection and services described in
3.  Part B:
RTU or Telecommunication Services – are included in the Part A charges.
4. The Transmission Services described in Part C:
Transmission Services – will be provided for a charge of $10,200.00 per year for a five year contract.



5. Corrective and emergency equipment repair described in Scope of Work shall be provided on an as-needed basis, per the Labor Rate Table.

6. Labor Rate Table:

PSI Energy will provide technicians of the following disciplines (Test, Maintenance, Line, Trouble, SCADA and Telecommunication) with appropriate vehicles at the following rates:

Time
1.5 Time
2 Time

$75.00
$105.00
$135.00

PSI Energy will provide Engineering or Supervision (for larger jobs) with appropriate vehicles at the following rates:

Time
1.5 Time
2 Time

$85.00
$115.00
$145.00

For jobs requiring special equipment (Cranes, Aerial Platform Trucks, Digger Derricks, Specialized Equipment, etc.), additional charges will be applied.

Materials and equipment will be provided at cost (including freight and materials) plus fifteen percent (15%).

These rates are in effect for the year 2000, may be changed on an annual basis and only pertain to work performed at the contracted facility.

6. 
· 
· 
· 
7. Buyer shall be billed at the beginning of the contract and once per year with the annual report.

8. Invoices will be sent to:

Plant Manager

OEC, Wheatland

P. O. Box 187

Wheatland, Indiana 47597

9. Terms of payment shall be Net 30 days.

10. 
Article 5:
Right of Ingress and Egress

Cinergy Services has already been granted easement rights to the portion of the switchyard used to deliver power to the PSI Energy Transmission System, as required by the Interconnection Agreement between Cinergy Services and Buyer.  These rights are also granted to the Cincinnati Gas and Electric Company (CG&E) and PSI Energy.  There are remaining portions of the switchyard, and a transmission loop line, that is used to deliver power solely to the Indianapolis Power and Light transmission system (“IPL Portion”).   To the extent necessary for the CG&E and PSI Energy to perform the Work hereunder, Buyer does hereby furnish all rights-of-way and rights of ingress and egress necessary for the performance of the Work.  PSI Energy is hereby granted a limited right of ingress and egress to the following equipment (breakers, switches and buses) and structures in the IPL Portion, which is identified as follows:

The portion of the switchyard which contains Breakers 52-21,22,23 and MODs 89-21A,B; 89-22A,B; 89-23A,B, and, in addition, the ROW containing the transmission loop line into and out of the Wheatland facility from transmission structures 3804A1, 2, 3 to 3804B1, 2, 3.

Article 6:
Terms and Conditions
This Agreement shall be subject to the provisions listed herein and to the Terms and Conditions in Exhibit A, which is attached hereto and incorporated into the Agreement by reference.  The Buyer agrees that any terms and conditions contained in or accompanying Buyer’s Purchase Order shall be null and void, inasmuch as Exhibit A shall supersede any subsequent terms and conditions unless the Parties mutually agree in writing. 
IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by their duly authorized representatives as of the Effective Date.
PSI Energy, Inc.





West Fork Land Development Company L.L.C.

By:  







By: 











Name: 
  Dale  Mink





Name: 

                       




Title:  
 Principal Engineer       


Title: 
                                            


Exhibit A

West Fork Land Development Company LLC

PSI Energy, Inc.

Project Terms and Conditions

June 21, 2000

1.
These Project Terms and Conditions (“Terms”) shall be part of the Agreement between PSI Energy, Inc. (“PSI Energy”) and West Fork Land Development Company LLC (“Buyer”).  Sale of the Products and/or Services covered by this Agreement (“Work”) is expressly conditioned upon these Terms.  Any Purchase Order for or any statement of intent to purchase hereunder or any direction to proceed with the Work shall constitute assent to said Terms.  Any additional or different terms or conditions proposed by Buyer are hereby objected to by PSI Energy, including any and all Terms in Buyer’s Purchase Order, and shall not be binding unless assented to in writing by an authorized representative of PSI Energy. Buyer does not consider such obligation to be vague or in any way unenforceable, and will not contend to the contrary at any future time or in any future proceedings.

2.
Subject to the provisions of the Agreement, PSI Energy shall deliver the Work at the unit price that is stated in the Agreement and shall use reasonable efforts to deliver the Work within the schedule that is agreed upon in writing by the Parties.

3.
Buyer may request changes within the general scope of the  Agreement.  In the event that any requested change affects the anticipated schedule for delivery and/or charges for the Work, such change must be mutually agreed upon by the Parties in writing and there shall be an equitable adjustment of the payment to be made under the Agreement and the time of performance, to the extent affected by such change.

4.
Upon delivery of the Work and upon delivery of any independently identifiable portions of the Work, PSI Energy shall notify Buyer of the date of said delivery, and PSI Energy shall invoice the amounts relating to any delivered Work upon such delivery. 

5.
Buyer shall pay the full amount invoiced within 30 days of receipt of invoice.  An interest charge of 1% per month, 12% per annum, compounded daily, shall apply to all amounts past due.  Buyer shall not withhold any payments invoiced for the purposes of set-off.  If there is a dispute in the amount  invoiced or the Work performed, Buyer shall make invoiced payments and the dispute shall be resolved pursuant to Article 27 herein.  If the resolution of the dispute is in favor of the Buyer, PSI Energy shall promptly make the proper adjustment, including interest on the adjustment at the rate of 5%; if the dispute is in favor of PSI Energy, the invoiced payments shall have been forwarded at the appropriate time, therefore, no adjustment shall be made, unless payments are due to PSI Energy,  If Buyer withholds payments in noncompliance with this Article, Buyer shall pay PSI Energy interest at the rate of 5%.  

6.
PSI Energy shall have the right at any time to assign its rights and delegate its duties in total.  Such right shall be limited to assignment to an entity which is capable of performing the Work at a quality equal to that required by the Agreement and is financially capable of meeting the obligations and liabilities imposed on PSI Energy by the Agreement.

7.
PSI Energy warrants to Buyer that the Work provided hereunder will be free from defects in title, material, and workmanship.  Any such nonconformance must be reported by Buyer to PSI Energy in writing and within 90 days of the completion of such portion of the Work.  This warranty applies to defects appearing within 1 year from the date of delivery. PSI Energy shall pass through to Buyer all third party warranties, to the extent such warranties may be passed through.  Except as expressly provided in these terms, PSI Energy provides NO WARRANTIES OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.  IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, SPECIAL, OR CONSEQUENTIAL DAMAGES, INCLUDING BUT NOT LIMITED TO LOSS OF USE, REGULATORY FINES AND PENALTIES, LOST PROFITS OR REVENUES, COST OF CAPITAL, LOSS OF GOODWILL, OR COSTS OF REPLACEMENT POWER.

8.
PSI Energy shall have no liability for or arising out of services, materials, or equipment furnished by any party other than PSI Energy or its assigns or subcontractors. 

9.
PSI Energy shall have no liability for any preexisting conditions.  Buyer shall defend, indemnify, and hold harmless PSI Energy from and against all claims, damages, fees, penalties, judgements, settlements, costs and expenses, including attorneys’ fees resulting from or alleged to result from any release or threatened release of any pollutant, contaminant, or hazardous substances on the premises of Buyer, unless (a) such release or threatened release of any pollutant, contaminant, or hazardous substances is caused by the negligence of PSI Energy, or (b) such pollutant, contaminant, or hazardous substances is brought onto the premises by PSI Energy.  PSI Energy shall defend, indemnify, and hold harmless Buyer for any release or threatened release of any pollutant, contaminant, or hazardous substances on the premises of Buyer if (a) such release or threatened release of any pollutant, contaminant, or hazardous substances is caused by the negligence of PSI Energy, or (b) such pollutant, contaminant, or hazardous substances is brought onto the premises by PSI Energy.

10.1. Subject to the limitation on PSI Energy's liability set forth in Clause 10.3(a) and the provisions of paragraphs 7, 8 and 9 hereof PSI Energy shall at its own expense make good any physical loss or damage to the Buyer’s premises resulting from PSI Energy's negligence in the course of the performance of its work under the Agreement; provided, however, that the liability of PSI Energy for any such loss or damage shall be limited to an amount equal to the lesser of (i) the applicable deductible under Buyer's physical damage insurance policies or (ii) one hundred percent (100%) of the total amount paid or to be paid PSI Energy by Buyer under this Agreement.

10.2.  
(a)
Except as otherwise stated in this Clause, PSI Energy shall indemnify, defend and hold harmless Buyer and its Representatives (other than PSI Energy, any Subcontractor and their respective Representatives) against any and all losses of whatever kind and nature, including all related costs and expenses incurred in connection therewith, in respect of personal injury to or death of third parties and in respect of loss of or damage to any third party property to the extent that the same arises out of:

(i)
any breach by PSI Energy of its obligations hereunder;

(ii)
any negligent act or omission on the part of PSI Energy, its Subcontractors or their respective Representatives; and

(iii)
willful misconduct or similar breach of duty on the part of PSI Energy, its Subcontractors or their respective Representatives.

(b)
Buyer shall indemnify, defend and hold harmless PSI Energy and its Representatives against its and all claims for losses of whatever kind and nature, including all related costs and expenses incurred in connection therewith, in respect of personal injury to or death of third parties and in respect of loss of or damage to any third party property to the extent that the same arises out of:

(i)
any breach by Buyer of its obligations hereunder;

(ii)
any negligent act or omission on the part of Buyer, its contractors (other than PSI Energy, any Subcontractor or their respective Representatives); and

(iii)
any willful misconduct or similar breach of duty on the part of Buyer, its contractors (other than PSI Energy, its Subcontractors or their respective Representatives).

(c)
In the event that any losses arise, directly or indirectly, in whole or in part, out of the joint or concurrent negligence of both Parties and their respective Representatives, (i) each Party's liability therefor shall be limited to such Party's proportionate degree of fault, and (ii) each Party's contractual obligation of indemnification shall not extend to the percentage of the other Party's liability for damages due to that Party's negligence, strict liability, breach of contract or warranty, violation of statute, or other fault.

10.3.  
(a)
Notwithstanding anything herein to the contrary, and except as provided in Clause (b) below, the amount of damages, compensation or other such liabilities payable by PSI Energy shall be limited to, and shall in no event exceed an amount equal to one hundred percent (100%) of the total amount paid or to be paid PSI Energy by Buyer under this Agreement.

(b)
The limitations of liability set forth in Clause 10.3(a) above shall not limit PSI Energy's obligation to indemnify, defend and hold Buyer harmless for any losses occasioned by third party claims against Buyer pursuant to Clause 10.2(a)

(c)
Notwithstanding anything herein to the contrary, the aggregate amount of damages, compensation or other such liabilities payable by Buyer shall, in addition to the Operating Fees payable by Buyer hereunder, be limited to and shall in no event exceed an amount equal to the limitation of PSI Energy’s liability set forth in Clause 10.3(a); provided, further, that the limitations of liability set forth in this Clause 10.3(c) shall not limit Buyer’s obligation to indemnify, defend and hold harmless PSI Energy for any losses occasioned by third party claims against PSI Energy.

11.
Neither Party shall be considered to be in default in the performance of any of its obligations under the Agreement when and to the extent that such failure of performance or its inability to deliver or accept services hereunder shall be due to Force Majeure; provided, however, that Force Majeure shall not excuse the payment of monies due to events occurring or rights accruing prior to the Force Majeure.

"Force Majeure" shall mean any circumstances beyond the reasonable control and without the fault of the party claiming Force Majeure including, but not limited to, the following:

(a)
explosions, fires, nuclear radiation, contamination, hurricanes, earthquakes, floods, natural disasters, epidemics, other acts of God, and any other similar circumstances;

(b)
war and other hostilities (whether declared or not), revolution, public disorders, insurrection, rebellion, sabotage, acts of public officials or terrorist action;

(c)
failure of any third party supplier of goods or services, transporter of fuel, transmitter of electrical output, or the site interconnections, where the relevant event causing such failure constitutes force majeure under the Buyer’s or PSI Energy's contract with that party;

(d)
any action taken by any Government Authority after the date of the Agreement, including without limita​tion any order, legislation, enactment, judgment, ruling or decision thereof; and

(e)
Labor Disputes.

provided, however, that (i) none of the circumstances in paragraphs (a) through (e) shall be considered to be an event of Force Majeure to the extent such circumstance is due to the act, neglect, omission, breach of contract or of statutory duty, negligence or misconduct of the party claiming Force Majeure, its Representatives, its Subcontractors or such Subcontractor's respective Representatives; and (ii) Force Majeure events shall expressly exclude a Party's financial inability to perform.

12.
PSI Energy shall provide the Work based upon information furnished to PSI Energy by Buyer.  Buyer shall provide to PSI Energy, in a timely manner, all information that is within the control of or is available to Buyer, which is requested by PSI Energy as necessary for the performance of the Agreement.

13.
Title to and risk of loss of any portion of the materials relating to the Work shall pass to Buyer upon the delivery of such portion to the destination site. 

14.
PSI Energy shall be insured as required in the attached Insurance Requirements, which are incorporated herein by reference.

15.
PSI Energy may subcontract portions of this Work to subcontractors. 

16.
The provisions of the Agreement relating to waivers and disclaimers of liability, releases from liability, limitations of liability, exclusive remedy, and indemnity and hold harmless obligations shall extend to the directors, officers, employees, agents, subcontractors, and representatives of PSI Energy.  The parent and affiliated companies of PSI Energy shall have no liability under the Agreement, the Terms or any portion thereof, and Buyer shall look only to PSI Energy for the performance of the Agreement and for any liability under the Agreement, and shall not name any parent or affiliate in any lawsuit, legal claim or cause of action.

17.
In furnishing the Work to Buyer, PSI Energy shall be and shall remain at all times an independent contractor and not an employee, agent, or representative of Buyer.

18.
To the extent not proprietary to PSI Energy for the use at its facilities, all drawings, plans, specifications, computer data and reports developed by or for PSI Energy relating to the Agreement shall be and shall remain the property of Buyer, with PSI Energy having the right to retain copies for its use in performing the Work.

19.

(a)
Subject to Clause 19 (b), both Parties shall keep confidential all matters relating to the Work, the Project Facilities, and this Agreement, which are marked “Confidential” or are clearly designated as being confidential at the time of disclosure, and will not make any disclosure, and shall prevent its Representatives, Subcontractors and the respective Representatives of each Subcontractor, from disclosing to any Person, any such marked or designated information, data, experience and know-how, documents, manuals, policies or procedures, computer software, secrets, dealings, transactions or affairs of or relating to the Disclosing Party, the Project, the Project Facilities, or this Agreement (the "Confidential Information").

(b)
The restrictions on disclosure of Confidential Information shall not apply to the following:

 AUTONUMOUT 
any matter which is already generally available and in the public domain other than through unauthorized disclosure by the Receiving Party, its representatives, Subcontractors or Subcontractors' Representatives; 
 AUTONUMOUT 
any disclosure which may reasonably be required for the performance of the obligations of the Parties under this Agreement, or any disclosure which may be required for compliance by a Party with any statutory obligation or for the purposes of legal proceedings; provided, however, that the Receiving Party shall notify the Disclosing Party prior to any such disclosure, and the Disclosing Party shall have the right to take all actions available under applicable law to prevent or limit the scope of disclosure and to obtain confidential treatment of any Confidential Information which is ultimately disclosed;

3. any material that is already known to the Receiving Party at the time of disclosure;

4. any material that is obtained by the Receiving Party from an independent source that has the right to use and disclose such Confidential Information without restrictions;

5. any material that the Receiving Party develops independently without use of the Confidential Information; or

6. any material that the Disclosing Party discloses to a third party without a similar obligation of nondisclosure.
20.
In addition to the agreed upon price, Buyer shall also pay any applicable sales, use, excise, or other taxes, excluding any taxes relating to income, and other fees relating to the Work.

21.
Either Party may terminate the Agreement for cause if the other Party has materially breached the Agreement and has failed to remedy such material breach within 30 days of the receipt of notice to the breaching Party from the non breaching Party or, in the event it is not reasonable that such material breach can be remedied in such 30-day period, has failed to take reasonable steps to remedy such material breach within such 30-day period.  If Agreement is terminated for convenience by Buyer, Buyer shall pay PSI Energy for any and all costs and expenses incurred and commitments made in connection with the delivery of the Work, and any collection costs incurred for the recovery of such costs and expenses, including but not limited to attorneys’ fees and court costs.

22.
The Agreement shall be interpreted and construed under the laws of the state of Indiana.

23.
If any provision of the Agreement shall for any reason be held invalid or unenforceable, such invalidity or unenforceability shall not affect any other provision of the Agreement.

24.
The Agreement shall be the entire understanding and agreement between the Parties relating to the Work provided in accordance with the Agreement.  No purchase order or other document provided by Buyer shall be part of the Agreement.  No amendment, modification, or waiver of any provision of the Agreement shall be effective unless in writing and signed by both Parties.

25.
PSI Energy will not approve or accept returns or backcharges unless written authorization has been issued by PSI Energy.

26.1
If a dispute arises between the Parties relating to this Agreement, the Parties agree to use the following alternative dispute resolution (“ADR”) procedure prior to either Party pursuing other available remedies:

A.  A meeting shall be held promptly between the Parties, attended by individuals with decision-making authority regarding the dispute, to attempt in good faith to negotiate a resolution of the dispute.

B.  If, within thirty (30) days after such meeting, the Parties have not succeeded in negotiating a resolution of the dispute, they will jointly appoint a mutually acceptable neutral person not affiliated with either of the Parties to act as a mediator.  If the Parties are unable to agree on the neutral person within twenty (20) days, they shall seek assistance in such regard from CPR Institute for Dispute Resolution, Inc.  (“CPR”).  The fees of the neutral and all other common fees and expenses shall be shared equally by the Parties.

C.  The mediation may proceed in accordance with CPR's Model Procedure for Mediation of Business Disputes, or the Parties may mutually establish their own procedure.

D.  The Parties shall pursue mediation in good faith and in a timely manner.  In the event the mediation does not result in resolution of the dispute within sixty (60) days, then, upon seven (7) days' written notice to the other Party either Party may suggest another form of ADR, e.g., arbitration,  a mini-trial or a summary jury trial, or may pursue other available remedies.

26.2

All ADR proceedings shall be strictly confidential and used solely for the purposes of settlement.  Any materials prepared by one Party for the ADR proceedings shall not be used as evidence by the other Party in any subsequent litigation; provided, however, the underlying facts supporting such materials may be subject to discovery.

26.3

Each Party fully understands its specific obligations under the ADR provisions of the Agreement.  Neither Party considers such obligations to be vague or in any way unenforceable, and neither Party will contend to the contrary at any future time or in any future proceedings.


Insurance Requirements
1.  To protect Buyer, its directors, officers, and employees against liability, loss or expense of whatever kind arising out of PSI Energy's negligence or other fault, actions or inactions under this Agreement as provided for in the Agreement, PSI Energy shall procure and maintain; and require subcontractors, to procure and maintain; at its sole expense and until acceptance of the Services by Buyer, insurance or self-insurance as hereinafter enumerated.

2.  Such insurance coverage may be in any reasonable combination of primary coverage and an umbrella for excess liability.

3.  PSI Energy shall require any subcontractor at any tier, vendor, supplier, material dealer and others connected with the Services irrespective of their contractual relationship to PSI Energy or Buyer, to provide and maintain insurance at all times during the period that their agreement related to Services under this Agreement is in force and effect at the subcontractor’s, vendor's, supplier's, material dealer's or others' own cost, with insurance limits and in form and issuing companies acceptable to Buyer.

4.  PSI Energy shall submit to Buyer at the time PSI Energy executes this Agreement, a Certificate of Insurance, in form satisfactory to Buyer, or a Statement of Self Insurance, evidencing that satisfactory coverage of the type and limits set forth herein above are in effect.  Policies providing such coverages shall contain provisions that no cancellation or material changes in the policies shall become effective except on thirty (30) days’ advance written notice thereof to Buyer.  Irrespective of the requirements as to insurance to be carried as provided for herein, the insolvency, bankruptcy or failure of any insurance Buyer carrying insurance of PSI Energy, or the failure of any insurance Buyer to pay claims accruing, or the inadequacy of the limits of the insurance, shall not affect, negate or waive any of the provisions of the Agreement, including, without exception, the indemnity obligations of PSI Energy.

5.  PSI Energy shall require any policies of insurance, except Workers' Compensation coverages, which are in any way related to the Services and that are secured and maintained by PSI Energy or its subcontractors, to include Buyer, its parent and affiliated companies, and their directors, officers, employees and agents, as Additional Insured only with respect to PSI Energy's indemnity obligations pursuant to the Agreement.  Furthermore, PSI Energy shall waive all rights of recovery against Buyer, its parent and affiliated companies that PSI Energy may have or acquire because of deductible clauses in or inadequacy or limits of, any policies of insurance maintained by PSI Energy.


PSI ENERGY SHALL AT A MINIMUM MAINTAIN THE FOLLOWING INSURANCE DURING THE TERM OF THIS AGREEMENT.
A.  WORKERS' COMPENSATION AND EMPLOYERS' LIABILITY INSURANCE
PSI Energy shall comply with Worker's Compensation laws of the state where any portion of the Services is performed and maintain a Workers Compensation and Employers Liability policy.  This policy shall be endorsed to provide all states coverage, voluntary compensation coverage, and occupational disease.  If any portion of the Services is to be performed on or near navigable waters, the policy shall include United States Longshoremen’s' and Harbor Workers' Act, Death on the High Seas, Jones Act, and all shall contain endorsement for borrowed servants.  

Workers' Compensation
-Statutory


Employers Liability

-$1,000,000 Each Accident (Minimum)






-$1,000,000 Disease - Each Employee

B.  GENERAL LIABILITY INSURANCE
General Liability insurance, endorsed to provide coverage for: Explosion, Collapse and Underground Damage to property of others; Contractual Liability (particularly the applicable provisions of the "General Indemnity" section of this Agreement subject to standard policy Terms), PSI Energy's Protective Liability (if subcontracting is authorized) and Products and Completed Operations (for a minimum of one (1) year after completion of the Services).  Watercraft exclusions deleted (if Services necessitate the use of watercraft of any kind.)


Bodily Injury


$1,000,000 Each Occurrence (Minimum)


Property Damage

$1,000,000 Each Occurrence (Minimum)


OR


Bodily Injury and 

$1,000,000 Combined Single Each


Property Damage 
      
Occurrence (Minimum)

C.  AUTOMOBILE LIABILITY INSURANCE
Automobile Liability Insurance which shall include coverage for all owned, non-owned and hired vehicles.


Bodily Injury


$1,000,000 Each Person (Minimum)






$1,000,000 Each Occurrence (Minimum)


Property Damage

$1,000,000 Each Occurrence (Minimum)


OR


Bodily Injury and

$1,000,000 Combined Single Limit


Property Damage

Each Occurrence (Minimum)

D.  EXCESS UMBRELLA LIABILITY INSURANCE

Bodily Injury and

$1,000,000 Combined Single Limit


Property Damage

Each Occurrence (Minimum)

E. HULL AND PROTECTION AND INDEMNITY INSURANCE
Hull and Protection and Indemnity insurance if the Work necessitates the use of watercraft of any kind.


Hull



Full replacement cost of the watercraft (Minimum)


P & I



$1,000,000 Each Occurrence or the full value of the vessel, whichever is greater (Minimum)

F. PROFESSIONAL LIABILITY (ENGINEER'S ERRORS AND OMISSIONS INSURANCE.)
Professional Liability (Engineer's Errors and Omissions) Insurance with limits of at least $1,000,000 for each occurrence and in the aggregate.

Emergency Contact List

PSI Energy:



Emergency Call Outs (7-24)
PSI Energy Power Supervisor
(317) 838-1606

Scheduled Maintenance



Maintenance Supervisor
Martin Dickey
(812) 277-3149

Maintenance Contract Administration



Principle Engineer
Dale Mink
(513) 287-3881





West Fork Land Development:



Plant Manager
Chris Norris
(812) 321-2510

Plant Supervisor
Greg Vonfeldt
(812) 321-9510

This list may be periodically updated, by notice in writing.
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