

Contract No. EJW 180001


October __, 2000

The Toa Reinsurance Company, Limited

6, Kanda-Surugadai 3-chome

Chiyoda-ku, Tokyo 101-8703

Japan

Attention: Mr. Tomonori Ono

Fax No.: 
03 3253 5214

Telephone No.: 
03 3253 3852

Re:
WEATHER TRANSACTION TOKYO Contract No. EJW 180001
Dear Sirs:

The purpose of this document is to confirm the terms and conditions of the transaction entered into between Enron  Japan Corp. (“Party A”) and The Toa Reinsurance Company, Limited (“Party B”) pursuant to a telephone conversation between Morten Erik Pettersen of Party A and Hitoshi Okamoto of Party B (“Transaction”) on the Trade Date.  

You and we agree to promptly negotiate in good faith and sign a 1992 multicurrency‑cross border version of the ISDA Master Agreement (as published by International Swaps and Derivatives Association, Inc.) (“ISDA Master Agreement”) with such modifications as you and we shall in good faith agree.  The terms agreed to govern this Transaction and Confirmation will not prejudice the negotiation of the ISDA Master Agreement between us.

Once an agreement based on the ISDA Master Agreement is signed, this Confirmation will be supplement to, form part of and be subject to that agreement as amended and supplemented from time to time.  All provisions contained in that agreement govern this Confirmation except as expressly modified below.

Until that agreement is signed, this Confirmation and Transaction supplements, forms part of, and is subject to the terms contained in the ISDA Master Agreement (and forms a single agreement together with each other transaction between us also stated to supplement, form part of, and be subject to the terms contained in the ISDA Master Agreement) as if you and we had signed the ISDA Master Agreement without amendment subject to paragraphs 4 to 13 of this Confirmation.
1. The definitions and provisions contained in the 1991 ISDA Definitions and the 1993 ISDA Commodity Derivatives Definitions, as such definitions may be amended, supplemented, replaced or modified from time to time (collectively the “Definitions”), each as published by the International Swaps and Derivatives Association, Inc. (“ISDA”), are incorporated into this Confirmation. In the event of any inconsistency between the Definitions and this Confirmation, this Confirmation will prevail. In the event of any inconsistency between the 1991 ISDA Definitions and the 1993 ISDA Commodity Derivatives Definitions, the 1993 ISDA Commodity Derivatives Definitions will prevail.

2. Terms of Transaction. The terms of the particular Transaction to which this Confirmation relates are as follows:

	Transaction Type:
	Heating Degree Day (“HDD”) Floor Option

	
	

	Notional Amount:
	JP¥ 1,000,000 per HDD

	
	

	Trade Date:
	September 27, 2000 

	
	

	Effective Date:
	9:00am JST, November 1, 2000 

	
	

	Strike Amount:
	1330 HDD

	
	

	Termination Date:
	8:59 am JST, April 1, 2001 

	
	

	Premium Payment Details:


	Party A shall pay Party B JP¥16,000,000 two Business Days after this Confirmation has been duly executed by both parties.



	Calculation Period:
	The period from and including the Effective Date to and including the Termination Date.

	
	

	Payment Date(s):
	The fifth Business Day after the Floating Amount for the Calculation Period is determinable, provided, however, that a one time adjustment in the amount paid will be made by the appropriate party, if applicable, if the Reporting Agency makes any correction or adjustment to the reported daily maximum and minimum temperatures within 95 days of the end of the Calculation Period for any day within the Calculation Period. 



	Floating Amount Payer:

(Seller)


	Party B



	Fixed Amount Payer:

(Buyer)


	Party A



	Floating Amount:
	The sum of HDD’s calculated in accordance with the procedure detailed below, for each day during the applicable Calculation Period. If more than one Reference Weather Station is specified for a Transaction, then the Floating Amount will be the weighted average of the sum of HDD’s for each such Reference Weather Station during the applicable Calculation Period using the percentage set forth next to such Reference Weather Station for weighting. If no percentage is so specified, then the weighting shall be equal.

For a Reference Weather Station, HDD for each day is equal to the greater of (i) the Reference Basis minus the non-rounded average of the daily maximum and daily minimum temperatures in Reference Degrees from and including 9:00 AM JST on that day to and including 8:59 AM JST on the next day local time as measured by Reporting Service, and reported by the Reporting Agency, for the Reference Weather Station or (ii) zero. 



	
	

	Reference Weather Station

(“RWS”):
	Otemachi, Tokyo, Japan, Reporting Service Number 2950, IWMO Station Number 47662

	
	

	Fallback Reference Weather Station (“FRWS”):


	If for any day during the Calculation Period a daily maximum or daily minimum temperature is unavailable for the RWS then the missing temperature(s) for that day at such RWS shall be calculated in accordance with the following procedure: 

(i) The daily maximum (if the missing temperature is a daily maximum) or daily minimum (if the missing temperature is a daily minimum) temperature for the corresponding day of each of the previous 30 years at such RWS shall be identified as reported in degrees Celsius by the Reporting Service (which numbers as reported by the Reporting Service shall not be rounded by the parties) and an average temperature shall be determined, which average temperature shall be rounded using the Rounding Convention; 

(ii) In accordance with the above procedures, the daily maximum or daily minimum temperature as appropriate shall be determined for the corresponding day of each of the previous 30 years at the Reporting Agency weather station at Reporting Service weather station at Yokohama Reporting Service Number 2954 IWMO Station Number 47670 (the “Fallback Reference Weather Station” or “FRWS”), (or in the event such data is not available, from the closest geographical location that publishes data for that period as reported in degrees Celsius by the Reporting Agency (which numbers as reported by the Reporting Agency shall not be rounded by the parties) and an average temperature shall be determined, which average temperature shall be rounded using the Rounding Convention;

(iii) The average temperature generated in (ii) above shall be subtracted from the average temperature generated in (i) above (with the resulting number (whether positive or negative) referred to as the "Average Temperature Difference Number"); 

(iv) The daily maximum or daily minimum temperature as appropriate for the corresponding FRWS for the day for which the daily maximum or daily minimum temperature is missing for the RWS shall be identified as reported in degrees Celsius by the Reporting Agency (which number as reported by the Reporting Agency shall not be rounded); and 

(v) The temperature determined in (iv) shall be adjusted by adding the Average Temperature Difference Number if it is a positive number and subtracting the absolute value of the Average Temperature Difference Number if it is a negative number, with the resulting number being rounded in accordance with the Rounding Convention.  The final number determined in (v) shall be deemed the daily maximum or daily minimum temperature as appropriate for the RWS for the relevant day and shall be the number used to make the calculations as required pursuant to the procedures set forth in the “Floating Amount” above.



	
	

	Data Sources:
	The data used to determine the Floating Amount (and to the extent required, data for the FRWS) shall be obtained from the Reporting Agency or any successor thereto. To the extent that the Reporting Service data is corrected or adjusted within 95 days of the end of the Calculation Period then the adjusted or corrected number(s) shall be obtained from the Reporting Agency. Notwithstanding the foregoing, if the Reporting Agency does not issue data for the RWS, then the procedures set forth under "Fallback Reference Weather Station(s)" shall be utilized to determine the missing data.



	Strike Amount Differential:
	The amount equal to the greater of (i) the Strike Amount minus the Floating Amount and (ii) zero.



	Payment Amount:
	Notwithstanding any provision of the Agreement to the contrary, if the Floating Amount is less than the Strike Amount, the Floating Amount Payer shall pay the Fixed Amount Payer an amount in Japanese Yen equal to the product of (i) the Notional Amount and (ii) the Strike Amount Differential, which amount shall be due and payable on the applicable Payment Date, provided, however, that the maximum amount payable by the Floating Amount Payer shall not exceed JP¥100,000,000.


3. 

 Account Details:

Payments to Party A:

	Pay 
	: Enron Japan  Corp.

	
	

	For the Account of
	: Chase Manhattan Bank, Tokyo Branch

	
	

	Account Number
	: 0110004033



	
Payments to Party B:
	

	
	: 

	Pay                                                                                                                                                 
	: The Toa Reinsurance Company, Limited.

	
	

	For the Account of
	: The Bank of Tokyo-Mitsubishi, Limited, Kanda Branch

	
	

	Account Number
	: 0900005




4. 
ISDA Master Agreement provisions:  The ISDA Master Agreement deemed to govern this Transaction (and Confirmation) incorporates the following provisions:

(a) Automatic Early Termination will apply to both parties.
(b) Loss and the Second Method will apply.

(c) The Termination Currency will be Yen.

(d) The Calculation Agent is Party A (and, without limiting the generality of the pre-amble to this Confirmation, the provisions of Section 4.14 of the Definitions shall be deemed to apply to this Transaction (and Confirmation) as if set out in this Confirmation in full).
(e)
The place to apply for the purposes of the definition of Local Business Day in Section 12 of the ISDA Master Agreement is Tokyo.

(f)
The Following Modified Business Day Convention shall apply (and, without limiting the generality of the pre-amble to this Confirmation, the provisions of Section 4.12 of the Definitions shall be deemed to apply to this Transaction (and Confirmation) as if set out in this Confirmation in full).
5. 
Representations. To induce the other to enter into this Transaction, each party represents and warrants to the other that: 

(a) 
Authority: 

(i) 
the execution, delivery and performance of this Transaction have been duly authorized by all necessary corporate or other organization action on its part, and 

(ii) 
this Transaction represents its legally valid and binding obligation, enforceable against it in accordance with its terms. 

 (b) 
No Reliance and No Advisory Status: 

(i) 
the other party to this Transaction 

(1) 
is not acting as a fiduciary or financial, investment or commodity trading advisor for it, and 

(2) 
has not given to it (directly or indirectly through any other person) any assurance, guaranty or representation whatsoever as to the merits (either legal, regulatory, tax, financial, accounting or otherwise) of this Transaction or the expected performance or result of this Transaction; and 

(ii) 
in connection with the negotiation and execution of this Transaction, 

(1) 
it is acting as a principal (and not as an agent or in any other capacity, fiduciary or otherwise), 

(2) 
it is not relying upon any advice, counsel or representations (whether written or oral) of the other party other than the representations expressly set forth in the ISDA Master Agreement, 

(3) 
it has made and will make its own decisions regarding the entering into of this Transaction and as to whether this transaction is appropriate and suitable for it based upon its own judgment and upon the advice from such professional advisors as it deemed, or will deem, necessary to consult, 

(4) 
all of its decisions regarding this Transaction have been the result of arm’s length negotiations between the parties, and 

(5) 
it has a full understanding of all the terms, conditions and risks (economic and otherwise) of this Transaction, and it is capable of assuming and willing to assume (financially and otherwise) those risks.
(c)
(i)
Party A and Party B represent to each other that it understands the transaction, it is entering into the transaction in the ordinary course of its business and that it has a legitimate business purpose for entering into the transaction; and
(ii) Party B represents to Party A that it has the power and authority to enter into the 

transaction under the Insurance Business Law.




(iii) 
6.  
Additional Events of Default.
(a)
Section 5(a) of the ISDA Master Agreement is hereby amended by deleting the word “or” at the end of Subsection (vii), by replacing the period at the end of Subsection (viii) with “or;” and by inserting the following as a new Subsection (ix);


“(ix) 
Other Financial Crisis.  The Party, or if applicable, any Credit Support Provider or any Specified Entity:

(1) 
has a pre-judgment attachment ("karisashiosae"), post-judgment attachment ("sashiosae") or other court order of enforcement issued in respect of any of its assets (other than its rights under the ISDA Agreement) in relation to a debt or debts in an aggregate amount of not less than JP¥1,000,000  (or the equivalent in any currency) and such attachment or other court order of enforcement is not dismissed, discharged, stayed or restrained in each case within 30 days of the date of issue thereof; 

(2) 
has a pre-judgment attachment ("karisashiosae"), post-judgment attachment ("sashiosae") or other court order of enforcement issued in respect of any of its rights under the ISDA Agreement; or 

(3) 
has clearance of its bills of exchange, promissory notes or checks suspended by any clearing house in Japan.”

(b)
Section 6(a) of the ISDA Master Agreement is hereby amended by inserting the words “or specified in Section 5 (a) (ix)”, after the words “or, to the extent analogous thereto, (8)” in line 8 thereof.

7.  
Tax Representations.
(a)
Payer representations.  For the purpose of Section 3(e) of the ISDA Master Agreement, Party A and Party B will make the following representation:


It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii) or 6(e) of the ISDA Master Agreement) to be made by it to the other party under the ISDA Master Agreement.  In making this representation, it may rely on: 

(i) 
the accuracy of any representations made by the other party pursuant to Section 3(f) of the ISDA Master Agreement, 

(ii) 
the satisfaction of the agreement contained in Section (a)(i) or 4(a)(iii) of the ISDA Master Agreement and the accuracy and effectiveness of any document provided by the other party pursuant to Section (a)(i) or 4(a)(iii) of the ISDA Master Agreement, and 

(iii)
the satisfaction of the agreement of the other party contained in Section 4(d) of the ISDA Master Agreement, provided that it shall not be a breach of this representation where reliance is placed on clause (ii) and the other party does not deliver a form or document under Section 4(a)(iii) by reason of material prejudice to its legal or commercial position.

(b)
Payee Representations.  For the purpose of Section 3(f) of the ISDA Master Agreement, Party A and Party B make no representations.

8.
Governing Law/Jurisdiction. This Transaction and this Confirmation will be governed by and construed in accordance with the laws of Japan.  The parties further agree that, for the purposes of this Transaction and this Confirmation, Clause 13(b)(i) of the ISDA Master Agreement shall be amended to read as follows:  “each party irrevocably submits to the jurisdiction of the District Courts of Tokyo”.

9.
Confidentiality. This Confirmation and any information made available by one party to the other party with respect to this Transaction is confidential and shall not be disclosed to any third party (nor shall any public announcement relating to this Transaction be made by either party), except for such information (i) as may become generally available to the public, (ii) as may be required or appropriate in response to any summons, subpoena, or otherwise in connection with any litigation or to comply with any applicable law, order, regulation, ruling, or accounting disclosure rule or standard, (iii) as may be obtained from a non-confidential source that disclosed such information in a manner that did not violate its obligations to the non-disclosing party in making such disclosure, or (iv) as may be furnished to the disclosing party’s Affiliates and to each such person’s auditors, attorneys, advisors or lenders which are required to keep the information that is disclosed in confidence.

10.
Limitation of Liability. NO PARTY SHALL BE REQUIRED TO PAY SPECIAL, EXEMPLARY, PUNITIVE, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES (WHETHER OR NOT ARISING FROM A PARTY'S NEGLIGENCE) TO THE OTHER PARTY, EXCEPT TO THE EXTENT THAT THE PAYMENTS REQUIRED TO BE MADE PURSUANT TO THIS TRANSACTION ARE DEEMED TO BE SUCH DAMAGES. IF AND TO THE EXTENT ANY PAYMENT MADE PURSUANT TO THIS TRANSACTION IS DEEMED TO CONSTITUTE LIQUIDATED DAMAGES, THE PARTIES ACKNOWLEDGE AND AGREE THAT DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE AND THAT SUCH PAYMENT CONSTITUTES A REASONABLE APPROXIMATION OF THE AMOUNT OF SUCH DAMAGES, AND NOT A PENALTY.

11.
Setoff. In the event of an occurrence of an Early Termination Date, the Non-defaulting Party shall be entitled, at its option and in its discretion, to Set-off against any amounts owed to the Defaulting Party by the Non-defaulting Party or any of its Affiliates under this Transaction or otherwise any amounts payable by the Defaulting Party to the Non-defaulting Party or any of its Affiliates under this Transaction or otherwise. This Section shall be without prejudice and in addition to any right of Setoff, combination of accounts, lien or other right to which any party is at any time otherwise entitled (whether by operation of law, contract or otherwise). Notwithstanding any provision to the contrary contained in this Transaction, the Non-defaulting Party shall not be required to pay to the Defaulting Party any amount under this Transaction until the Non-defaulting Party receives confirmation satisfactory to it in its reasonable discretion that all obligations of any kind whatsoever of the Defaulting Party to make any payments to the Non-defaulting Party or any of its Affiliates under this Transaction or otherwise which are due and payable as of the Early Termination Date hereof have been fully and finally performed.

12. 
Severability. If any term, provision, covenant or condition of this Transaction, or the application thereof to any party or circumstance, shall be held to be invalid or unenforceable (in whole or in part) for any reason, the remaining terms, provisions, covenants, and conditions of this Transaction shall continue in full force and effect as if this Transaction had been executed with the invalid or unenforceable portion eliminated, so long as this Transaction as so modified continues to express, without material change, the original intentions of the parties as to the subject matter of this Transaction and the deletion of such portion of this Transaction will not substantially impair the respective benefits or expectations of the parties to this Transaction; provided, however, that this severability provision shall not be applicable if any provision of Section 1, 2, 5 or 6 of the ISDA Master Agreement (or any definition or provision in Section 14 to the extent it relates to, or is used in or in connection with any such Section) shall be so held to be invalid or unenforceable.

 

13.
Defined Terms.

In this Confirmation the following terms have the meanings ascribed to them.

[To add new definitions]

Reference Basis.  The Reference Basis is eighteen (18) degrees celsius. 

Reporting Service. Japanese Meteorological Agency.

Reporting Agency. Japanese Meteorological Business Support Centre of the Reporting Agency.

Rounding Convention. Degrees celsius rounded to one decimal place as follows: if the second number after the decimal point is five (5) or greater then the first number after the decimal point shall be increased by one (1), and if the second number after the decimal point is less than five (5) then the first number after the decimal point shall remain unchanged.

JST.  Japanese Standard Time.    

Enron Japan Corp. is pleased to have entered into this Transaction with you.

Yours sincerely,

	ENRON JAPAN CORP.
	Confirmed as of the Trade Date:

September 27, 2000



	By:
_____________________________


	By:
_____________________________

	Name:
_____________________________
	Name:
_____________________________



	Title:
_____________________________
	Title:
_____________________________
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