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Pursuant to Rule 85 of the Commission’s Rules of Practice and Procedure and Section 1731(c) of the Public Utilities Code, the California Manufacturers & Technology Association (“CMTA”) hereby applies for rehearing of Decision 01-09-060, issued September 20, 2001.

I. grounds for rehearing

CMTA submits that rehearing is appropriate for the following reasons:

(1) The failure of the Commission to convene evidentiary hearings prior to taking action to suspend direct access violates Section 1708.5(f) of the Public Utilities Code.

(2) The Decision fails to make the necessary findings of fact to justify suspension of direct access, and the conclusory statements contained in the body of the Decision have no record support.

CMTA respectfully requests that the Commission grant rehearing and convene evidentiary hearings before any decision is made on the suspension of direct access.

II. section 1708.5(f) OF THE PUC CODE REQUIRES THAT EVIDENTIARY HEARINGS BE HELD PRIOR TO TAKING ACTION IN THIS MATTER 

Section 1708.5(f) states:  

Notwithstanding Section 1708, the Commission may conduct any proceeding to adopt, amend, or repeal a regulation using notice and comment rulemaking procedures, without an evidentiary hearing, except with respect to a regulation being amended or repealed that was adopted after an evidentiary hearing, in which case the parties to the original proceeding shall retain any right to an evidentiary hearing accorded by Section 1708.

Many of the tariffs, regulations and rules governing direct access were adopted only after evidentiary hearings in the captioned proceedings (see e.g., D.99-06-058), as well as in other proceedings (see e.g., D.97-08-056).  Therefore, prior to taking any action to alter the effectiveness of these direct access regulations and related provisions, the Commission was required to convene evidentiary hearings consistent with the original proceedings.

III. the findings and evidence are not sufficient to justify the commission’s action

Decision 01-09-060 contains only two findings of fact:


1.
An emergency exists in the electricity market in California.

2.
Pursuant to Water Code § 80110, this Commission must determine when the right of retail end use  customers to acquire service from providers shall be suspended.

These findings by themselves are insufficient to justify the suspension of direct access at any time, let alone at this particular time.  The Decision utterly fails to provide a rational basis to support the action taken.  Moreover, other than the conclusory statements contained in the text of the Decision (which, in turn, were merely pulled from the DWR letter), there is no evidence or record support which explains why suspension of direct access is needed at this time.  Indeed, as the dissent of Commissioners Bilas and Duque indicates, it appears that the Commission has simply succumbed to the scare tactics of the DWR.

The California Supreme Court has made clear that the Commission must have evidence (“expert testimony or empirical data”) and must make adequate findings under Section 1705 of the Public Utilities Code to establish a rational basis which will survive judicial review.
  Decision 01-09-060 fails to meet this unambiguous standard.

Neither can the Commission credibly maintain that no material facts were presented in conjunction with its disposition of the Legislature’s AB1X directive.  To the contrary, there are clearly factual issues relating to the suspension of direct access which must be explored.  As enumerated in Commissioner Bilas’ Alternate Draft Decision (mailed on August 29, 2001), those issues include:

(1)
Whether direct access could actually be helpful in decreasing the amount of power DRW must purchase to cover the utilities’ net short position, thus helping to conserve State funds expended by DWR;

(2)
Whether continuation of direct access will assist in maintaining a green power market in California;

(3)
Whether current direct access customers should be allowed to renew existing contracts after any suspension date;

(4)
Whether direct access customers who were previously returned to the utilities by EPS, often due to nonpayment of PX credits, should or even must be allowed to return to direct access regardless of any suspension;

(5)
Whether the concerns stated by bond counsel, DWR, the Department of Finance, and the Treasurer are factually supported and therefore valid;

(6)
Whether suspension of any or all direct access rights is truly necessary to enable the state to float the Bonds;

(7)
Whether direct access, which comprises less than 5% of load, is actually a threat to DWR and the bonds;

(8)
Whether direct access may co-exist with the bonds in some percentage amount; and

(9)
Whether the timing of any suspension of direct access should include phasing the suspension to permit a sliding minimum percentage of direct access sales to continue over time.

(Bilas Revised Alternate, pp. 4-5.)


Despite the obvious pertinence of these issues, the Decision addresses no comment whatsoever to the parties’ numerous requests for hearing or the Commission’s rationale, if any, for not acceding to such requests.  However, to evade the hearing issue is not to eliminate it.  The Commission’s denial of hearings on the numerous pertinent issues set forth above clearly violates the requirements of Section 1705, as interpreted by the California Supreme Court.

WHEREFORE, for the foregoing reasons, CMTA respectfully requests that the Commission grant rehearing of D.01-09-060 and convene evidentiary hearings in this matter.
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