TIMBER MANAGEMENT AGREEMENT


THIS TIMBER MANAGEMENT AGREEMENT (this “Agreement”) is made and entered into and effective this _____ day of August, 2000 by and between Houston Pipe Line Company, a Delaware corporation, whose address is 1400 Smith Street, Houston, Texas 77002, hereinafter referred to as “Client” and Southern Timbergrowers, Incorporated, a Texas Corporation, whose address is 9525 Katy Freeway, Suite 138, Houston, Texas 77024, hereinafter referred to as “Consultant” (each a “Party” and collectively the “Parties”).

WITNESSETH

WHEREAS, Client is the present owner of real property in Harris County, Texas, as more specifically described on Exhibit “A” attached hereto (the “Owned Premises”); and

WHEREAS, Consultant desires to perform timber management work for Client at the Client’s Owned Premises; and

WHEREAS, Client desires to engage Consultant to perform certain timber management work in accordance with the following terms and conditions.

I. Consultant’s Duties and Responsibilities

The Consultant, hereby agrees to perform the following services (the “Services”) on the Owned Premises as follows:

a) To consult and advise Client on timber management at the Owned Premises;

b) To prepare the above described property for certain management practices as may be authorized by the Client from time to time.  The management practices are to include, but are not limited to, the following:

i. Timber stand improvement;

ii. Firebreak construction and maintenance;

iii. Insect and disease control; and

iv. Reforestation practices and operations.

c) To prepare a timber sale prospectus as may be authorized by the Client;

d) To seek out financially able prospective purchasers for the timber, solicit bids, prepare timber deeds or contracts and inspect cutting operations; and

e) All other services which may be incident and necessary to the timber management of the Owned Premises.

Consultant agrees to devote its best efforts to the furtherance of Client’s interests in the performance of the Services hereunder.  Notwithstanding anything to the contrary in this Agreement, the Client shall in its sole discretion decide whether to accept or reject any provisions, terms, conditions, or agreements for the sale of timber from the Owned Premises.  Any sale of timber shall be completed with the execution of a Timber Sale Agreement from Client substantially in the form of Exhibit “B”, which is attached hereto and incorporated herein.

II. Other Uses of Property


Consultant understands that the Property is utilized by Client for commercial purposes, including but not limited to the exploration, drilling, production, transportation and storage of oil and/or natural gas and the husbandry of livestock.  Buyer agrees that it’s rights hereunder and subject to Client or Client’s designee’s rights to utilize the Owned Premises and that it shall in no way interfere with Client or Client’s designee’s use of the Owned Premises.  Furthermore, Consultant acknowledges and understands that no activity shall be conducted on the Owned Premises that would fracture or cause subsurface movement to the Client’s underground storage facility located under the Owned Premises including, but not limited to, geophysical, seismic or other such vibration related activities, which restriction on use shall be binding on Consultant’s successors and assigns.  Consultant shall not engage in any activity that unreasonably interferes with an adjoining landowner’s existing property use.

III.
Access to the Owned Premises

Consultant is hereby granted the right of ingress to and egress from and the privilege of entering upon said Owned Premises during normal business hours.  Consultant is granted such rights of access for the purpose of performing the Services described above provided that Consultant notifies Client prior to entry and Consultant, its employee, and/or representative sign in and out at Client’s office prior to Consultant’s ingress or egress on the Owned Premises.  Consultant, its employees, agents, contractors, subcontractors and related persons shall conduct themselves as reasonably prudent consultants and in a good and workmanlike manner while on the Owned Premises.

IV.
Term

It is mutually understood and agreed by the Parties hereto that the term of this Agreement shall continue in effect for a term of one (1) year from the Effective Date hereof and month to month thereafter, unless sooner terminated by either Party giving the other written notice at least thirty (30) days prior to expiration of the then current term.  It is further understood that this Agreement may be canceled at any time by the mutual consent of the Parties hereto.

V.
Payment/Billing

Section 5.1. 
Consultant’s Expenditures.  Prior to Consultant’s performance of any Services hereunder, Consultant shall provide Client’s Representative with an estimate of the costs, expenses, and scope of contemplated Services.  Consultant shall not take any action until such time as Client’s Representative approves the action.  If the Consultant takes action without the prior written approval of the Client’s Representative, all such unauthorized action shall be at Consultant’s sole cost and expense.  Client agrees to pay Consultant as a commission fifteen percent (15%) of the total receipts from the sale of timber as set forth in Article I (the “Timber Commission”).  

Section 5.2.
Billing.  Each month the Consultant shall provide an invoice of charges incurred in accordance with this Agreement for the prior month’s Services on or before the last day of the next succeeding month.  Client shall pay such invoice within twenty (20) days of its receipt thereof.  Any Timber Commission shall be paid by Consultant to Client within twenty (20) days of Client’s receipt of all proceeds from such timber sale.   

Section 5.3.
Title Expenses.  Consultant shall not be liable for the legal expenses regarding any title curative work required as a condition precedent to the preparation of the timber deed.  If Client desires Consultant to perform any title curative work and if legal expenses will be required, it shall be at an agreed price negotiated between the Client and Consultant prior to Consultant’s incurrence of such expenses.

Section 5.4.
Events of Nonpayment.  If for any reason the Agreement is cancelled and is not extended prior to the completion of the sale of any timber, Consultant shall not be entitled to any Timber Commission.  In such event, Consultant shall, however, be entitled to payment from Client for the Consultant’s reasonable expenses for the marking, tally and appraisal work and any other cost of services that may be incurred by Consultant.

Section 5.5.
Disputed Bills.  If any portion of any bill hereunder is the subject of a bona fide dispute, Client shall pay the undisputed amount when due, and the remainder, if any, upon determination shall be paid promptly.  

VI.
Dispute Resolution


Any dispute relating to this Agreement shall be resolved by binding arbitration pursuant to the Commercial Arbitration Rules of the American Arbitration Association ("AAA") and all such proceedings shall be subject to the Federal Arbitration Act.  Each Party shall select one arbitrator and the two arbitrators shall select a third arbitrator who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration. While the third arbitrator shall be neutral, the two party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two party-appointed arbitrators or for vacating the arbitrators' award that either of such arbitrators has past or present relationships with the Party that appointed such arbitrator.  

III. Indemnification


CONSULTANT HEREBY AGREES TO INDEMNIFY, DEFEND AND HOLD HARMLESS CLIENT AND ITS PARENT, SUBSIDIARY AND AFFILIATED COMPANIES, AND ITS AND THEIR CO-OWNERS, PARTNERS, JOINT VENTURERS, CO-LESSEES, AGENTS, OFFICERS, DIRECTORS, EMPLOYEES, REPRESENTATIVES, INSURERS, CONTRACTORS AND SUBCONTRACTORS (HEREINAFTER COLLECTIVELY REFERRED TO AS THE “INDEMNIFIED GROUP”) FROM AND AGAINST ANY AND ALL DAMAGE, LOSS, COST, EXPENSE, LIABILITY, CLAIMS OR DEMANDS (INCLUDING WITHOUT LIMITATION, REASONABLE ATTORNEYS’ FEES AND COURT COSTS) WHICH IN ANY WAY ARISE OUT OF OR ARE RELATED TO THIS AGREEMENT OR THE SERVICES AND WHICH ARE ASSERTED BY CONSULTANT OR IF APPLICABLE, ANY OF ITS AGENTS, REPRESENTATIVES, OR EMPLOYEES DUE TO BODILY INJURY, DEATH OR LOSS OR DAMAGE OF PROPERTY, WHETHER OR NOT CAUSED BY THE SOLE, JOINT, OR CONCURRENT NEGLIGENCE, FAULT OR STRICT LIABILITY OF ANY ONE OF THE INDEMNIFIED GROUPS’, OTHER THAN CLAIMS ARISING FROM THE INDEMNIFIED GROUPS’ BREACH OF THIS AGREEMENT.

IV. Notice

Section 8.1.
Notice.  Any notice required or permitted to be given pursuant to this Agreement shall be in writing and may be delivered by hand, transmitted by telecopy or sent by U.S. mail addressed in accordance with the particulars for notices set forth below.

Section 8.2.
Addresses.  Whenever any notice, request, demand, statement or payment is required or permitted to be given under any provision of this Agreement, unless expressly provided otherwise, the same shall be in writing, signed by or on behalf of the Client or Consultant delivering the same, and shall be deemed to have been given and received upon the earlier of: a) actual receipt by the person or persons to whom such notice is to be given (including the receipt of a telecopy or facsimile of such notice with the answer back), or b) three (3) days following deposit of the same in the United States Mail postage prepaid, certified, return receipt requested, at the address of the applicable Party as follows:





If to Client:





Houston Pipe Line Company





1400 Smith Street





Houston, Texas 77002





Phone: (713) 853-3558





Fax:  (713) 646-8416





Attn: Candace Bywaters, Client’s Representative


Nathan Hlavaty, Alt. Client’s Representative





If to Consultant:





Southern Timbergrowers, Incorporated





9525 Katy Freeway, Suite 138





Houston, Texas 77024





Phone: 





Fax: 





Attn: Mr. Bernie Knowles

Operating communications may be made by telephone or other mutually agreeable means and may thereafter be confirmed in writing or by telecopy immediately following same.  The addresses of the Parties may be revised upon written notice given in accordance herewith, by designating in writing the new address of the Party.

V. Insurance


Section 9.1.  Minimum Coverage.  Consultant shall maintain in full force and effect during the term of this Agreement insurance coverage of these types and in the amounts set forth below:

(a)
Commercial General Liability Insurance with minimum limits of liability of not less than $1,000,000 per occurrence/aggregate combined single limit for bodily injury and property damage liability.  Such insurance shall include coverage for contractual liability, personal injury and broad form property damage, and shall provide coverage on an "occurrence" rather than a "claims made" basis.

(b)
Worker's Compensation and Employer's Liability Insurance covering all employees or agents of Consultant involved with the performance of Consultant hereunder, with policy amounts and coverage in compliance with the laws of the jurisdiction in which the Property is located and Employer's Liability Insurance with a limit of not less than $1,000,000.

 AUTONUMOUT 
Comprehensive Automobile Liability Insurance covering all owned, non-owned and hired automobiles brought by Consultant onto the Property, with limits of liability of not less than $1,000,000 combined single limit bodily injury and property damage.

(d)
Umbrella Liability Insurance to apply in excess of the limits shown in (a), (b) (employers liability) and (c) above, with limits of liability not less than $10,000,000 per occurrence/aggregate, and providing coverage subject to terms and conditions at least as broad as those of the underlying policies.


Section 9.2.
Policy Requirements.  All policies evidencing the insurance coverages required hereunder shall: (i) provide that such insurance shall not be modified by the insurance carrier to reduce coverage, canceled by the insurance carrier, or converted to a "claims made" format by the insurance carrier unless 30 days prior to notice has been given to Client; (ii) be issued by insurance companies satisfactory to Client, in its reasonable discretion, with an A.M. Best Rating of at least A; (iii) be endorsed to name Client as an additional insured; and (iv) be endorsed to apply as primary insurance and without right of contribution from any similar policies which may be maintained by Client.  All applicable deductibles or self insured amounts shall be the sole responsibility of Consultant.  Consultant agrees to require its insurer to waive any rights of subrogation against Client (and the owner of the premises), as well as its (their respective) parent companies, subsidiaries, partnerships, trust participants, affiliates, officers, directors, agents and employees.  Not less than 15 days prior to the expiration date of any such insurance policies, Consultant shall deliver to Client certificates of insurance, in substantially the same form as initially approved by Client, evidencing renewals thereof.


Section 9.3.
Evidence of Compliance.  At any time during the term of this Agreement, Client may request in writing, and Consultant shall thereupon within ten (10) days supply, evidence satisfactory to Client of compliance with the provisions of this section.  Consultant’s failure to supply such evidence with the 10-day period shall entitle Client, in its discretion, to terminate this Agreement effective as of the expiration of such 10-day period with or without notice.

Section 9.4.
Policy Alterations.  Consultant agrees to provide Client with ten (10) days prior written notice of any material alteration of any insurance policy maintained by Consultant in order to satisfy the insurance requirements contained in this Agreement, including conversion from "occurrence" to "claims made."  Notwithstanding the foregoing, Client shall have the right to cancel this Agreement upon ten (10) days written notice to Consultant if Client deems such material alterations to be unacceptable.

VI. Miscellaneous

Section 10.1.
CHOICE OF LAW.
 THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS.  

Section 10.2.
Specific Performance.  The Parties agree that monetary damages would not be a sufficient remedy for any breach of this Agreement and that each shall be entitled to equitable relief, including injunction and specific performance, in the event of any breach of the provisions of this agreement, in addition to other remedies available at law or in equity.


Section 10.3
Severance.  If any term, provision, covenant or condition of this Agreement is held by a court of competent jurisdiction to be invalid, void or unenforceable, the remainder of this Agreement shall remain in full force and effect and in no way shall be affected, impaired or invalidated.


Section 10.4 
Entire Agreement.  This Agreement represents the entire agreement and understanding of the parties, and may not be altered or modified in any manner unless first reduced to writing and signed by both parties.


This Agreement is executed by each Party effective as of this ___ day of August, 2000.

SOUTHERN TIMBERGROWERS, INC.

By:


__________________________

Printed Name: __________________________

Title:

__________________________

HOUSTON PIPE LINE COMPANY

By:


__________________________

Printed Name:
__________________________

Title:

__________________________


1

