EnronOnline – Proposed New Third Party Price Functionality

Background 

As you are aware, Enron through its trading website EnronOnline, lists bid/offer prices and volumes of energy and other commodities which Enron is prepared to buy and sell to approved counterparties that have registered with EnronOnline.  Enron’s bid/offer prices are changed daily. All counterparties will be corporates or other similar commercial enterprises. EnronOnline therefore operates as a one-to-many trading platform, i.e. Enron is in all cases one of the contracting entites to each underlying trade. 

An approved counterparty can enter the website and choose what commodities it wishes to buy or sell (at the then-current prices set by Enron), and the quantity of such commodity. Each counterparty is required to enter into an umbrella agreement (the Electronic Trading Agreement (“ETA”)) which governs the use of and access to EnronOnline.  At the same time as entering into this ETA, Enron will provide the counterparty with a password, enabling the counterparty to access EnronOnline.  Without a password, it would not be possible to trade on EnronOnline.  The obligations of each counterparty with respect to such password are governed by the Password Application ("PA") that the counterparty is also required to execute.  

As for the underlying trading terms and conditions that will govern each trade, these are posted by Enron on EnronOnline – these will apply where Enron does not currently have pre-agreed trading agreement (e.g. a master agreement) with a particular counterparty for a commodity.

Proposed New Activity
Enron wishes to extend the functionality of EnronOnline in the following manner.  It is envisaged that a small number of third party market makers (each a "Market Maker") would be permitted to post their own bid/offer prices on EnronOnline. Existing counterparties of EnronOnline would therefore have the choice of buying and selling commodities at different bid/offer prices, e.g. at prices offered by Enron itself as well as by other Market Makers.  Any trades concluded on the basis of a Market Maker's prices would be governed by the trading terms and conditions of that particular Market Maker, but in all other respects would be subject to the above mentioned ETA and PA.  Please also note the following points in relation to this new proposed functionality.

· Enron will not be responsible for the performance of any trades conducted between a Market Maker and a counterparty.

· Enron will not be responsible for the accuracy or reliability of prices quoted by any Market Maker.

· The prices offered by Market Makers will relate to trades giving rise to the physical delivery of commodities as well as cash-settled commodity derivatives (e.g. swaps, options).

· Enron may itself accept any prices quoted by any Market Maker, although in this regard that Enron will not be given any preference or priority over other counterparties.  

· Assume that the Market Maker has all necessary regulatory approvals and licenses to be able to quote prices and enter into transactions based on these prices with an approved EnronOnline counterparty. 

Advice
Please would you advise as to whether the availability of this new functionality gives rise to any legal or regulatory issues in your jurisdiction.
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