STATUS

The Spanish Energy Regulator (“CNE”) decided on 26th May 2001 to confirm Enagas’ initial denial of capacity starting 2002. CNE has also decided to recommend that the parties reach an agreement on capacity starting 2004, but has not issued any guidelines to this end (e.g. level of firmness of TPA).

NEXT STEPS

(1) To appeal against CNE’s decision at the Minister of Economy level by 26th June 2001.

(2) To internally agree on the level of firm capacity that we will require not to pursue our complaint beyond the Minister of Economy (400 MW, 800 MW, 1200 MW) at the Spanish competition authorities or European Commission level.

(3) To influence the other involved parties (Minister of Economy, Repsol-YPF) toward a `compromise` that will satisfy all the parties: Enron to obtain `some` firm capacity, Minister of Economy to encourage `foreign investment`, and Repsol to avoid a potentially embarrassing reference to   the Spanish competition authorities or  European Commission.

HOW TO INFLUENCE REPSOL GROUP (Enagas, Gas Natural, Repsol-YPF)

Repsol Group may be influenced at three levels:

Enagas Level – Low Degree of Influence:

· Gas Natural has been consistently taking all the value out of Enagas. First, GN negotiated to move the title of all gas contracts from Enagas to GN. Second, GN is currently negotiating to move the ownership of Enagas’ fiber optic network to GN. Third, GN is currently negotiating to move the ownership of Enagas’ Euro Maghreb participation to GN. 

· Gas Natural has been also consistently delaying the sale process of Enagas , with the government turning a blind eye to this. 
· Therefore, though it may be argued that any legal action against Enagas may reduce Enagas’ sale value, it may also play very well into Gas Natural/Repsol strategy. 

Gas Natural Level – High Degree of Influence:

· Gas Natural has been the arm used by Repsol to block capacity as Gas Natural has reserved all the available capacity.

· It could be expected that any `compromised` solution could include Gas Natural assigning some of the capacity they have already reserved to us. 

Repsol Level – Mid Degree of Influence:

· Repsol does not want to be drawn into potential legal action that could be taken against Enagas. As an example of its strategy, Repsol has decided that all Repsol` sponsored projects will be managed and owned by Gas Natural. 

· Repsol is already in a litigation process in the European Commission. A Repsol Executive Vice President has already mentioned to an inner circle that Repsol would wish at all costs to prevent new proceeedings at Brussels.

· Thus, Repsol could have a major influence in any capacity related decision to be taken by Enagas  and use its influence to permit us to achieve our targeted `compromised` solution.

CONCLUSION

The feasible targets for threat of or actual anti-trust action are clearly Enagas , as system operator , and Gas Natural because of clear evidence of collusion with Enagas in allocation of capacity/abuse of dominant position. An initial proposal could be the following:

a) Enagas: First, pursue a formal appeal from the CNE decision at the Ministry of Economy level which is clearly desirable and of low risk for Enron. 
b) Prepare a specific access complaint case to be presented to the Spanish domestic competition authorities and/or European Commission and use the threat of such a complaint to put pressure on Enagas to provide us with third party access. Whilst the time involved in actively pursuing any such complaint to resolution (and the fact that it cannot subsequently be withdrawn) makes it unattractive , the threat alone may be a useful bargaining tool.
c) Prepare a  general complaint against `Enagas , unrelated to the Arcos Project , and present it to  to the Spanish domestic competition authorities and/or European Commission. This may be better than a project-specific complaint but the timing point made above is equally applicable . Also , a complaint of this nature could alternatively be made in respect of Gas Natural(see below) .

d) Threaten to initiate a civil action against Enagas in the Spanish courts , based on breach of their statutory obligations. This would be a difficult , costly and potentially lengthy case to run but , again , may be a useful bargaining tool if threatened.
e) Gas Natural: Prepare a complaint against Gas Natural (e.g. Gas Natural-Endesa Power Projects in Spain) which is unrelated to the Arcos Project and use the threat of such complaint to put pressure on Gas Natural to provide us some of the capacity they have already reserved. 


