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WORKING DRAFT NO. 5

MASTER STEEL, STEEL PRODUCTS AND/OR STEEL PROCESS SERVICES 

PURCHASE AND SALE AGREEMENT

This Master Steel, Steel Products and/or Steel Process Services Purchase and Sale Agreement (including all exhibits, annexes and schedules attached hereto, collectively, this “Master Agreement”) is entered into between ________ (“Counterparty”) and Enron North America Corp. (“ENA”) as of ___________, _____ (“Effective Date”).  The parties (“Parties,” each a “Party”) may, but shall not be required to, enter into Transactions, which will be governed by this Master Agreement.  Any capitalized term used herein and not defined in the Section in which it appears shall have the meaning set forth in Section 9 hereof. Counterparty and ENA hereby agree as follows:

1. Transactions

1.1.

Procedures. 

(a)  The term "Transaction" refers to any agreement for the purchase, sale or exchange of Steel, Steel Products and/or Steel Process Services ("Commodity") or Options on the Commodity between ENA and Counterparty.  A Transaction shall be entered into by means of an offer by either Party to the other Party (through their respective representatives) in a telephone conversation that may be recorded (each Party hereby consenting to such recording of such conversations without any further notice) and the acceptance of such offer by the offeree in such telephone conversation, and may be evidenced by a Confirmation (as hereinafter defined) as provided herein.  The Parties intend that they are legally bound by the terms of a Transaction, as supplemented by this Master Agreement, from the moment on a particular date (“Trade Date”) they agree to those terms (whether orally or otherwise).  As a material part of the consideration for entering into this Master Agreement, each of the Parties agrees not to contest or assert (and hereby releases any right to) any defense to the (i) validity or enforceability of telephonic Transactions entered into by them under laws relating to whether certain agreements are to be in writing or signed by such Party to be thereby bound or (ii) the authority of any employee or representative of such Party to enter into a Transaction.  The manner of entering into a Transaction as described in this Section 1 is not intended to be the exclusive manner of forming a binding agreement between the Parties regarding a Transaction.

(b) A Transaction may also be initiated by Counterparty offering to buy or sell Commodity by clicking on the designated boxes on the Enron Online Web site.  Such Web site is not, and shall not be construed as, an offer to buy or sell by ENA.  ENA may accept or reject Counterparty’s offer at its sole discretion.  A Transaction shall be deemed executed at the time that ENA first signifies its acceptance of Counterparty’s offer, accessible on such Web site.  ENA may also send a written confirmation memorializing the Special Terms and Conditions of a Transaction, but in the event of any conflict, the terms of the written confirmation shall prevail. The terms and conditions of this Master Agreement shall govern any Transaction(s) initiated on such website.

1.2 Confirmations. 
(a) ENA will execute and send to Counterparty promptly after telephonic agreement as to a Transaction a written confirmation memorializing the Transaction (such confirmation, together with any confirmation sent pursuant to Section 1.1 (b) herein, being hereinafter referred to as a “Confirmation”), a sample form of which is attached hereto as Exhibit A. Each Confirmation will be promptly executed by Counterparty and returned to ENA; however, Counterparty’s failure to do so shall not impair the binding agreement of the Parties as to the Transaction.  Each Confirmation will list the terms and conditions for the agreed Transaction not otherwise covered by this Master Agreement, including, without limitation, (i) the identity of Buyer and Seller, (ii) the Contract Quantity, (iii) the Purchase Price for the Commodity, (iv) if the Transaction contains an Option, Option Quantity, Option Premium, Exercise Date(s) and any other relevant terms agreed to by the Parties, and (v) such other terms as the Parties shall agree, including without limitation, delivery and payment procedures.   

(b) A Confirmation sent as provided above shall be considered correct upon receipt by ENA of Counterparty’s written reply to the Confirmation, unless after Counterparty’s receipt of the Confirmation, Counterparty notifies ENA within three (3) Business Days of Counterparty’s receipt thereof, that the Confirmation contains a bona fide error and that a correction is necessary, in which case the Confirmation as revised by ENA to correct the error shall be the definitive Confirmation for the Transaction.  If any dispute shall arise as to whether an error exists, the Parties will, in good faith, make reasonable efforts to resolve the dispute.  Notwithstanding the above, if Counterparty has not timely notified ENA of a bona fide error in the Confirmation or has not otherwise replied in writing to the Confirmation within three (3) Business Days after its receipt by Counterparty, the Confirmation shall be deemed correct and binding and conclusive evidence of the Transaction agreed to by the Parties.  ENA’s failure to send a Confirmation or Counterparty’s failure to reply to or return a Confirmation shall not invalidate any otherwise valid oral Transaction. Except as otherwise provided in this Master Agreement, in the event of any inconsistency between the provisions of this Master Agreement and the terms set forth in a Confirmation, such Confirmation will prevail for the purpose of the relevant Transaction.

(c) Each Confirmation shall supplement and form a part of this Master Agreement and shall be read and construed together with this Master Agreement and all other applicable Annexes and Exhibits and other Confirmations, which constitute a single integrated agreement between the Parties, and all the Transactions contemplated in Confirmations shall be integral parts of this Master Agreement.  All Transactions are entered into in reliance on the fact that this Master Agreement and all Confirmations form a single agreement between the Parties, and that the Parties would not otherwise enter into any Transaction. 

[(d) Any and all transactions entered into between the Parties prior to the Effective Date and described on Exhibit ___ (“Existing Transactions”) shall be governed by this Master Agreement, and in the event any terms of this Master Agreement and the Existing Transactions are conflicting or inconsistent, the terms of this Master Agreement will control unless otherwise stated in such Exhibit.]

1.3
Representations. On the date of entering into this Master Agreement and each Transaction, each Party represents and warrants to the other Party:  (a) it is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation and is qualified to conduct its business, (b) it has all regulatory authorizations necessary for it to legally perform its obligations under this Master Agreement and each Transaction, (c) the execution, delivery and performance of this Master Agreement and each Transaction are within its powers, have been duly authorized by all necessary action, and do not violate its governing documents or any Law applicable to it, (d) this Master Agreement and each Transaction when entered into in accordance with this Master Agreement constitutes its legally valid and binding obligation enforceable against it in accordance with its terms, subject to any equitable defenses, (e) there are no Bankruptcy Proceedings pending or being contemplated by it or to its knowledge, threatened against it, (f) there are no legal proceedings that materially adversely affect its ability to perform its obligations under this Master Agreement and each Transaction, and (g) in connection with this Master Agreement and each Transaction:  (i) it is acting as principal; (ii) the other party is not acting as a fiduciary or financial or investment advisor for it; (iii) it is not relying upon any representations (whether written or oral) of the other party other than the representations expressly set forth in this Master Agreement; (iv) it has not been given by the other party (directly or indirectly through any other person) any advice, counsel, assurance, guarantee, or representation whatsoever as to the expected or projected success, profitability, return, performance, result, effect, consequence, or benefit (either legal, regulatory, tax, financial, accounting, or otherwise) of this Master Agreement or such Transaction; (v) it has consulted with its own legal, regulatory, tax, business, investment, financial, and accounting advisors to the extent it has deemed necessary, and it has made its own investment, trading, hedging, and other decisions based upon its own judgment and upon any advice from such advisors as it has deemed necessary, and not upon any view expressed by the other party; (vi) its decisions have been the result of arm’s length negotiations between the parties; and (vii) it is entering into this Master Agreement and such Transaction with a full understanding of all of the risks hereof and thereof (economic and otherwise), and it is capable of assuming and willing to assume those risks.  Each Party covenants that it will cause these representations and warranties to be true and correct throughout the term of each Transaction.    

2.
Term

The term of this Master Agreement shall commence on the Effective Date and shall remain in effect until terminated by either Party upon thirty (30) days’ prior written notice; provided, however, that such termination shall not affect or excuse the performance of either Party under any provision of this Master Agreement that by its terms survives any such termination and this Master Agreement (and any relevant Confirmations) shall remain in effect with respect to any Transaction(s) entered into on or prior to the date of the termination until both Parties have fulfilled all their obligations with respect to such Transaction(s).

3.
Obligations

3.1

Seller’s and Buyer’s Obligations.  With respect to each Transaction and unless otherwise agreed to by the Parties, Seller shall sell and Buyer shall purchase the Contract Quantity of the Commodity and Buyer shall pay Seller the Purchase Price for such Commodity.  

3.2 Delivery. 

(a) Source and Delivery Point.  Source of the Commodity shall be any producing source capable of producing Commodity, which meets the quality specifications set forth below.  Delivery terms are further outlined in Schedule 1.

(b) Quality Specifications.  Commodity shall meet the following standard characteristics on an as-received basis as determined in accordance with ASTM Standards (“Standards”) and not trigger any one of the Rejection Limits.  The Seller must provide original release documentation, mill certificates and product weights with the invoice.  The Commodity must be of the dimensions and specifications described in Schedule 2 attached.

(c) Term/Scheduling.  Delivery shall be scheduled by Seller with a minimum two (2) days notice.  The delivery period from ENA shall begin the first day of the delivery month; delivery to be completed by the last day of the delivery month.  The delivery period to ENA shall begin the first day of the delivery month; delivery to be completed by the 20th day of the delivery month.  Delivery/Scheduling terms are further outlined in Schedule 1.

(d) Rejection Rights.  On no more than one (1) Business Day’s notice to Seller after Buyer’s receipt of the analysis provided for in this Section, Buyer may either (i) reject any shipment that triggers any one of the Rejection Limits, determined in accordance with Standards (the “Defective Shipment”) or (ii) accept such Defective Shipment and pay Seller a discounted Purchase Price therefore that is agreed to by the Parties.  Disposal of Commodity that triggers the Rejection Limits and is rejected by Buyer shall be for Seller’s account.  Buyer shall have a maximum of thirty (30) days from physical delivery for visually (weight parameters width, thickness, surface conditions, piece count) inspected defects and a maximum of one hundred eighty (180) days from physical delivery for latent (chemistry, lamination, scale, edge wave, gouges, pits) defects.

3.3
Quality and Quantity.  Quality and quantity shall be final on load.  Buyer shall have the right and be given the opportunity to inspect and test the Commodity at point of time of grading.  Buyer's failure to inspect or test the Commodity at that time shall preclude rejection of the Commodity if the basis for such rejection reasonably would have been disclosed by such inspection or testing.  Buyer's inspector shall be deemed Buyer's agent with authority to waive test and inspection procedures.

3.4
Claims.  All claimed damage, nonconformities to contract specifications or defects which are or reasonably should be discovered and all claimed shortages in deliveries shall be recorded on dock delivery receipt(s) prior to removal of Commodity by Buyer or original bill(s) of lading and/or dock receipt(s) on Commodity delivered to Buyer's premises by Seller, each bill(s) of lading and/or receipts being hereinafter referred to as "documentary support".  All claims for damage, nonconformities to contract specifications, defects or shortages in deliveries shall be made promptly after such damage, nonconformities, defects or shortages are or reasonably should have been discovered.  All claims of whatever nature shall be made in writing sent by Buyer to Seller by registered or certified mail, shall state with particularity the nature of the claim and shall be accompanied by documentary support.  Failure to furnish such documentary support shall constitute an absolute bar to any claim.  Full particulars shall be offered Seller and its insurer for inspection and investigation of all claims.  In no event may any claim be made more than thirty (30) days after Commodity is made available to Buyer.

3.5
Seller’s Rights.  In the event that a timely and bona fide claim is made in accordance with the terms hereof, Seller shall have the right in its discretion either (i) to replace the Commodity within __ days after its receipt of such claim or (ii) to give Buyer an allowance therefor, and Seller shall have no further liability with respect to the Commodity or their use.  [In no event shall Seller's liability exceed the amount of the Purchase Price.][NOTE:  IS THIS CONSISTENT WITH THE COVER LANGUAGE?].  Buyer's obligations to accept and pay for the balance of the Commodity delivered or to be delivered under the contract shall not be affected by any claim and in no event shall Buyer have the right to reject sound coils, bundles, packages or other shipping units.

3.6     Variation.  Seller shall not be liable for normal variations in tolerance, weights, dimension, straightness, composition, mechanical properties and quantities, except as may be otherwise specified herein.  Buyer agrees that surface and/or atmospheric rust is normal unless otherwise specified herein.

[NOTE:  THE REMEDIES IN SECTIONS 3.2 THROUGH 3.6 APPEAR TO OVERLAP OR BE INCONSISTENT WITH EACH OTHER]

3.7
Taxes and Other Liabilities.  Each Party shall use reasonable efforts to administer this Master Agreement and implement the provisions in accordance with the intent to minimize Taxes. Seller shall be solely responsible as to any Transaction for all assessments, fees, costs, expenses and taxes (including without limitation, New Taxes, but not income taxes) imposed by governmental authorities or other third parties (“Third Party Impositions”) relating to the production, sale, use, loading and delivery of Commodity to Buyer or in any way accrued or levied at or prior to the transfer of title to the Commodity to Buyer. Buyer shall be solely responsible as to any Transaction for Third Party Impositions relating to the Commodity accrued or levied after the transfer of title to the Commodity to Buyer. Notwithstanding any other provision of the Agreement to the contrary, if (x)(i) a New Tax is imposed and (ii) Buyer would be responsible for such New Tax and (iii) such New Tax is (as a result of laws, regulations and applicable contracts of Buyer in effect as of the effective date of the New Tax) of the type that Buyer can pass directly through to, or be reimbursed by, another person or entity, Buyer shall pay or cause to be paid, or reimburse Seller if Seller has paid, all such New Taxes; (y)(i) a New Tax is imposed and (ii) Seller would be responsible for such New Tax and (iii) such New Tax is (as a result of laws, regulations and applicable contracts of Seller in effect as of the effective date of the New Tax) of the type that Seller can pass directly through to, or be reimbursed by, another person or entity, Seller shall pay or cause to be paid, or reimburse Buyer if Buyer has paid, all such New Taxes; and (z) if a New Tax is imposed and clauses (y) and (z) above do not apply, Buyer and Seller shall attempt to reach mutual agreement as to the sharing of the New Tax.  If Buyer and Seller are unable to reach mutual agreement, the Parties shall submit to binding arbitration in accordance with the terms of Section 7 of this Agreement to determine each Party’s respective liability for the New Tax.  If either Party is exempt from Taxes, it shall provide a certificate of exemption or other reasonably satisfactory evidence of such exemption.  Each Party shall use reasonable efforts to obtain and cooperate with the other party’s obtaining any exemption from or reduction of any Tax.  Each Party shall indemnify, release, defend and hold harmless the other Party from and against any and all Third Party Impositions with respect to the Commodity that are the responsibility of such Party pursuant to this Section.

3.8   Title and Indemnity. (a)  Seller warrants that at the time of each Delivery of the Commodity by Seller hereunder, it will have title to the Commodity, and it will be conveying title to the Commodity to Buyer, free and clear of all liens, claims, security interests, encumbrances and defects of title arising prior to the transfer of title to Buyer.  Seller and Buyer shall each indemnify, defend and hold harmless the other Party from any Claims arising from failure of title or loss of the Commodity while title and risk of loss to the Commodity is vested in the indemnifying Party.  Title and risk of loss shall pass to Buyer upon delivery at the Delivery Point in accordance with Schedule 1. 

(b)
OTHER THAN THE REPRESENTATIONS AND WARRANTIES SET FORTH IN THIS MASTER AGREEMENT OR IN ANY CONFIRMATION,  EACH PARTY EXPRESSLY NEGATES ANY OTHER REPRESENTATION OR WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, ANY REPRESENTATION OR WARRANTY WITH RESPECT TO CONFORMITY TO MODELS OR SAMPLES, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE.  This Section 3.8(b) shall survive expiration or termination of this Master Agreement and all Transactions.  

3.9 Option Exercise. Unless otherwise expressly provided in the relevant Confirmation for an Option, in order to exercise the Option, the Option buyer will, no later than 5 p.m. Central Time on the Exercise Date for an Option, notify the Option seller in writing, which notice will be irrevocable (“Notice of Exercise”), of the Option buyer’s exercise of its right or rights granted pursuant to the relevant Option.  The Option buyer may exercise the right or rights granted pursuant to the Option only by timely giving a Notice of Exercise to the Option seller. If the Option is not timely exercised, it will expire and neither Party will have any further rights or liabilities with respect to that Option. Once an Option under a Transaction has been timely and properly exercised, the physical purchase and sale of the Commodity related thereto shall be governed by the terms of this Master Agreement and the relevant Confirmation, and the terms “Buyer” and “Seller” as used in this Master Agreement shall refer to the physical buyer and seller of the Commodity, respectively, and not to the buyer and seller of the Option.

4.
Settlements; Security

4.1
Billing and Payment.  No later than the 10th Business Day of each month following the first month of the Term for each Transaction, each Party shall provide the other Party, if necessary, with an invoice, setting forth, as appropriate, (i) the aggregate Contract Price owed to Seller for the Commodity actually delivered to Buyer at each Delivery Point during the applicable month, (ii) any liquidated damages payments pursuant to Section 6.3 and (iii) any Early Termination Payment pursuant to Section 6.2.  No later than five (5) days after receipt of a Party’s invoice (or if such day is not a Business Day, the immediately following Business Day), the receiving Party shall pay, by wire transfer in immediately available United States funds, the amount set forth on such invoice to the applicable payment address provided in Exhibit B.  If the receiving Party in good faith reasonably disputes an invoice, it shall provide a written explanation specifying in detail the basis for the dispute and pay any undisputed portion no later than the due date.  If any amount disputed by the receiving Party is determined to be due, it shall be paid within five (5) days along with interest accrued at the Interest Rate from the original due date until the date paid.  If either Party fails to pay amounts under this Master Agreement when due, in addition to the rights and remedies provided in this Master Agreement, the aggrieved Party shall have the right to: (i) suspend performance under this Master Agreement until such amounts plus interest at the Interest Rate have been paid, and/or (ii) exercise any remedy available at law or in equity to enforce payment of such amount plus interest at the Interest Rate. 

4.2
Netting.  If the Parties are each required to pay any amount on the same day or in the same month, then such amounts with respect to each Party may be aggregated and the Parties may discharge their obligations to pay through netting, in which case the Party, if any, owing the greater aggregate amount may pay to the other Party the difference between the amounts owed.

4.3
Audit.  Each Party (and its representatives) has the right, at its sole expense during normal working hours and upon reasonable advance notice, to examine the records of the other Party, but only to the extent reasonably necessary to verify the accuracy of any statement, charge or computation made pursuant to this Master Agreement or a Transaction.  If requested, a Party shall provide to the other Party statements evidencing the quantities of Commodity delivered or received at the Delivery Point.  If any such examination reveals any inaccuracy in any statement, the necessary adjustments in such statements and the payments thereof will be promptly made and shall bear interest calculated at the Interest Rate from the date the overpayment or underpayment was made until paid; provided, however, that no adjustment for any statement or payment will be made unless objection to the accuracy thereof was made prior to the lapse of two (2) years from the rendition thereof; and provided further, that for the purpose of such statement and payment objections, this Section will survive any termination of a Transaction or this Master Agreement.

4.4
Credit Support.   In consideration of, and to support the financial accommodations contemplated to be extended to each party by the other party under this Master Agreement, [(1) the Counterparty shall cause its Guarantor to deliver its Guaranty to ENA, (2) ENA shall cause its Guarantor to deliver its Guaranty to Counterparty, and (3) each party shall provide Performance Assurance to the other party from time to time as provided in the Credit Support Annex, the provisions of any and all of which are incorporated herein by this reference.]
5.  Force Majeure

If either Party is rendered unable by a Force Majeure to carry out, in whole or part, its obligations under a Transaction and such Party gives oral notice and full details of the event to the other Party as soon as practicable after the occurrence of the event (such notice to be confirmed in writing), then during the pendency of such Force Majeure but for no longer period, the obligations of the Parties (other than obligations to make payments) under such Transaction shall be suspended to the extent required by the event.  The Party affected by the Force Majeure shall remedy the Force Majeure with all reasonable dispatch; provided however, that this provision shall not require Seller to deliver, or Buyer to receive, the Commodity at points other than the Delivery Point.  If an event of complete Force Majeure persists for a continuous period of ninety (90) days, then the Party not claiming Force Majeure shall have the option, upon three (3) days’ prior written notice, to terminate the affected Transaction and the obligations of the Parties thereunder (other than payment obligations for prior performance thereunder).  In the event of a Force Majeure, delivery of the affected quantity of Commodity shall not be made up except [by mutual agreement of the Parties][upon the request of the Party not claiming Force Majeure].  

6. Events of Default, Remedies and Limitation of Liability
6.1
Events of Default. An event of default (“Event of Default”) with respect to a Party (the “Defaulting Party”) shall mean any of the following: (i) the failure of Defaulting Party to pay when due any required payment under any Transaction or this Master Agreement and such failure is not remedied within three (3) Business Days after written notice thereof; (ii) the failure of the Defaulting Party to comply with its other respective obligations under any Transaction or this Master Agreement (other than the obligation (y) to make payment and (z) to establish, maintain, renew or increase Performance Assurance as set forth in the Credit Support Annex attached hereto) and such failure continues uncured for five (5) Business Days after written notice thereof; (iii) the Defaulting Party shall be subject to a Bankruptcy Proceeding; (iv) the failure of a Party’s Guarantor, if any, to perform any covenant in its Guaranty, such Guaranty expires, is terminated or ceases to guarantee the obligations of such Party under this Master Agreement or any Transaction, or such Guarantor becomes subject to a Bankruptcy Proceeding; (v) any representation or warranty made by a Defaulting Party or its Guarantor under any Transaction or this Master Agreement or any Credit Support Document to which it is a party shall prove to be untrue or misleading in any material respect when made or repeated or deemed to have been made or repeated; (vi) the occurrence of a Merger Event; (vii) the failure in the payment when due (whether at maturity, by acceleration, or otherwise) of any obligation in respect of borrowed money, in an aggregate amount in excess of [$__________ with respect to Counterparty, [and $__________ with respect to Counterparty’s Guarantor], $100,000,000 with respect to ENA, [and $100,000,000 with respect to ENA’s Guarantor], and the failure to remedy such failure within any applicable grace period, or the failure by Counterparty or [ENA] [and ENA’s Guarantor], as the case may be, in the performance of, or the occurrence and continuance of any other event of default (however defined) under, any agreement in which such obligation is created, evidenced, or secured, if such failure or event of default is not remedied within any applicable grace period and the effect of such failure or event of default is to cause such obligation in such an aggregate amount to become, or to permit the holder(s) of such obligation (or a trustee or agent on behalf of such holder(s)) to declare such obligation, due prior to its expressed maturity; or (viii) the failure to establish, maintain, renew, substitute or increase the Performance Assurance as defined in, and in accordance with the terms and provisions of, the Credit Support Annex.  Upon the occurrence and during the continuation of an Event of Default as to the Defaulting Party, the other Party (the “Non-Defaulting Party”) may, in its sole discretion, (a) accelerate and liquidate the Parties’ respective obligations under this Master Agreement and all Transactions by establishing, and notifying the Defaulting Party of, an early termination date (which shall be no earlier than the date of such notice) on which this Master Agreement and all Transactions shall terminate (“Early Termination Date”), (b) withhold any payments due to the Defaulting Party until such Event of Default is cured and/or (c) suspend performance of its obligations under this Master Agreement and any Transactions until such Event of Default is cured.  Notwithstanding the immediately preceding sentence, if the “Event of Default” is one described in clauses (i), (ii), (iv), or (v) above and the Non-Defaulting Party has elected to establish an Early Termination Date, the Non-Defaulting Party may, in its sole discretion, choose to terminate (i) all Transactions or (ii) only those Transaction(s) which gave rise to such Event(s) of Default (in which latter case, this Master Agreement shall remain in effect as to all Transactions not then terminated, without prejudice to the Non-Defaulting Party’s rights under this Section 6.1 to declare upon a subsequent Event of Default an Early Termination Date as to any remaining Transaction(s)).  If notice of an Early Termination Date is given under this Section 6.1, the Early Termination Date will occur on the designated date, whether or not the relevant Event(s) of Default is then continuing. Any rights of a Non-Defaulting Party under this Section 6.1 shall be in addition to such Non-Defaulting Party’s other rights under this Section 6. 
6.2
Early Termination Payment.  If an Early Termination Date is established, the Non-Defaulting Party shall in good faith calculate its Gains, or Losses and Costs, resulting from the termination of the terminated Transaction(s), aggregate such Gains, Losses and Costs with respect to all terminated Transactions into a single net amount, and then notify the Defaulting Party of the net amount owed or owing.  If the Non-Defaulting Party’s aggregate Losses and Costs exceed its aggregate Gains, the Defaulting Party shall, within five (5) days of its receipt of such notice pay the net amount to the Non-Defaulting Party, including interest at the Interest Rate from the Early Termination Date until paid.  If the Non-Defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, if any, resulting from such early termination, the Non-Defaulting Party shall pay the net amount to the Defaulting Party in accordance with Section 4.1 hereof.  The Non-Defaulting Party shall determine its Gains, Losses and Costs as of the Early Termination Date, or, if that is not possible, at the earliest date thereafter that is reasonably possible.  If an Event of Default occurs and/or an Early Termination Date is designated and occurs, the Non-Defaulting Party may (at its election) set off any or all amounts owed or accrued and payable by the Defaulting Party to the Non-Defaulting Party or its Affiliates (under this Master Agreement or under any other agreements or undertaking(s)) against any or all amounts owed or accrued and payable by the Non-Defaulting or its Affiliates owes to the Defaulting Party (whether under this Master Agreement or under any other agreements or undertaking(s)).  Notwithstanding any provision to the contrary contained in this Master Agreement or in a Confirmation, the Non-Defaulting Party shall not be required to pay to the Defaulting Party any net amount due to an early termination until the Non-Defaulting Party receives confirmation satisfactory to it in its reasonable discretion that all obligations of any kind whatsoever of the Defaulting Party to make any payments to the Non-Defaulting Party or any of its Affiliates under this Master Agreement or under any other agreement(s) or undertaking(s) have been fully and finally performed.  This Section shall be without prejudice and in addition to any right of setoff, combination of accounts, lien or other right to which any Party is at any time otherwise entitled (whether by operation of law, contract or otherwise) and each Party reserves to itself all rights, setoffs, counterclaims, combination of accounts, liens and other remedies and defenses which such Party has or may be entitled to (whether by operation of law or otherwise).  
6.3
Remedies.  The remedies set forth in this Section 6.3 shall be the Non-Defaulting Party’s exclusive monetary remedies for the Defaulting Party’s failure to perform under a Transaction prior to the Non-Defaulting Party’s early termination of such Transaction due to an Event of Default pursuant to Section 6.1:

(a) Unless excused by Force Majeure or Buyer’s failure to perform, if Seller fails to deliver all or any part of the quantity of Commodity to be delivered under a Transaction, Seller shall pay Buyer for each unit of such deficiency (“Deficiency”) an amount equal to the positive difference, if any, obtained by subtracting the Contract Price for the Deficiency from the Replacement Price plus (i) any additional transportation costs incurred by Buyer due to such failure and (ii) Legal Costs incurred by Buyer.  

(b)  Unless excused by Force Majeure or Seller’s failure to perform, if Buyer fails to accept all or any part of the quantity of Commodity to be delivered under a Transaction, Buyer shall pay Seller for each unit of the Deficiency an amount equal to the positive difference, if any, obtained by subtracting the Sales Price from the Contract Price plus (i) any additional transportation costs incurred by Seller due to such failure, and (ii) Legal Costs incurred by Seller.  

(c) Payment of amounts, if any, determined under paragraph (a) or (b) of this Section 6.3 shall be made within five (5) days after an invoice is received by the Party obligated to make the payment.  All such determinations shall be made in a commercially reasonable manner, and the Non-Defaulting Party shall not be required to enter into any actual replacement transaction in order to determine the Replacement Price or Sales Price as appropriate.  If a Party obligated to make a payment under this Section 6.3 timely makes such payment to the other Party, no failure to perform as described in this Section 6.3 shall constitute an Event of Default pursuant to Section 6.1.

6.4
Damages Stipulation.  Each Party stipulates that the payment obligations set forth in this Section 6 for the damages incurred are a reasonable approximation of the anticipated harm or loss and acknowledges the difficulty of estimation or calculation of actual damages, and each Party hereby waives the right to contest such payments as unenforceable, an unreasonable penalty or otherwise.

6.5
Expenses. The Defaulting Party will, on demand, indemnify and hold harmless the Non-Defaulting Party for and against all reasonable out-of-pocket expenses, including Legal Costs, incurred by the Non-Defaulting Party in the enforcement and protection of its rights under this Master Agreement or any Transaction by reason of an Event of Default or an early termination of a Transaction, including, but not limited to, costs of collection.

6.6 
Limitation of Liability. THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS MASTER AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF.  FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS HEREIN PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE LIABLE PARTY’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION, AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED UNLESS OTHERWISE PROVIDED IN THIS MASTER AGREEMENT.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE LIABLE PARTY’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY.  NOTWITHSTANDING ANY OTHER PROVISION IN THIS MASTER AGREEMENT OR IN ANY TRANSACTION, NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS, OR BUSINESS INTERRUPTION DAMAGES, WHETHER BY STATUTE, IN TORT OR IN CONTRACT, UNDER THIS MASTER AGREEMENT, ANY TRANSACTION, ANY INDEMNITY PROVISION OR OTHERWISE.

7.
Arbitration

ANY AND ALL DISPUTES ARISING OUT OF OR IN CONNECTION WITH THIS MASTER AGREEMENT OR ANY TRANSACTION, INCLUDING ANY QUESTION REGARDING ITS EXISTENCE, VALIDITY OR TERMINATION, SHALL BE RESOLVED BY BINDING ARBITRATION GOVERNED BY THE FEDERAL ARBITRATION ACT AND CONDUCTED IN ACCORDANCE WITH THE AMERICAN ARBITRATION ASSOCIATION COMMERCIAL ARBITRATION RULES (“RULES”), WHICH RULES ARE DEEMED TO BE INCORPORATED BY REFERENCE INTO THIS CLAUSE.  THE NUMBER OF ARBITRATORS SHALL BE THREE, EACH PARTY HAVING THE RIGHT TO APPOINT ONE ARBITRATOR, WHO SHALL TOGETHER APPOINT A THIRD NEUTRAL ARBITRATOR WITH AT LEAST FIVE (5) YEARS EXPERIENCE IN THE STEEL, STEEL PRODUCTS AND/OR STEEL PROCESS SERVICES TRADING INDUSTRY OR OTHER COMMODITY TRADING INDUSTRY WITHIN THIRTY (30) DAYS IN ACCORDANCE WITH THE RULES.  THE LOCATION OF ARBITRATION HEARINGS SHALL BE HOUSTON, TEXAS. THE PARTIES HEREBY EXPRESSLY WAIVE ANY RIGHT OF APPEAL TO ANY COURT.  THERE WILL BE NO WRITTEN TRANSCRIPT OR RECORD OF THE ARBITRATION PROCEEDING.  THE ARBITRATORS WILL ONLY MAKE THEIR AWARD AND WILL NOT RENDER A WRITTEN OPINION EXPLAINING THEIR AWARD.  IT IS EXPRESSLY AGREED THAT THE ARBITRATORS SHALL HAVE NO AUTHORITY TO AWARD ATTORNEY’S FEES, OR CONSEQUENTIAL, SPECIAL, INDIRECT, TREBLE, EXEMPLARY OR PUNITIVE DAMAGES OF ANY TYPE, THE PARTIES HEREBY WAIVING THEIR RIGHTS, IF ANY, TO RECOVER ATTORNEY’S FEES AND CONSEQUENTIAL, SPECIAL, INDIRECT, TREBLE, EXEMPLARY AND PUNITIVE DAMAGES WITH RESPECT TO THIS MASTER AGREEMENT AND ANY TRANSACTIONS. ALL OF THE ARBITRATORS’ ORDERS AND DECISIONS MAY BE ENFORCEABLE IN, AND JUDGMENT UPON ANY AWARD RENDERED IN THE ARBITRATION PROCEEDING MAY BE CONFIRMED AND ENTERED BY ANY COURT HAVING PROPER JURISDICTION.  THE PARTIES AGREE THAT ALL ARBITRATION PROCEEDINGS CONDUCTED HEREUNDER AND THE DECISION OF THE ARBITRATORS SHALL BE KEPT CONFIDENTIAL AND NOT DISCLOSED, EXCEPT TO A PARTY’S AFFILIATES, ACCOUNTANTS, AND LAWYERS.

8. Miscellaneous

8.1

Successors and Assigns; Assignment. This Master Agreement shall inure to the benefit of and be binding upon the Parties and their respective successors and permitted assigns. However, neither Party shall assign this Master Agreement or any Transaction or any of its rights or obligations hereunder or under any Transaction without the prior written consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the foregoing, either Party may, without the need for consent from the other Party (and without relieving itself from liability hereunder and under any Transaction), (a) transfer, sell, pledge, encumber or assign this Master Agreement and/or any Transaction or the accounts, revenues or proceeds hereof or thereof in connection with any financing or other financial arrangements; (b) transfer or assign this Master Agreement and/or any Transaction to an Affiliate of such Party; or (c) transfer or assign this Master Agreement and/or any Transaction to any person or entity succeeding to all or substantially all of the assets of such Party by way of merger, reorganization or otherwise; provided, however, that no such assignment shall in any way relieve the assignor from liability for full performance under this Master Agreement and the Transactions and that any such assignee agrees to be bound by the terms and conditions of this Master Agreement and such Transactions and that assignor’s credit support remains in place.

 8.2

Notices.  All notices, requests, statements or payments shall be made to the addresses specified in Exhibit B hereto.  Unless expressly provided otherwise, notices shall be in writing and delivered by letter, facsimile or other documentary form.  Notice by facsimile or hand delivery shall be deemed to have been received by the close of Business Day on which it was transmitted or hand delivered (unless transmitted or hand delivered after close of the Business Day in which it shall be deemed received at the close of the next Business Day).  Notice by overnight mail or courier shall be deemed to have been received one Business Day after it was sent.  A Party may change its address by providing notice thereof in accordance with this Section.

8.3

Confidentiality.  Neither Party shall disclose the commercial and/or credit terms of this Master Agreement or any Transaction to a third party (other than to a Party’s and its Affiliates’ employees, lenders, counsel, insurers or accountants or prospective permitted purchasers, directly or indirectly, of a Party or all or substantially all of a Party’s assets or of any rights under this Master Agreement or any Transactions, in each case who have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Party shall notify the other Party of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure. The provisions of this Master Agreement other than the terms of any Transaction are not subject to this confidentiality obligation. The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with this confidentiality obligation; provided, that all monetary damages shall be limited in accordance with Section 6.
8.4
Governing Law.  THIS MASTER AGREEMENT AND EACH TRANSACTION AND THE RIGHTS AND DUTIES OF THE PARTIES ARISING HEREFROM AND THEREFROM SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT GIVING EFFECT TO PRINCIPLES OF CONFLICTS OF LAWS. THE PARTIES AGREE THAT ANY TRANSACTION BETWEEN THEM UNDER THIS MASTER AGREEMENT IS A "QUALIFIED FINANCIAL CONTRACT" WITHIN THE MEANING OF NEW YORK GENERAL OBLIGATIONS LAW § 5-701(b).

8.5
Submission to Jurisdiction.
(a) With respect to applications for any judicial relief to enforce the obligations under this Master Agreement in connection with submission by the Parties to binding arbitration (including a stay of any action brought in violation of the obligation to arbitrate) and judicial confirmation of the arbitrator's award, each Party hereby:

(i) consents to the non-exclusive personal jurisdiction of the courts located in the Borough of Manhattan, New York, USA;

(ii) agrees that venue properly lies in the above-designated jurisdiction; and

(iii) waives any claim that any such action should be dismissed on grounds of inconvenient forum or lack of personal jurisdiction, or that any such action should be transferred to any court or tribunal outside the above-designated jurisdiction.

(b)  The Parties agree that a final judgment by any court in the above-designated jurisdiction covered by this Agreement shall be conclusive and may be enforced in other jurisdictions in any manner provided by law.

(c)  The Parties hereby waive any claim that a judgment obtained in the above-designated jurisdiction is invalid or unenforceable.

(d)  Service of process upon a Party may be affected by delivery (verified by a receipt signed by a representative of the Party served) to the address for notices to that Party set forth in the Confirmation.  If requested, each Party irrevocably agrees to appoint an agent for the service of process acceptable to the other Party and deliver to the requesting Party a copy of the designated process agent's acceptance of the appointment within thirty (30) days.  Nothing contained herein shall affect the right to serve process in any manner permitted by applicable law.

(e) To the extent that either Party may, in any jurisdiction, now or hereafter, claim or acquire for itself or its assets, immunity from suit, execution, attachment (whether in aid or execution, before judgment or otherwise) or other legal process, such Party expressly and irrevocably waives such immunity in respect of its obligations under this Agreement (to the fullest extent it may be permitted to do so under any applicable law).
8.6
 
Entire Agreement; Amendments; Interpretation. This Master Agreement, the Schedules, Annexes, Exhibits and Appendices hereto and made a part hereof, if any, and each Transaction, constitute the entire agreement between the Parties relating to the subject matter contemplated by this Master Agreement and supersedes any prior or contemporaneous agreements or representations affecting the same subject matter.  Except for any matters which, in accordance with the express provisions of this Agreement, may be resolved by verbal agreement between the Parties, no amendment, modification or change to this Master Agreement shall be enforceable unless reduced to a writing executed by the Party against whom such amendment, modification or change is sought to be enforced and specifically referencing this Master Agreement.  The Parties acknowledge that each Party and its counsel have reviewed and revised this Master Agreement and that the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting Party shall not be used in interpretation of this Master Agreement.
8.7
Counterparts; Severability; Survival.  This Master Agreement and each Confirmation may be executed in several counterparts, each of which is an original and all of which constitute one and the same instrument.  Except as may otherwise be stated herein, any provision or Section hereof that is declared or rendered unlawful by any applicable court of law or regulatory agency, or deemed unlawful because of a statutory change, will not otherwise affect the lawful obligations that arise under this Master Agreement or a Transaction.  In the event any provision of this Master Agreement is declared unlawful, the Parties will promptly renegotiate to restore this Master Agreement or such Transaction as near as possible to its original intent and effect.  All indemnity and audit rights shall survive the termination of this Master Agreement in full for a period of two (2) years (except with respect to audit rights as to Third Party Impositions which shall survive for the applicable statute of limitations, including any extensions thereof). 
8.8 
Non-Waiver; Duty to Mitigate; No Partnership or Third Party Beneficiaries.  No waiver by any Party of any its rights with respect to the other Party or with respect  to any matter or default arising in connection with this Master Agreement shall be construed as a waiver of any subsequent right, matter or default whether of a like kind or different nature. Any waiver shall be in writing signed by the waiving Party. Each Party agrees that it has a duty to mitigate damages.   Nothing contained in this Master Agreement or in any Transaction shall be construed or constitute any Party as the employee, agent, partner, joint venturer or contractor of any other Party.  This Master Agreement and each Transaction is made and entered into for the sole protection and legal benefit of the Parties, and their permitted successors and assigns, and no other Person shall be a direct or indirect legal beneficiary of, or have any direct or indirect cause of action or claim in connection with, this Master Agreement or any Transaction.

8.9
Incoterms 2000.  Any situations not specially addressed either in this Master Agreement, or any Confirmation memorializing a Transaction under this Master Agreement will be governed and construed under Incoterms 2000 (to the extent applicable) as in effect at the time a Transaction is entered into.

8.10  U.N. Convention.  ENA and Counterparty agree that the United Nations Convention on Contracts for the International Sale of Goods 1980 shall not in any way apply to, or govern any Transaction(s) under this Master Agreement pursuant to Section 6 of the Convention.

8.11 
Anti-Dumping. In the event that an antidumping and/or countervailing duty petition is filed with the United States International Trade Commission and/or the United States Department of Commerce against Commodity covered under any Transaction from a country named in the petition and there has been a preliminary affirmative determination by the International Trade Commission, the Buyer or Seller shall have the right to renegotiate the terms of any Transaction to the extent that such Transaction involves Commodity for which an entry has not been liquidated by U.S. Customs and which would be the subject of an antidumping or countervailing duty order resulting from that petition, provided that the Buyer or Seller notify the other party under the procedures specified herein prior to the date that liquidation of the involved entry is final.

8.12
Installments.  Unless otherwise expressly stated, Seller shall have the right to make delivery in installments.  All installments shall be separately invoiced and paid as billed without regard to subsequent deliveries and no offset shall be allowed against the payment due for such installment.  Failure to pay for any installment when due shall excuse Seller from making further deliveries under this or any other contract.  Delay in delivery of any installment shall not relieve Buyer of its obligation to accept remaining installments.  Delivery dates are approximate and are based on information from Seller's supplier(s).

8.13
Licenses and Permits.  Seller undertakes that it has obtained and will maintain all necessary licenses and consents and permits in relation to the sale of the Commodity and Buyer undertakes that it has obtained all necessary licenses, consents and permits in relation to the purchase of the Commodity.  The failure to obtain and retain such licenses, consents and permits shall not constitute an event of Force Majeure, provided that the relevant regulations in force at the date of entering into the Transaction required such licenses, consents or permits. 

8.14
Insurance.  Where Seller is obliged under the terms of a Transaction to insure the Commodity, it shall do so in respect of all risks with underwriters or an insurance company of good repute and, unless agreed otherwise, the insurance shall be as per category A of the Institute Cargo Clauses (Institute of London Underwriters) for the invoice price of the Commodity plus 10% (i.e. 110%) and shall be provided in the contractual currency of the Transaction.

8.15

Compliance With U.S. Laws And Regulations In International Transactions.

(a)
The Parties acknowledge that ENA is subject to and governed by the laws and regulations of the United States of America (the "U.S. Laws"), including but not limited to the Foreign Corrupt Practices Act of 1977, as amended, and laws restricting participation in or compliance with certain foreign boycotts, directly or indirectly, as contained in the U.S. Export Administration Act of 1979, as amended, and the U.S. Internal Revenue Code, as amended.  The Parties will cooperate and otherwise conduct their business and activities hereunder in such a manner as to assure that ENA or any of its Affiliates is not placed in a position of noncompliance with any applicable U.S. Laws, including but not limited to any reporting requirements.

(b)    If ENA is Buyer, Counterparty warrants that the product supplied under this agreement shall not be produced by, originate or be shipped from any country subject to U.S. trade sanctions (including but not limited to Iran, Iraq, Cuba, North Korea, Libya, Sudan, The Federal Republic of Yugoslavia and the Republic of Serbia) and/or any country with whom ENA is prohibited by U.S. law or U.S. regulations from trading.  Counterparty shall if requested by ENA provide ENA with a certificate of origin for the product.  The certificate of origin shall be attested by an official seal and signature of the customs authorities or the Chamber of Commerce at the loadport.  Counterparty shall ensure that ENA  receives the certificate of origin within thirty (30) days of the bill of lading date.  It is a condition of this Master Agreement that the Counterparty complies with their obligations under this clause. In the event that the Counterparty is in breach of its obligations hereunder in whole or in part ENA shall be entitled to reject the Commodity and claim damages.

(c)     If ENA is Seller, Counterparty warrants that it shall not cause or permit the Commodity purchased under this Master Agreement to be shipped directly or indirectly through or to, or be resold, exchanged, bartered or otherwise supplied to any country, government, governmental entity or national thereof subject to U.S. trade sanctions (including but not limited to North Korea, Cuba, Iran, Iraq, Libya, Sudan, the Federal Republic of Yugoslavia and the Republic of Serbia) or any country, government, governmental entity or national thereof with whom U.S. persons are prohibited from trading or dealing under U.S. law.  Upon ENA’s request, Counterparty agrees to notify ENA of the final destination of the product and provide ENA with relevant documentation adequate to verify such destination. It is a condition of this Master Agreement that Counterparty complies with its obligations under this clause.  In the event that Counterparty is in breach of any of the provisions of this clause in whole or part, ENA shall be entitled to terminate this agreement immediately without any liability, and Counterparty shall hold ENA harmless and indemnify ENA for any damages, losses, costs, fines or penalties incurred by ENA resulting from Counterparty’s breach.

9. Definitions

“Affiliate” means, with respect to any person, any other person (other than an individual) that directly or indirectly, through one or more intermediaries, controls or is controlled by, or is under common control with, such person.  For this purpose, “control” means the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests having ordinary voting power.

“ASTM” means the American Society for Testing and Materials.

“Bankruptcy Proceeding” means with respect to a Party or entity, such Party or entity (i) is dissolved (other than pursuant to a consolidation, amalgamation or merger); (ii) becomes insolvent or is unable to pay its debts or fails or admits in writing its inability generally to pay its debts as they become due; (iii) makes a general assignment, arrangement or composition with or for the benefit of its creditors; (iv) institutes or has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law affecting creditors’ rights, or a petition is presented for its winding-up or liquidation; (v) has a resolution passed for its winding-up, official management or liquidation (other than pursuant to a consolidation, amalgamation or merger); (vi) seeks or becomes subject to the appointment of an administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar official for it or for all or substantially all its assets; (vii) has a secured party take possession of all or substantially all its assets or has a distress, execution, attachment, sequestration or other legal process levied, enforced or sued on or against all or substantially all its assets and such secured party maintains possession, or any such process is not dismissed, discharged, stayed or restrained, in each case within 30 days thereafter; (viii) causes or is subject to any event with respect to it which, under the applicable laws of any jurisdiction, has an analogous effect to any of the events specified in clauses (i) to (vii) (inclusive); or (ix) takes any action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the foregoing acts.

“Business Day” means a day on which Federal Reserve member banks in New York City are open for business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. Central Time.

“Buyer” means the Party to a Transaction who is obligated to purchase and receive, or cause to be received, Commodity during a Term of the Transaction.

“Central Time” means Central Standard Time or Central Daylight Time, as the case may be.

“Claims” means all claims or actions, threatened or filed and whether groundless, false or fraudulent, that directly or indirectly relate to the subject matter of an indemnity, and the resulting losses, damages, expenses, attorneys’ fees and court costs, whether incurred by settlement or otherwise, and whether such Claims or actions are threatened or filed prior to or after the termination of this Master Agreement.
“Commodity” means Steel, Steel Products and/or Steel Process Services.

"Confirmation" means a written notice confirming the specific terms of a Transaction which may be in any form adequate at law.

“Contract Price” means the price in $U.S. to be paid by Buyer to Seller for the purchase of Commodity and any other proper charges pursuant to a Transaction.

“Contract Quantity” means the quantity of Commodity that Seller agrees to sell to (or if applicable, exchange with), or cause to be delivered to, Buyer, and that Buyer agrees to purchase and receive, or cause to be received, from Seller, pursuant to a Transaction, as specified in a Confirmation.

“Costs” means any brokerage fees, commissions and other transactional costs and expenses reasonably incurred either by the Non-Defaulting Party as a result of terminating any hedges or other risk management contracts and/or entering into new arrangements to replace the early terminated Transaction(s), and Legal Costs incurred by the Non-Defaulting Party.
"Credit Support Annex" shall mean the Annex A attached to this Master Agreement and made a part hereof.  The Credit Support Annex shall prevail in the event of any inconsistency between it and the provisions of any agreement, annex or schedule relating to the requirements for the delivery and maintenance of Performance Assurance that is part of any Confirmation.

"Credit Support Documents" shall mean any Guaranty, letter of credit, security agreement, the Credit Support Annex, and any other credit support document required by, or provided pursuant to, this Master Agreement.

“Delivery Point” means the agreed point(s) of delivery and receipt of the Commodity pursuant to a Transaction.

“Dispatch Period” means each complete calendar month for the duration of a Transaction, as a separate period for delivery of the Commodity for that calendar month of the Transaction.

“Exercise Date” means the agreed date (as specified in the relevant Confirmation for an Option) prior to or on which the Option buyer must notify the Option seller that the Option buyer has elected to purchase or sell, as applicable, the relevant Option Quantity, if any, under a Transaction.

“FOB” shall have the meaning given to such term in the Uniform Commercial Code of the State whose law governs this Master Agreement.

“Force Majeure” means an event which is not within the reasonable control of the Party (or, in the case of third party obligations or facilities, the third party) claiming suspension, and which such claiming Party (but not such third party) is unable to overcome or obtain or cause to be obtained a substitute therefor. 

“Gains” means, with respect to a Party, an amount equal to the present value of the economic benefit, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a terminated Transaction, determined in a commercially reasonable manner.
[“Guarantor” means in respect of ______, __________, and in respect of ________, _______________, together with any additional, replacement or substitute guarantors of such Party’s obligations hereunder.]

[“Guaranty” means, as to ____, the Guaranty Agreement of ___________ attached hereto as Exhibit __, and, as to ____________, the Guaranty Agreement of __________, attached hereto as Exhibit __.]

“Holiday” means a day recognized as a holiday in the state in which the Delivery Point is located.

“Interest Rate” means, for any date, two percent over the per annum rate of interest equal to the prime lending rate as may from time to time be published in the Wall Street Journal under “Money Rates;” provided the Interest Rate shall never exceed the maximum rate allowed by applicable law.

“Legal Costs” means, with respect to a Party, the reasonable out-of-pocket expenses incurred by it, including legal fees, by reason of the enforcement and protection of its rights under this Master Agreement or any Transaction.

“Losses” means, with respect to a Party, an amount equal to the present value of the economic loss, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a terminated Transaction, determined in a commercially reasonable manner.

"Merger Event" shall mean, with respect to a party or its Guarantor, if any (in each case, "X"), the consolidation or amalgamation with, merger with or into, or transfer of all or substantially all of its assets to, another entity and (1) at the time of such consolidation, amalgamation, merger or transfer, the resulting, surviving or transferee entity fails to assume all the obligations of X under this Master Agreement or any Credit Support Document to which it or its predecessor was a party by operation of law or pursuant to an agreement reasonably satisfactory to the other party; (2) the creditworthiness of the resulting, surviving or transferee entity is materially weaker, in the reasonable opinion of the other party, than that of X, immediately prior to such action; or (3) at the time of such consolidation, amalgamation, merger or transfer, the benefits of any Credit Support Document fail to extend (without the consent of the other party) to the performance by such resulting, surviving or transferee entity of the obligations of X under this Master Agreement; provided, however, that the events specified in this definition shall not constitute a "Merger Event" with respect to ENA or Counterparty, as the case may be (the "Affected Party") if (i) the resulting, surviving or transferee entity of such Affected Party assumes all of the obligations of such Affected Party under this Master Agreement by operation of law or pursuant to an agreement reasonably satisfactory to the other party and (ii) the resulting, surviving or transferee entity is incorporated in the United States and is directly or indirectly owned by the Affected Party's Guarantor, if any, and all Credit Support Documents provided by such Guarantor, if any, remain in full force and effect after such event, or the Affected Party establishes and maintains Performance Assurance, in an amount satisfactory to the other party within two (2) Business Days of such party’s written request.

“New Taxes” means (a) any taxes, fees or assessments enacted and effective after the Trade Date of the relevant Transaction, including, without limitation, any change in the law, rule, regulation or interpretation thereof relating to Taxes.  “New Taxes” shall not include any increase in the rate of taxes, including increases in the rate of sales and use taxes, valued added taxes, or taxes imposed generally on net income or profits. 

 “Option” means the right, but not the obligation, which one Party grants to the other Party under a Transaction to either sell or purchase the Option Quantity under that Transaction.

“Option Premium” means ____________________. 
“Option Quantity” means the quantity of Commodity that is covered by an Option and that, upon the proper exercise of such Option by the Option buyer, is required to be sold and delivered (and purchased and received) pursuant to the Transaction.

“Performance Assurance” has the meaning set forth in the Credit Support Annex. 
"Purchase Price" means the price in U.S. Dollars (unless otherwise provided for in the relevant Confirmation) to be paid by Buyer to Seller for the purchase of Commodity or any other payment to be made by Buyer to Seller in connection with a Transaction.  The Purchase Price may be stated in either a per Commodity purchase price or the total purchase price for all Commodity pursuant to a Transaction.

“Rejection Limits” means the quality characteristics for the Commodity pursuant to a Transaction as specified in the relevant Confirmation that give rise to a rejection right of Buyer pursuant to Section 5.1 of this Master Agreement.
“Replacement Price” means the price, determined by Buyer in a commercially reasonably manner, at which Buyer purchases (if at all) substitute Commodity for the Deficiency or, absent such purchase, the market price for such quantity of Commodity F.O.B. Delivery Point.

“Sales Price” means the price determined in a commercially reasonable manner by Seller at which Seller, resells (if at all) the Commodity, or, absent such a sale, the market price for such quantity of Commodity F.O.B. Delivery Point.  

“Seller” means the Party to a Transaction who is obligated to sell and deliver or cause to be delivered Commodity during the Term of the Transaction. 

“Shipment” means, as applicable, one railcar or more, and all the trucks, barges or vessels loaded in one day in accordance with the applicable Transportation Specifications.

“Specifications” means the quality characteristics for the Commodity subject to a Transaction on an “as received” basis, using the ASTM standards specified in the relevant Confirmation. 

“Taxes” means any or all ad valorem, property, occupation, gross receipts, privilege, sales, use, consumption, excise, lease, transaction, and other taxes, governmental charges, licenses, fees, permits and assessments, or increases therein, other than taxes based on net income or net worth.

“Term” means the period of time from the date a Transaction is to commence to the date a Transaction is to terminate or expire.
“Third Party Impositions” has the meaning set forth in Section 3.7.
“Ton” means 2,000 pounds. 

“Transaction” means a particular transaction agreed to by telephone communications or exchange of electronic communications between the Parties relating to the purchase, sale or exchange of Commodity or relating to Options on Commodity.
“Transportation Specifications” means the agreement(s) made by Seller, Buyer or either Party’s designee with its respective Transporter(s), as amended from time to time, covering the requirements for each Shipment, which agreements, including the timing and tonnage requirements thereunder, shall be no more restrictive than typical agreements for transport of Commodity on rail lines, highways, vessels or barges transporting Commodity to or from the Delivery Point(s) for third parties or to and from other delivery points in the vicinity of the Delivery Point. 

“Transporter” means the entity or entities transporting Commodity on behalf of Seller to and at the Delivery Point or on behalf of Buyer or Buyer’s designee from the Delivery Point.

“COUNTERPARTY”

[COUNTERPARTY’S COMPLETE NAME]

By:________________________________________

Name:_____________________________________

Title:_______________________________________

ENRON NORTH AMERICA CORP.

By:_________________________________________

Name:______________________________________

Title:_______________________________________

EXHIBIT “A”
TO THE

MASTER STEEL, STEEL PRODUCTS AND/OR STEEL PROCESS SERVICES PURCHASE AND SALE AGREEMENT

(FORM OF CONFIRMATION)

[DATE]
[ADDRESS OF COUNTERPARTY]

Attn.:
_____________________

CONFIRMATION

The purpose of this letter is to confirm the binding agreement entered into between  __________________________ (“Counterparty”) and Enron North America Corp. (“ENA”) on [Trade Date] as to a Transaction (this “Transaction”) regarding the sale/purchase of Steel, Steel Products and/or Steel Process Services ("Commodity") under the following terms.  Any other terms and conditions are objected to and shall not be binding upon ENA:

	ENA CONTRACT NUMBER:
	

	TRADE DATE:
	

	SELLER:
	

	BUYER:
	

	COMMODITY:
	

	CONTRACT QUANTITY:
	

	TERM:
	

	SCHEDULING AND NOMINATION PERIOD:
	

	CONTRACT PRICE:
	

	DELIVERY POINT(S):
	

	DELIVERY PERIOD:
	

	SPECIFICATIONS:
	
	
	

	OTHER TERMS:
	

	SELLERS INVOICE:
	

	PAYMENT TERMS:
	

	SAMPLING PERSON:
	

	OTHER: 

[INCLUDE OPTION TERMS HERE IF APPLICABLE ]


	


This letter constitutes a “Confirmation” as referred to in the Master Agreement specified below. This Confirmation supplements, forms part of, and is subject to, the Master Steel, Steel Products and/or Process Services Purchase and Sale Agreement dated ________________, ____, as it may be amended, and supplemented from time to time (the “Master Agreement”) between ENA and Counterparty. All provisions contained in the Master Agreement govern this Confirmation to the extent not in conflict with the terms hereof. Terms used but not defined herein shall have the meanings ascribed to them in the Master Agreement.

Please confirm that the foregoing correctly sets forth the terms of the agreement between ENA and Counterparty as to this Transaction by timely returning an executed copy of this letter by facsimile to ENA at the fax number specified in the Master Agreement.  If Counterparty does not return this Confirmation or object to any of the terms stated herein within three (3) Business Days of your receipt of it, then in accordance with the Master Agreement this Confirmation shall be deemed correct, and binding and conclusive evidence of this Transaction entered into by the Parties and the final expression of this Transaction's terms.  This Confirmation supersedes any broker confirmation concerning this Transaction.

	CONFIRMED FOR ACCURACY:

“COUNTERPARTY”
	Sincerely,

“ENA”

	[FULL COUNTERPARTY NAME]
	ENRON NORTH AMERICA CORP.



	By: ______________________________________
	By: ______________________________________

	Title: _____________________________________
	Title: ____________________________________

	Date: _____________________________________
	Date: ____________________________________


EXHIBIT “B”

TO THE

MASTER STEEL, STEEL PRODUCTS AND/OR STEEL PROCESS SERVICES PURCHASE AND SALE AGREEMENT

NOTICES AND PAYMENT

	ENA:

	

	NOTICES & CORRESPONDENCE:
	PAYMENTS:

	Enron North America Corp.
	_____________________

	________________
	for:  Enron North America Corp.

	________________
	ABA Routing # ___________

	Attn.:  ____________
	Account #_______________

	FAX #: _____________
	Confirmation:  Enron North America Corp.

	
	Credit and Collections

	
	__________________

	
	

	
	INVOICES:

	
	Enron North America Corp.

	
	1400 Smith Street

	
	P. O. Box _________

	
	Houston, Texas __________

	
	Attn.: ________________

	
	


	COUNTERPARTY:

	

	NOTICES & CORRESPONDENCE:
	PAYMENTS:

	
	

	
	

	
	Attn: 

	Attn.: 
	ABA No.:  

	FAX No. 
	Account No.:  

	Phone No
	Confirmation:  ____________________

	
	Phone No.:  (____)_________________

	
	

	INVOICES:
	

	
	

	
	

	Attn.: 
	

	FAX No.: 

Phone No.: 
	


or to such other address as Counterparty or ENA shall from time to time designate by notice properly addressed and given to the other Party.

SCHEDULE 1

DELIVERY BASES FOR PRODUCTS TRADED ON THE TERMS OF THIS MASTER AGREEMENT

A. 
Commodity delivered in warehouse

1.
Delivery shall be effected in warehouse.

2. For the purpose of effecting delivery in warehouse, Seller shall: (i) tender to Buyer a warehouse warrant in respect of the Commodity (or, with Buyer's consent (such consent not be unreasonably withheld), a delivery order or other document) in which the warehouseman acknowledges the obligation to release the Commodity represented by that warehouse warrant (or delivery order or other document) to Buyer; or (ii) transfer physical possession of the Commodity in the designated warehouse by notification by fax by the warehouseman to Buyer or its agent.

3. Seller shall be responsible for all costs (including warehouse rental) up to, and including, delivery.  Buyer shall be responsible for all costs (including warehouse rental) after delivery.  In the event that all or any part of these costs have been paid by Seller to a date beyond the Delivery Date, those costs shall be reimbursed by Buyer to Seller.  To the extent that any such costs for which Seller is responsible under this Section A are unpaid as of the Delivery Date, such costs shall be paid by Seller to Buyer.  In both cases documents evidencing such costs shall be presented to the relevant Party.

4. Seller shall provide warehouse an Advance Shipping Notice (ASN) by fax or other electronic means at least 24 hours prior to shipment.  The ASN should indicate product, quantity, transportation mode and intended carrier.  Buyer shall provide warehouse shipping instructions by fax or other electronic means at least 24 hours prior to intended shipment.

5.
Designated Warehouse(s):
Reserve Marine Terminals

11401 S. Green Bay Avenue

Chicago, IL 60617

(773) 721-8740 – Telephone

(773) 721-8798 – Facsimile

sjos@aol.com - Email

Contacts: Steven Joseph, Hal Tolin, Amy Teel, Tina Atteberry

Dock 1: 12800 S. Butler Drive, Chicago, IL 60633

Storage: Open, 20 Acres; Covered, 200,000 sq. ft.

Dock 2: 116th Street and Calumet River, Chicago, IL 60617

Storage: Open, 85+ Acres

Connections: NS, Indiana Harbor Belt
ANNEX A
CREDIT SUPPORT ANNEX
This Credit Support Annex supplements, forms part of, and is incorporated into the Master Agreement to which this Annex is attached.  Capitalized terms used in this Annex but not defined herein shall have the meanings given such terms in the Master Agreement.

I.  Definitions.  As used in this Annex:

"Additional Amount" shall mean, with respect to a party, the amount specified as such for that party in each Confirmation, or if no amount is specified, zero.

"Collateral Account" shall have the meaning attributed to it in Section VII(b).

"Collateral Requirement" shall have the meaning attributed to it in Section II(b).

"Credit Rating" shall mean, with respect to a party or entity, on any date of determination, the respective rating then assigned to its unsecured and senior long-term debt or deposit obligations (not supported by third party credit enhancement) by S&P, Moody's or the specified rating agency or agencies.  

"Current Value" of an outstanding Transaction, on any date, shall mean the amount, as calculated by the Exposed Party in good faith and in a commercially reasonable manner, which a party to this Master Agreement would pay to or receive from a third party in an arm's-length transaction as consideration for the third party's entering into a new Transaction with such party to this Master Agreement in which:

(a)  the party to this Master Agreement holds the same position as it currently holds in the outstanding Transaction;

(b)  the third party holds the same position as the other party to this Master Agreement in the outstanding Transaction; and

(c)  the new Transaction has economic and other terms and conditions identical in all respects to the terms and conditions of the outstanding Transaction, except that:

(i)  the date of calculation shall be deemed to be the date of commencement of the new Transaction (or, if later, the date specified as the effective or commencement date of the outstanding Transaction in the related Confirmation), and

(ii)  the first Determination Period for the new Transaction shall end on the date that the then-current Determination Period, if any, for the outstanding Transaction would have ended.

"Determination Period" shall mean each calendar monthly period that occurs during the Term of the Transaction.

"Downgraded Party" shall have the meaning attributed to it in Section VII(b).

"Eligible Collateral" -- the following items will qualify as "Eligible Collateral" for the party specified:

	
	
	ENA
	Counterparty
	Valuation Percentage

	(A)
	Cash
	[X]
	[X]
	100%

	(B)
	Letters of Credit
	[X]
	[X]
	100% unless either (i) a Letter of Credit Default shall apply with respect to such Letter of Credit, or (ii) twenty (20) or fewer Business Days remain prior to the expiration of such Letter of Credit, in which case the Valuation Percentage shall be 0.


"Exposed Party" shall have the meaning attributed to it in Section II(a).

"Exposure" for each Transaction shall mean (without duplication):

(a)  in respect of a Transaction for which a payment pursuant to this Master Agreement has been determined and is due and owing but not yet paid, the amount of such payment, with the party due and owed such amount having Exposure to the other party in such amount; and

(b)  the Current Value of a Transaction, with the party that would be due and owed such amount from the other party having Exposure to the other party in such amount.

"Exposure Amount" shall have the meaning attributed to it in Section II(a).

"Exposure Threshold" shall mean, with respect to ENA, $___________, and with respect to Counterparty, $__________; provided, however, that the Exposure Threshold for a party shall be zero upon the occurrence and during the continuance of an Event of Default, Potential Event of Default or a Material Adverse Change with respect to such party.

[If an Exposure Threshold Grid Schedule is used in Credit Support Annex, then use the following in lieu of the definition of "Exposure Threshold" above:

"Exposure Threshold" shall mean, with respect to a party, (a) the amount set forth opposite the lowest Credit Rating for the party (or [in the case of Counterparty, _________ and] in the case of ENA, Enron Corp.) on the relevant date of determination or (b) zero if on the relevant date of determination the entity referred to in clause (a) above does not have a Credit Rating from the rating agency(ies) specified below or an Event of Default or Potential Event of Default with respect to such party has occurred and is continuing:

	EXPOSURE THRESHOLD
	S&P CREDIT RATING


	MOODY'S CREDIT RATING



	$___________
	AA (or above)
	Aa2 (or above)

	$___________
	AA- to A-
	Aa3 to A3

	$___________
	BBB+ and BBB
	Baa1 and Baa2

	$___________
	BBB-
	Baa3

	$___________
	Below BBB-
	Below Baa3]


"Federal Funds Effective Rate" shall have the meaning attributed to it in Section VII(c).

"Interest Amount" shall have the meaning attributed to it in Section VII(c).

"Interest Period" shall have the meaning attributed to it in Section VII(c).

"Letter of Credit" shall mean an irrevocable, transferable, standby letter of credit, issued by a major U.S. commercial bank or a foreign bank with a U.S. branch office with a Credit Rating of at least "A-" by S&P and "A3" by Moody's, utilizing the form set forth in Schedule 1 attached hereto, with such changes to the terms in that form as the issuing bank may require and as may be acceptable to the party in whose favor the letter of credit is issued.

"Letter of Credit Default" shall mean with respect to an outstanding Letter of Credit, the occurrence of any of the following events:  (i) the issuer of such Letter of Credit shall fail to maintain a Credit Rating of at least "A-" by S&P or "A3" by Moody’s; (ii) the issuer of the Letter of Credit shall fail to comply with or perform its obligations under such Letter of Credit if such failure shall be continuing after the lapse of any applicable grace period; (iii) the issuer of such Letter of Credit shall disaffirm, disclaim, repudiate or reject, in whole or in part, or challenge the validity of, such Letter of Credit; (iv) such Letter of Credit shall expire or terminate, or shall fail or cease to be in full force and effect at any time during the term of the Agreement; or (v) any event analogous to an event specified in Section 5(d) of the Master Agreement shall occur with respect to the issuer of such Letter of Credit; provided, however, that no Letter of Credit Default shall occur in any event with respect to a Letter of Credit after the time such Letter of Credit is required to be canceled or returned to the Non-Exposed Party in accordance with the terms of this Annex.

"Material Adverse Change" means [insert appropriate choice].

"Moody's" shall mean Moody's Investors Services, Inc. or its successor.

"Net Exposure" shall have the meaning attributed to it in Section II(a).

"Non‑Exposed Party" shall have the meaning attributed to it in Section II(a).

"Non-Requesting Party" shall mean the party to which a request is made to reduce the amount of Performance Assurance previously provided by the Requesting Party for the benefit of the Non-Requesting Party.

"Performance Assurance" shall mean all Eligible Collateral, other property, and all proceeds thereof that have been Transferred to or received by the Exposed Party hereunder and not Transferred to the Non-Exposed Party pursuant to Section III or released by the Exposed Party.  Any Interest Amount or portion thereof not Transferred pursuant to Section VII(c) and any Cash received and held by the Exposed Party after drawing on any Letter of Credit will constitute Performance Assurance in the form of Cash.

"Potential Event of Default" shall mean an event that would constitute an Event of Default with the lapse of time or giving of notice or both.

"Qualified Institution" shall have the meaning attributed to it in Section VII(b).

"Requesting Party" shall mean the party requesting a reduction in the amount of Performance Assurance previously provided by the Requesting Party for the benefit of the Non-Requesting Party.

"S&P" shall mean the Standard & Poor's Rating Group (a division of McGraw-Hill, Inc.) or its successor.

"Substitute Performance Assurance" shall have the meaning attributed to it in Section X(b).

"Transfer" shall mean, with respect to any Performance Assurance or Interest Amount, and in accordance with the instructions of the Exposed Party, the Non-Exposed Party or the Requesting Party, as applicable:

(i) in the case of Cash, payment or delivery by wire transfer into one or more bank accounts specified by the recipient; and

(ii) in the case of Letters of Credit, delivery of the Letter of Credit or an amendment thereto to the recipient.

"Value" shall mean (a) with respect to Cash, the face amount thereof; and (b) with respect to Letters of Credit, the Valuation Percentage times the stated amount then available under the Letter of Credit to be unconditionally drawn by the Exposed Party.

II.  Calculations.  (a)  The "Exposure Amount" for each party shall be calculated for the total of all outstanding Transactions, by calculating each party's Exposure to the other party in respect of each Transaction and totaling the Exposures for each such party.  The party having the greater Exposure Amount at any time (the “Exposed Party”) shall be deemed to have a "Net Exposure" to the other party (the “Non-Exposed Party”) equal to the difference between its Exposure Amount and the other party's Exposure Amount.

(b)  The "Collateral Requirement" for a Non-Exposed Party shall mean the excess, if any, of (A) the sum of (i) the Exposed Party's Net Exposure plus (ii) the aggregate of all Additional Amounts applicable to the Non-Exposed Party minus the sum of (B):

(i) the Non-Exposed Party's Exposure Threshold; plus

(ii) the amount of Cash previously Transferred by the Non-Exposed Party, the amount of Cash held by the Exposed Party as a result of drawing under any Letter of Credit, and any Interest Amount that has not yet been Transferred to the Non-Exposed Party; plus

(iii) the Value of each Letter of Credit maintained by the Non-Exposed Party for the benefit of the Exposed Party.

III.  Performance Assurance.  (a)  If, on any Business Day, a Non-Exposed Party's Collateral Requirement shall exceed One Dollar ($1.00) and provided that (i) no Event of Default or Potential Event of Default with respect to the Exposed Party shall have occurred and be continuing and (ii) no Early Termination Date has occurred or been designated as a result of an Event of Default with respect to the Exposed Party for which any unsatisfied payment obligations of the Exposed Party exist, then the Exposed Party may demand that the Non-Exposed Party Transfer, so long as there is a Collateral Requirement in excess of One Dollar ($1.00) (subject to increase or reduction of Performance Assurance as provided herein), Performance Assurance for the benefit of the Exposed Party in an amount equal to or greater than the Non-Exposed Party's Collateral Requirement; provided, however, that the amount of Performance Assurance provided by the Non-Exposed Party shall be rounded up to the nearest integral multiple of [$___________].

(b)  On any Business Day (but no more frequently than weekly with respect to Letters of Credit and daily with respect to Cash), a Requesting Party may request a reduction in the amount of Performance Assurance previously provided by the Requesting Party for the benefit of the Non-Requesting Party, provided that, after the requested reduction in Performance Assurance, (i) the Requesting Party shall then have a Collateral Requirement of zero; (ii) if at such time there are outstanding Transactions between the parties or unsatisfied obligations from the Requesting Party to the Non-Requesting Party exist with respect to any Transactions, the Non-Requesting Party shall retain any Additional Amounts applicable to the Requesting Party; (iii) no Event of Default or Potential Event of Default with respect to the Requesting Party shall have occurred and be continuing; and (iv) no Early Termination Date for which any unsatisfied payment obligations of the Requesting Party exist has occurred or been designated as a result of an Event of Default with respect to the Requesting Party.  A permitted reduction in Performance Assurance may be effected by the Transfer of Cash to the Requesting Party or the reduction of the amount of an outstanding Letter of Credit previously issued for the benefit of the Non-Requesting Party.  The Requesting Party shall have the right to specify the means of effecting the reduction in Performance Assurance.  In all cases, the cost and expense of reducing Performance Assurance (including but not limited to the reasonable costs, expenses, and attorneys' fees of the Non-Requesting Party) shall be borne by the Requesting Party.  The Non-Requesting Party shall have two (2) Business Days to effect a permitted reduction in Performance Assurance if such reduction is to be effected by the return of Cash to the Requesting Party.  If a permitted reduction in Performance Assurance is to be effected by a reduction in the amount of an outstanding Letter of Credit previously issued for the benefit of the Non-Requesting Party, the Non-Requesting Party shall not unreasonably withhold its consent to a commensurate reduction in the amount of such Letter of Credit and shall take such action as is reasonably necessary to effectuate such reduction.

IV.  Delivery.  Unless otherwise agreed in writing by the parties, Performance Assurance demanded of a Non-Exposed Party by 10:00 a.m., New York time, on a Business Day shall be provided by the close of business on the next succeeding Business Day; provided, however, that Letters of Credit shall be Transferred by the close of business on the second succeeding Business Day.  Any Letter of Credit shall be delivered to such address as the Exposed Party shall specify.  The demand sent, pursuant to the preceding sentence, by the Exposed Party shall specify account information for the account to which Performance Assurance in the form of Cash may be delivered.  Following the failure of the Non-Exposed Party to provide, increase, renew, substitute, or maintain (as the case may be) Performance Assurance as required herein, the Non-Exposed Party shall be entitled to one (1) Business Day, after notice from the Exposed Party of such failure, to cure such failure.

V.  Exposure Disputes.  (a)  If the Non-Exposed Party shall dispute the amount of Performance Assurance requested by the Exposed Party and such dispute relates to the amount of the Net Exposure claimed by the Exposed Party and not to the valuation of any Performance Assurance previously provided for the benefit of, or requested by, the Exposed Party, then the Non-Exposed Party shall (i) notify the Exposed Party of the existence and nature of the dispute not later than the close of business on the first Business Day following the date that the demand is made by the Exposed Party, and (ii) provide Performance Assurance to or for the benefit of the Exposed Party in an amount equal to the Non-Exposed Party's own estimate, made in good faith and in a commercially reasonable manner, of its Collateral Requirement in accordance with Section II.  In all such cases, the parties thereafter shall promptly consult with each other in order to reconcile the two conflicting amounts.  If the parties have not been able to resolve their dispute on or before the third Business Day following the date that the demand is made by the Exposed Party, then the Exposed Party shall recalculate its Net Exposure by requesting quotations from Reference Market-Makers (taking the arithmetic average of those obtained to obtain the average Current Value) for the purpose of recalculating the Current Value of each Transaction in respect of which the parties disagree as to the Current Value thereof, and the Exposed Party shall inform the Non-Exposed Party of the results of such recalculation (in reasonable detail).  Performance Assurance shall thereupon be provided, returned, or reduced, if necessary, in accordance with the results of such recalculation.

(b)  If the Non-Requesting Party shall dispute the amount of Performance Assurance to be reduced by the Non-Requesting Party and such dispute relates to the amount of the Net Exposure claimed by the Non-Requesting Party and not to the valuation of any Performance Assurance previously provided for the benefit of the Non-Requesting Party, then the Non-Requesting Party shall (i) notify the Requesting Party of the existence and nature of the dispute not later than the close of business on the first Business Day following the date that the demand is made by the Requesting Party, and (ii) effect the reduction of Performance Assurance to or for the benefit of the Requesting Party in an amount equal to the Non-Requesting Party's own estimate, made in good faith and in a commercially reasonable manner, of the Requesting Party’s Collateral Requirement not later than the close of business on the second Business Day following the date that the demand is made by the Requesting Party.  In all such cases, the parties thereafter shall promptly consult with each other in order to reconcile the two conflicting amounts.  If the parties have not been able to resolve their dispute on or before the third Business Day following the date that the demand is made by the Requesting Party, then the Non-Requesting Party shall recalculate its Net Exposure by requesting quotations from Reference Market-Makers (taking the arithmetic average of those obtained to obtain the average Current Value) for the purpose of recalculating the Current Value of each Transaction in respect of which the parties disagree as to the Current Value thereof, and the Non-Requesting Party shall inform the Requesting Party of the results of such recalculation (in reasonable detail).  Performance Assurance shall thereupon be provided, returned, or reduced, if necessary, in accordance with the results of such recalculation.

VI.  Letters of Credit.  Performance Assurance provided in the form of a Letter of Credit shall be subject to the following provisions.

(a)  Unless otherwise agreed in writing by the parties, each Letter of Credit shall be provided in accordance with Section IV, and each Letter of Credit shall be maintained for the benefit of the Exposed Party.  The Non-Exposed Party shall (i) renew or cause the renewal of each outstanding Letter of Credit on a timely basis as provided in the relevant Letter of Credit, (ii) if the bank that issued an outstanding Letter of Credit has indicated its intent not to renew such Letter of Credit, provide either a substitute Letter of Credit or other Eligible Collateral, in each case at least twenty (20) Business Days prior to the expiration of the outstanding Letter of Credit, and (iii) if a bank issuing a Letter of Credit shall fail to honor the Exposed Party's properly documented request to draw on an outstanding Letter of Credit, provide for the benefit of the Exposed Party either a substitute Letter of Credit that is issued by a bank acceptable to the Exposed Party or other Eligible Collateral, in each case within two (2) Business Days after such refusal, provided that, as a result of the Non-Exposed Party's failure to perform in accordance with (i), (ii), or (iii) above, the Non-Exposed Party's Collateral Requirement would be greater than zero.

(b)  As one method of providing Performance Assurance, the Non-Exposed Party may increase the amount of an outstanding Letter of Credit or establish one or more additional Letters of Credit.

(c)  Upon or at any time after the occurrence of an Event of Default with respect to the Non-Exposed Party, the Exposed Party may draw on the entire, undrawn portion of any outstanding Letter of Credit upon submission to the bank issuing such Letter of Credit of one or more certificates specifying that such Event of Default has occurred in accordance with the specific requirements of the Letter of Credit.  Cash proceeds received from drawing upon the Letter of Credit shall be deemed Performance Assurance as security for the Non-Exposed Party’s obligations to the Exposed Party and the Exposed Party shall have the rights and remedies set forth in Section IX with respect to such cash proceeds.  Notwithstanding the Exposed Party’s receipt of Cash under the Letter of Credit, the Non-Exposed Party shall remain liable (y) for any failure to Transfer sufficient Performance Assurance or (z) for any amounts owing to the Exposed Party and remaining unpaid after the application of the amounts so drawn by the Exposed Party.

(d) The Non-Exposed Party may substitute a Letter of Credit for one or more other outstanding Letter(s) of Credit issued for the benefit of the Exposed Party, provided that the Value of such substitute Letter of Credit shall be at least equal to the Value of the Letter(s) of Credit being replaced (determined in good faith and in a commercially reasonable manner by the Exposed Party), and provided further that no Letter of Credit shall be canceled unless and until the Letter of Credit to be substituted therefor shall have been validly executed and issued for the benefit of the Exposed Party in accordance with applicable law.

(e)  Upon the occurrence of a Letter of Credit Default, the Non-Exposed Party agrees to deliver to the Exposed Party either a substitute Letter of Credit or other Eligible Collateral, in each case on or before the second Business Day after the occurrence thereof (or the fifth (5th) Business Day after the occurrence thereof if only clause (i) under the definition of Letter of Credit Default applies).

(f)  In all cases, the costs and expenses (including but not limited to the reasonable costs, expenses, and attorneys' fees of the Exposed Party) of establishing, renewing, substituting, canceling, and increasing the amount of (as the case may be) a Letter of Credit shall be borne by the Non-Exposed Party.

VII.  Cash.  Performance Assurance provided in the form of Cash shall be subject to the following provisions.

(a)  Eligibility to Hold Cash.

(i) if ENA is the Exposed Party, ENA will be entitled to hold Cash or to appoint an agent (a "Custodian") to hold Cash for it provided that the following conditions are satisfied:  (1) it is not a Defaulting Party, (2), [Enron Corp.] [its Guarantor] has a Credit Rating from S&P and the lowest Credit Rating for [Enron Corp.] [its Guarantor] is "BBB-" or higher by S&P; and (3) Cash shall be held only in any jurisdiction within the United States.

(ii) if Counterparty is the Exposed Party, Counterparty will be entitled to hold Cash or to appoint a Custodian to hold Cash for it provided the following conditions are satisfied:  (1) it is not a Defaulting Party, (2) [[it] [its Guarantor] has a Credit Rating from [S&P][Moody’s] and the lowest Credit Rating for [it] [its Guarantor] is "___" or higher by S&P [or "___" or higher by Moody's]] [no Material Adverse Change has occurred with respect to Counterparty], and (3) Cash shall be held only in any jurisdiction within the United States.

(b)  Use of Cash.  Notwithstanding the provisions of applicable law, if the Exposed Party is not a Defaulting Party and no Early Termination Date has occurred or been designated as a result of an Event of Default with respect to the Exposed Party, then the Exposed Party shall have the right to sell, pledge, rehypothecate, assign, invest, use, commingle or otherwise dispose of, or otherwise use in its business any Cash it holds, free from any claim or right of any nature whatsoever of the Non-Exposed Party, including any equity or right of redemption by the Non-Exposed Party; provided, however, that if a party is not eligible to hold Cash pursuant to Section VII(a) (such party shall be the "Downgraded Party" and the event that caused it to be ineligible to hold Cash shall be a "Credit Rating Event") then:

(1)   the provisions of this Section VII(b) will not apply with respect to the Downgraded Party; and

(2)   the Downgraded Party shall be required to deliver (or cause to be delivered) not later than the close of business on the second Business Day following such Credit Rating Event all Cash in its possession or held on its behalf to a commercial bank or trust company organized under the law of the United States or a political subdivision thereof, with a Credit Rating of at least "A-" by S&P or "A3" in the case of Moody's ("Qualified Institution"), approved by the non-Downgraded Party (which approval shall not be unreasonably withheld), to a segregated, safekeeping or custody account ("Collateral Account") within such Qualified Institution with the title of the account indicating that the property contained therein is being held as Cash for the Downgraded Party.  The Qualified Institution shall serve as Custodian with respect to the Cash in the Collateral Account, and shall hold such Cash in accordance with the terms of this Annex and for the security interest of the Downgraded Party and, subject to such security interest, for the ownership of the non-Downgraded Party.

(c)  Interest Payments on Cash.  (i) Subject to the provisions of Section VII(c)(ii) below and so long as no Event of Default or Potential Event of Default with respect to the Non-Exposed Party has occurred and is continuing, and no Early Termination Date for which any unsatisfied payment obligations of the Non-Exposed Party exist has occurred or been designated as the result of an Event of Default with respect to the Non-Exposed Party and to the extent that an obligation to deliver Performance Assurance would not be created or increased by the Transfer, the Exposed Party will Transfer to the Non-Exposed Party, in lieu of any interest or other amounts paid or deemed to have been paid with respect to the Cash (all of which may be retained by the Exposed Party), the Interest Amount (as defined below) on the last Business Day of each calendar month.  On or after the occurrence of an Event of Default with respect to the Non-Exposed Party or an Early Termination Date as a result of an Event of Default with respect to the Non-Exposed Party, the Exposed Party shall retain any such Interest Amount as additional Eligible Collateral hereunder until the obligations of the Non-Exposed Party under the Agreement have been satisfied.

The term "Interest Amount" shall mean with respect to an "Interest Period" (as defined herein), the aggregate sum of the amounts of interest calculated for each day in that Interest Period on the principal amount of Cash held by the Exposed Party on that day, determined by the Exposed Party for each such day as follows: (x) the amount of Cash on that day; multiplied by (y) the Interest Rate (as defined herein) for that day: divided by (z) 360.  "Interest Period" means the period from (and including) the last Business Day on which an Interest Amount was Transferred (or if no Interest Amount has yet been Transferred, the Business Day on which Cash was Transferred to the Exposed Party) to (but excluding) the Business Day on which the current Interest Amount is to be Transferred.  "Interest Rate" shall be the Federal Funds Overnight Rate as from time to time in effect.  "Federal Funds Effective Rate" means the rate for that day opposite the caption "Federal Funds (Effective)" as set forth in the weekly statistical release designated as H.15(519), or any successor publication, published by the Board of Governors of the Federal Reserve System.

(ii) If in accordance with the provisions of Section VII(b), a party is not permitted to use Cash either as a result of a Credit Rating Event or otherwise, the provisions of Section VII(c)(i) will not apply with respect to Cash and the investment of Cash shall be governed as follows:

The Qualified Institution holding the Cash will invest and reinvest or procure the investment and reinvestment of the Cash in accordance with the written instructions of the Non-Exposed Party, subject to the approval of such instructions by the Exposed Party (which approval shall not be unreasonably withheld), provided that the Qualified Institution shall not be required to so invest or reinvest or procure such investment or reinvestment if an Event of Default or Potential Event of Default with respect to the Non-Exposed Party shall have occurred and be continuing.  The Exposed Party shall have no responsibility for any losses resulting from any investment or reinvestment effected in accordance with the Non-Exposed Party's instructions.

(d)  Care of Cash.  Without limiting the Exposed Party's rights under Paragraph VII(b), the Exposed Party will exercise reasonable care to assure the safe custody of all Cash held by it as Performance Assurance to the extent required by applicable law, and in any event the Exposed Party will be deemed to have exercised reasonable care if it exercises at least the same degree of care as it would exercise with respect to its own property.  Except as specified in the preceding sentence, the Exposed Party will have no duty with respect to Cash, including, without limitation, any duty to enforce or preserve any rights pertaining thereto.

VIII.  Representations.  Each party continuously represents and warrants to the other party that: (a) it has the power and authority under the law of the jurisdiction of its organization or incorporation and under its organizational and constituent documents to grant to the Exposed Party a valid, enforceable, first-priority security interest in, and lien on, all Performance Assurance (other than Letters of Credit) that it provides as the Non-Exposed Party and has taken all necessary actions to authorize the granting of that security interest and lien; (b) as of each date on which it, as the Non-Exposed Party, delivers Performance Assurance to the Exposed Party or to any agent of the Exposed Party for the benefit of the Exposed Party (or, in the case of after-acquired Performance Assurance, at the time the Exposed Party or its agent acquires rights therein), it will have title to and will be the sole owner of such Performance Assurance, free and clear of any security interest, lien, pledge, charge, encumbrance, or other interests or restrictions other than the security interest granted to the Exposed Party hereby; (c) the Exposed Party will have a valid and perfected first-priority security interest in, and lien on, all Performance Assurance (other than Letters of Credit) upon receipt thereof; (d) the performance by it of its obligations under this Annex will not result in the creation of any security interest, lien or other encumbrance on any Performance Assurance other than the security interest and lien granted pursuant to this Annex; and (e) on each occasion that it, as the Non-Exposed Party, causes the issuance, renewal, substitution, or increase (as the case may be) of a Letter of Credit, such Letter of Credit will be the legal, valid, and binding obligation of the issuer thereof, enforceable in accordance with its terms.

IX.  Certain Rights and Remedies.
(a)  Exposed Party's Rights and Remedies.  If at any time (i) an Event of Default with respect to the Non-Exposed Party has occurred and is continuing or (ii) an Early Termination Date has occurred or been designated as a result of an Event of Default with respect to the Non-Exposed Party, then the Exposed Party may do any one or more of the following: (x) exercise any of the rights and remedies of a secured party with respect to the Performance Assurance, including any such rights and remedies under law then in effect; (y) exercise its rights of setoff against any and all property of the Non-Exposed Party in the possession of the Exposed Party or its agent; and (z) draw on any outstanding Letter of Credit issued for its benefit.  The Exposed Party shall either (y) apply the proceeds of the Performance Assurance realized upon the exercise of any such rights or remedies to reduce the Non-Exposed Party's obligations under the Agreement or this Annex (the Non-Exposed Party remaining liable for any amounts owing to the Exposed Party after such application), subject to the Exposed Party's obligation to return any surplus proceeds remaining after such obligations are satisfied in full or (z) hold such proceeds as collateral security for the Non-Exposed Party’s obligations under the Agreement or this Annex.

(b)  Non-Exposed Party's Rights and Remedies.  If at any time an Early Termination Date has occurred or been designated as the result of an Event of Default with respect to the Exposed Party, then:

(1)  the Exposed Party will be obligated immediately to Transfer all Performance Assurance (other than Letters of Credit) and the Interest Amount, if any, to the Non-Exposed Party; and

(2)  the Non-Exposed Party may do any one or more of the following: (x) exercise any of the rights and remedies of a pledgor with respect to the Performance Assurance (other than Letters of Credit), including any such rights and remedies under law then in effect; (y) to the extent that the Performance Assurance (other than Letters of Credit) or the Interest Amount is not Transferred to the Non-Exposed Party as required in (1) above, setoff amounts payable to the Exposed Party against the Performance Assurance (other than Letters of Credit) held by the Exposed Party or to the extent its rights to setoff are not exercised, withhold payment of any remaining amounts payable by the Non-Exposed Party, up to the value of any remaining Performance Assurance (other than Letters of Credit) held by the Exposed Party, until the Performance Assurance (other than Letters of Credit) is Transferred to the Non-Exposed Party; and (z) exercise rights and remedies available to the Non-Exposed Party under the terms of any Letter of Credit.

X.  General.

(a)  Security Interest.  To secure its obligations under the Master Agreement and all outstanding Transactions, each party hereby grants to the other party a present and continuing first-priority security interest in, and lien on (and right of setoff against), all Performance Assurance (other than Letters of Credit) whether now or hereafter held by, on behalf of, or for the benefit of, such other party, and each party agrees to take such action as the other party reasonably requires in order to perfect the other party's first-priority continuing security interest in, and lien on (and right of setoff against), such Performance Assurance.

(b)  Substitutions.  (i)  Upon notice to the Exposed Party specifying the items of Performance Assurance to be exchanged, the Non-Exposed Party may, on any Business Day, Transfer to the Exposed Party substitute Performance Assurance (the "Substitute Performance Assurance"); and

(ii)  Provided that no Event of Default or Potential Event of Default has occurred and is continuing with respect to the Non-Exposed Party and that no Early Termination Date has occurred or been designated as the result of an Event of Default with respect to the Non-Exposed Party, the Exposed Party will Transfer to the Non-Exposed Party the items of Performance Assurance specified by the Non-Exposed Party in its notice not later than two (2) Business Days following the date on which the Exposed Party receives the Substitute Performance Assurance; provided that the Exposed Party will only be obligated to Transfer Performance Assurance with a Value as of the date of Transfer of that Performance Assurance equal to the Value as of that date of the Substitute Performance Assurance.

(c)  Expenses.  (i) Except as expressly set forth in this Annex or the Master Agreement, each party will pay its own costs and expenses in connection with performing its obligations under this Annex and neither party will be liable for any costs or expenses incurred by the other party in connection herewith.

(ii)  The Non-Exposed Party will promptly pay when due all taxes, assessments or charges of any nature that are imposed with respect to Performance Assurance held by the Exposed Party upon becoming aware of the same, regardless of whether any portion of that Performance Assurance is subsequently disposed of under Section VII(b), except for those taxes, assessments and charges that result from the exercise of the Exposed Party's rights under Section VII(b).

(iii)  All reasonable costs and expenses incurred by or on behalf of the Exposed Party or the Non-Exposed Party in connection with the liquidation and/or application of any Performance Assurance under Section IX will be payable, on demand and pursuant to this Master Agreement, by the Defaulting Party or, if there is no Defaulting Party, equally by the parties.

SCHEDULE 1
IRREVOCABLE TRANSFERABLE STANDBY LETTER OF CREDIT FORMAT

DATE OF ISSUANCE:  



[Address]


Re:  Credit No. _______________


We hereby establish our Irrevocable Transferable Standby Letter of Credit in your favor for the account of _____________ (the “Account Party”), for the aggregate amount not exceeding ____________ United States Dollars ($_______), available to you at sight upon demand at our counters at (Location) on or before the expiration hereof against presentation to us of one or more of  the following statements, dated and signed by a representative of the beneficiary:

1. “An Event of Default (as defined in the Master Agreement dated as of ________ between beneficiary and Account Party, as the same may have been amended (the “Master Agreement”)) has occurred and is continuing with respect to Account Party under the Master Agreement.  Wherefore, the undersigned does hereby demand payment of the entire undrawn amount of the Letter of Credit.”


The amount which may be drawn by you under this Letter of Credit shall be automatically reduced by the amount of any drawings paid through the Issuing Bank referencing this Letter of Credit No. ____.  Partial drawings are permitted hereunder.


This Letter of Credit shall expire ________________ (____) days from the date of issuance, but shall automatically extend without amendment for additional _____________ (_____)‑day periods from such expiration date and from subsequent expiration dates, if you, as beneficiary, and the Account Party have not received due notice of our intention not to renew ninety (90) days prior to any such expiration date.


We hereby agree with you that documents drawn under and in compliance with the terms of this Letter of Credit shall be duly honored upon presentation as specified.


This Letter of Credit shall be governed by the Uniform Customs and Practice for Documentary Credits, 1993 Revision, International Chamber of Commerce Publication No. 500 (the "UCP"), except to the extent that the terms hereof are inconsistent with the provisions of the UCP, including but not limited to Articles 13(b) and 17 of the UCP, in which case the terms of this Letter of Credit shall govern.

With respect to Article 13(b) of the UCP, the Issuing Bank shall have a reasonable amount of time, not to exceed three (3) banking days following the date of its receipt of documents from the beneficiary, to examine the documents and determine whether to take up or refuse the documents and to inform the beneficiary accordingly.


In the event of an Act of God, riot, civil commotion, insurrection, war or any other cause beyond our control that interrupts our business (collectively, an “Interruption Event”) and causes the place for presentation of this Letter of Credit to be closed for business on the last day for presentation, the expiry date of this Letter of Credit will be automatically extended without amendment to a date thirty (30) calendar days after the place for presentation reopens for business.


This Letter of Credit is transferable, and we hereby consent to such transfer, but otherwise may not be amended, changed or modified without the express written consent of the beneficiary, the Issuing Bank and the Account Party.

[BANK SIGNATURE]
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