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20 December 1999

ENRON COMMUNICATIONS, INC.

SURVEY OF THE LAWS OF SINGAPORE

REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH POOLING POINTS
1. introduction

Enron Communications, Inc. ("ECI") has asked that we provide responses to the questions set out in the Survey of the Laws of Singapore regarding Trading of Bandwidth and Establishment of Bandwidth Pooling Points (the "Survey Questionnaire", attached as Annex 1 to this Report), in connection with the establishment of a forward commodity market for the trading of telecommunications bandwidth.

2. SCOPE OF SURVEY
2.1 Introduction 

We have conducted the survey of the laws of Singapore in accordance with the Survey Questionnaire, and on the basis of our review of the documents and information provided by ECI.  This Report sets out our responses to the Survey Questionnaire. 

This Report should be used by ECI solely for its use in connection with the establishment of a market for trading telecommunications bandwidth and ECI should not rely on it for any other purpose. 

2.2 Extent of survey

We have discussed with you the extent of the legal survey and it has been agreed that the survey should be conducted jointly by Clifford Chance/Allen & Gledhill with the following guidelines in mind:

(a) You have confirmed that you do not wish us to discuss any aspects of the Proposal with relevant regulators in Singapore, including on a "no-names" basis.  Given the "novelty" of the Proposal for the purposes of Singapore law and regulation, we are unable to advise conclusively on certain issues.  We have highlighted such issues in the relevant sections of this Report.
(b) You have confirmed that you do require us to provide responses to questions in the Survey Questionnaire on taxation, but you do not require us to advise on accounting or other financial aspects or implications of the survey questions.

(c) You have confirmed that you do not wish us to advise on any financial or security law regulatory aspects, except in so far as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in Singapore. 

The survey responses have been prepared on the basis of the information contained in the Documents, and we have assumed that the Documents contain all factual information which has a bearing on the questions in the Survey Questionnaire.

The Documents include materials which are not governed by Singapore law.  We have not advised on the laws of any jurisdiction in this Report other than those of Singapore which are in effect at the date of this Report and all opinions as to the laws of Singapore are given only by Allen & Gledhill.

2.3 Interpretation

2.3.1 In this Report, the following words and expressions have the meanings set out below (and, where they appear in the Survey Questionnaire, as set out therein):

"Bandwidth" means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fibre optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise.

Please note, though, from the descriptions in the Documents we have, in addition, assumed that the Bandwidth will be provided across some form of terrestrial or submarine cable or fibre, and not, for example, by way of satellite transponder or microwave fixed link.  We have, nonetheless, highlighted some additional telecommunications regulatory issues that might arise if Bandwidth is provided using radio frequencies rather than via fixed line systems.

"BTO" means the Bandwidth Trading Organisation.

"Documents" means the Survey Questionnaire (including the annexed Master Agreement and GTCs) and the paper copy and CD-Rom version of the Enron "Market Starter Kit".

"GTCs" means the General Terms and Conditions for Bandwidth Trading appended to the Survey Questionnaire.

"IASP" means an Internet access service provider licensed as such by the IDA.

"IDA" means the Info-Communications Development Authority of Singapore, the regulator of the telecommunications industry in Singapore.

"IDA Act" means the Info-Communications Development Authority of Singapore Act, 1999.

"MAS" means the Monetary Authority of Singapore, the regulator of the financial services industry and the de facto central bank of Singapore.

"Master Agreement" means the Master Agreement for Bandwidth Trading appended to the Survey Questionnaire.

"PBTS licence" means a public basic telecommunications services licence granted by the IDA.

"PCMTS" means public cellular mobile telephone services.

"Pooling Point" means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (collectively termed a "Pooling Point Developer"), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such telecommunications networks, equipment, facilities or circuits.

"Proposal" means the Bandwidth Transactions and establishment of Pooling Points, as described in the Documents.

"PSTN" means the public switched telecommunications network.

"PSTS" means public switched telecommunication services.

"SBA" means the Singapore Broadcasting Authority, the regulator of the broadcasting industry in Singapore.

"Segment" means the electronically continuous path between two geographical reference points.

"SCV" means Singapore Cable Vision, the holder of a terrestrial telecommunication network infrastructure licence issued by the IDA.

"TAS" means the Telecommunication Authority of Singapore, the predecessor regulator of the IDA.

"Telecommunications Act" means the Singapore Telecommunications Act 1999.

"Transaction" means a transaction between ECI and a third party (the "Local Counterparty") for the sale or purchase of a specified quantity of Bandwidth over a Segment for a specified duration of time for physical delivery in return for monetary consideration.

2.3.2 Terms defined in the Master Agreement and/or GTCs have the same meanings (where capitalised) in this Report.
3. EXECUTIVE SUMMARY

This executive summary highlights certain issues identified by the legal survey which we consider, in our absolute discretion, may be of particular interest to ECI, having regard to the discussions which we have had with you regarding the extent of the survey, and the stated three key objectives of the Survey Questionnaire (being to obtain advice on: the telecommunications regulatory regime, whether trading Bandwidth constitutes a financial market or exchange and the possible impact of competition law).

3.1 Telecommunications Regulation

Under the Telecommunications Act, a person requires a licence for the "operation" or "provision" of telecommunication systems or services in Singapore. In our view, the telecommunications regulatory position for each of the key activities outlined in the Proposal is as follows:

(a) where Transactions concern Bandwidth on a Segment crossing a telecommunications network or circuit  in Singapore (even though the Segment end-points and Pooling Points are located outside Singapore), it is likely that the person owning or operating such a network or circuit, or supplying Bandwidth over such a network or circuit under a Transaction, would be considered to be operating or providing telecommunications systems or services in Singapore and licensing would be required;

(d) where Transactions concern Bandwidth on a Segment which does not cross a telecommunications network or circuit  in Singapore (and the Segment end-points and Pooling Points are located outside Singapore), it is not clear whether licensing would be required. The telecommunication regulator's views should be sought before any such Transactions are made with, or marketed to, Local Counterparties in Singapore;

(e) the establishment, ownership, operation and administration of a Pooling Point in Singapore would require licensing from the telecommunications regulator; and

(f) while the act of connecting a Network to a Pooling Point in Singapore would not be the subject of a separate license, in most cases the Pooling Point Developer would have to be licensed in order to effect such connection. In some cases, where the connection of a Network to the Pooling Point may be regarded as the provision of a telecommunication system or service by the Network Operator, the Network Operator would have to be licensed as well.

Although licensing is stated above as being required, it is not clear in each case what precise form of licence would be required or, indeed, that any would be granted, because of the novelty of the Proposal in the Singapore context.

3.2 Financial or Securities Regulation
The trading of Bandwidth by way of the Transactions would not (at present) be construed as a financial or securities market or exchange in Singapore and licensing under the securities or futures regulatory regimes would not be needed for ECI, Local Counterparties, the BTO, the Pooling Point Developer or the Pooling Point Administrator.

3.3 Competition Law

There is no general competition law in Singapore, nor are there any specific competition provisions in Singapore telecommunications legislation.  However, the telecommunications regulator has the ability to issue licences containing provisions that proscribe anti-competitive conduct.

4. SECTION 1 - BANDWIDTH TRADING TRANSACTIONS

4.1 Assumptions

We have been asked to assume for the purposes of this Section that:-

(a)
each Local Counterparty is either incorporated, or has a branch or other presence, in Singapore;

(b)
ECI is not incorporated in Singapore and does not have a branch or other presence in Singapore;

(c)
either or both of ECI or a Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits located in Singapore or elsewhere;

(d)
occasionally representatives of ECI may visit potential or actual Local Counterparties in Singapore with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;

(e)
the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of Singapore; and

(f)
the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entitles or financial institutions, but they will not be individuals.

4.2 Section 1A:   Licensing and Organisation

As you have highlighted telecommunications regulation as a key area of concern and interest, we have included in this Report a short section setting out a brief overview of the telecommunications regulatory regime in Singapore.

Overview of Singapore telecommunications regulation

The telecommunications industry in Singapore is a regulated industry. The regulatory authority is the Info-Communications Development Authority of Singapore (the "IDA"), which was formed on 1 December 1999 as a result of a merger between the previous telecommunications regulator, the Telecommunication Authority of Singapore (the "TAS"), and the National Computer Board. The IDA was constituted by the Info-Communications Development Authority of Singapore Act, Act No. 41 of 1999 and regulates the telecommunications industry pursuant to its powers under the Telecommunications Act, Act No. 43 of 1999 (the "Telecommunications Act"), which are substantially similar to the powers conferred in the past on the TAS under the Telecommunications Act's predecessor legislation, the Telecommunication Authority of Singapore Act, Chapter 323. The IDA consists of a Chairman and not less than two and not more than 16 other members as the Minister for Communications and Information Technology may from time to time determine.

Under Section 3 of the Telecommunications Act, the IDA is granted the exclusive privilege for the operation and provision of telecommunication systems and services in Singapore. This exclusive privilege includes the rights of establishing, installing, using, working, maintaining, developing, constructing, promoting, hiring and selling telecommunication systems and services.

Under Section 5 of the Telecommunications Act, the IDA is granted the power to issue licences for the operation or provision of telecommunication systems and services. Generally, the IDA is "technology neutral" and licences are issued for the provision of telecommunication services or for the operation of telecommunication networks. Therefore, in general, the type of licence which will be required for the provision or operation of any service or network using any particular technology will depend on what the service or network is, rather than the type of technology being used.

The IDA is empowered under the Telecommunications Act to enact subsidiary legislation for the regulation of the telecommunications industry in Singapore, as well as issuing codes of practice and standards of performance, issuing directions to licensees and making written advisory guidelines on any aspect of telecommunications.

The telecommunications industry in Singapore is not fully liberalised. While the retail telecommunications products and equipment markets and certain markets such as value-added network services markets have been liberalised (i.e. with many players), the provision of public basic telecommunication services is presently dominated by Singapore Telecommunications Limited ("Singapore Telecom") which has been granted a public basic telecommunications services licence ("PBTS licence") to provide public basic telecommunication services on a monopoly basis until 31 March 2000. These public basic telecommunication services are:-

(i)
public switched telephone services;

(ii)
public switched message services;

(iii)
public switched Integrated Services Digital Network;

(iv)
leased circuit services;

(v)
public switched data services; and

(vi)
public radio-communication services.

An additional PBTS licence has been granted to StarHub Pte Ltd (whose shareholders are Singapore Power, Singapore Technologies Telemedia, British Telecom and Nippon Telegraph and Telephone) for the provision of public basic telecommunication services from 1 April 2000. The TAS had also announced that additional PBTS operators will be licensed through future public tenders to provide commercial services from 1 April 2002. 

Two licences for the provision of public cellular mobile telephone services ("PCMTS") have been issued (to Singapore Telecom Mobile Pte Ltd (a subsidiary of Singapore Telecom) and MobileOne (Asia) Pte Ltd.  This duopoly will last until 31 March 2000. An additional PCMTS licence has also been awarded to StarHub Pte Ltd. 

Four licences for the provision of public radio paging services have been issued to Singtel Paging, MobileOne, Hutchison Intrapage and SunPage. 

There are currently six Internet access service providers ("IASP") licensed by IDA. They are Cable & Wireless Network Services (Singapore) Pte Ltd, StarHub Internet Pte Ltd,  Dataone (Asia) Pte Ltd, Pacific Internet Pte Ltd, Singapore Telecom and UUNET Singapore Pte Ltd. Content on the Internet is regulated by the Singapore Broadcasting Authority (the "SBA"), the national regulator of the broadcasting industry in Singapore, by way of a class licensing scheme. Internet service providers as well as Internet content providers come under the class licensing scheme and have to abide by the conditions thereof.

A terrestrial telecommunication network infrastructure licence has also been issued to Singapore Cable Vision ("SCV") to operate a cable network to carry cable television ("CATV") programmes. SCV is licensed by the SBA to provide nation-wide subscription CATV service.

Singapore has implemented a broadband network, SingaporeONE ("One Network for Everyone"). The broadband network carries voice, data, audio and video information using asynchronous transfer mode (ATM) technology and delivers broadband multimedia applications to the island via existing local access network operators, Singapore Telecom and SCV. Currently these local operators utilise ADSL modems and HFC connections to cable modems respectively to deliver SingaporeONE applications to homes, offices and schools in Singapore. SingaporeONE will consider introducing broadband wireless services and direct-fibre-to-the-home technology when viable. Applications and services that are available or in the pipeline for SingaporeONE include on-line shopping, home banking, entertainment-on-demand and fast Internet access. 

SingaporeONE is a government initiated project and is part of the Singapore government’s National Information Infrastructure (NII) masterplan. The key government agencies responsible for driving SingaporeONE are: IDA (infrastructure development, and creation and delivery of applications and services), National Science & Technology Board (broadband technology research and development), Economic Development Board and the SBA (broadcasting and content regulation).

Generally, licences are required from the IDA for the provision of telecommunication services. Whether and what types of licences are required will depend on the end-telecommunication service that is provided for which the relevant technology is used and how such services are treated under the Telecommunications Act, subsidiary regulations and/or policies. The entity that must be licensed is the service provider. A mere technology or equipment provider may not require any licence from the IDA. 

Annex 2 to this Report sets out the various services for which licences are commonly issued.

(a)(i)
How would the Transactions fall to be examined or categorised under the telecoms regulatory regime in Singapore and what would be the impact of such categorisation?

It is not clear how the Transactions fall to be examined or categorised under the telecommunications regulatory regime in Singapore. We are not aware of any persons carrying on activities similar to the Transactions to date in Singapore and the IDA has not stated publicly its position on such activities.

Under Section 2 of the Telecommunications Act:

(a)
"telecommunication system" means any system used or intended to be used for telecommunications, and "telecommunication service" means any service for telecommunications.  The Telecommunications Act gives no definition of "system" or "service"; and

(b)
"telecommunications" means a transmission, emission or reception of signs, signals, writing, images, sounds or intelligence of any nature by wire, radio, optical or other electro‑magnetic systems whether or not such signs, signals, writing, images, sounds or intelligence have been subjected to rearrangement, computation or other processes by any means in the course of their transmission, emission or reception.

As stated earlier, under Section 3 of the Telecommunications Act, the IDA is granted the exclusive privilege for the operation and provision of telecommunication systems and services in Singapore. This exclusive privilege includes the rights of establishing, installing, using, working, maintaining, developing, constructing, promoting, hiring and selling telecommunication systems and services. In turn, with this exclusive privilege, under Section 5 of the Telecommunications Act, IDA is granted the power to issue licenses for the running of telecommunication systems and services falling within Section 3. Under Section 33(1) of the Telecommunications Act "any person who establishes, installs, maintains, provides or operates a telecommunication system or service within Singapore without a licence granted under Section 5 or otherwise infringes the privilege conferred upon the Authority (i.e. the IDA) by Section 3 shall be guilty of an offence."

Accordingly, the development or construction of telecommunication systems (relevant in relation to a Pooling Point Developer) and also the selling of telecommunication services are within the exclusive privilege of the IDA.

In relation to this Section of the Survey Questionnaire, where the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of Singapore, the issue is whether ECI or a Local Counterparty would, in acting as Buyer or Seller under a Transaction or in marketing a Transaction, be considered to be using, working or selling telecommunications systems or services and hence be "operating" or "providing" telecommunication systems or services in Singapore. If so, such activities would be within IDA's exclusive privilege under Section 24 of the Telecommunications Act and licensing from the IDA would be required.

Where the Transactions concern Bandwidth on a Segment crossing a telecommunications network or circuit  in Singapore (even though the Segment end-points and Pooling Points are located outside Singapore), it is likely that the person owning or operating such a network or circuit, or supplying Bandwidth over such a network or circuit, would be considered to be operating or providing telecommunications systems or services in Singapore and licensing by the IDA would be required.

Where the Transactions concern Bandwidth on a Segment which does not cross a telecommunications network or circuit  in Singapore (and the Segment end-points and Pooling Points are located outside Singapore), the position is less clear. It is arguable that such Transactions relate to telecommunications systems or services outside Singapore and the IDA should not, as a matter of policy, find it necessary to regulate such activities. From anecdotal evidence, offshore entities at present market various forms of telecommunications services from offshore to users who are within Singapore and are not subject to licensing by the IDA.

Nonetheless, in view of the broad language in Section 3 of the Telecommunications Act, it is possible that the IDA may take the view that marketing Transactions to, or entering into Transactions as a Seller with, Local Counterparties would amount to the provision of telecommunications services or systems in Singapore. We would mention that, in prior consultation on another matter with the predecessor regulator, the TAS, the TAS advised that it might take such a view on this issue. 

Given that the position is less than clear, we would advise that the IDA's views should be sought before any Transactions are made with, or marketed to, Local Counterparties in Singapore. In general, where a service provider proposes to provide a new telecommunications service or engage in some activity in Singapore which does not fall under any existing licensing scheme, the IDA should be consulted early in the process.

As the telecommunications laws, regulations and policies in Singapore are relatively new, and because of the constantly changing nature of telecommunications technology and the telecommunications industry, the IDA prefers to be consulted up-front in relation to new telecommunications systems and services in Singapore, in order that they may give guidance as to the necessary licences and approvals and, where this is necessary or practical in their view, to review current policies and regulations.

(a)(ii)
What forms of telecommunications licences would be required, if any, by either or both of ECI and the Local Counterparty in respect of the Transactions and how would these be obtained? 

(a)(iii) 
Which type of licence would the Transactions operate under e.g. individual licence, class licence or exemption?

Where the Transactions concern Bandwidth on a Segment crossing a telecommunications network or circuit  in Singapore (even though the Segment end-points and Pooling Points are located outside Singapore), while we have stated above that it is likely that the person owning or operating such a network or circuit or supplying Bandwidth over such a network or circuit, would have to be licensed by the IDA, it is not clear what form of license would be required or, indeed, that such a licence would be granted at all. 

Where the Transactions concern Bandwidth on a Segment which does not cross a telecommunications network or circuit in Singapore (and the Segment end-points and Pooling Points are located outside Singapore), as stated above, it is not clear whether licensing or approval from the IDA would be required or what form such licensing or approval would take.

As noted above, Annex 2 sets out the relevant licences issued by the IDA. 
(b)
Which other elements of the telecommunications regulatory regime in Singapore would affect the Transactions between ECI and the Local Counterparty.  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect the Transactions?

The Telecommunications Act provides that any equipment to be used for connection to any telecommunication system or equipment belonging to a telecommunication system licensee shall be approved by the IDA before use.

Two schemes have been implemented by the IDA for the approval of telecommunications equipment for sale:-

(a)
the General Approval (GA) Scheme, covering specified single-line terminal equipment. Such equipment may be sold without type approval from the IDA; and

(b)
the Type Approval (TA) Scheme covering all other telecommunication equipment to be used for connection to the public telecommunication networks. An application must be made to the TAS for approval of a particular model of equipment.

In addition, the IDA has published several guides on the technical requirements for various categories of equipment, e.g. call switching equipment, digital leased circuit equipment, and asynchronous transfer mode (ATM) equipment.

Accordingly, any telecommunication equipment used in connection with the Bandwidth supplied under a Transaction would have to be approved by the IDA and comply with the technical specifications issued by the IDA if it transpires that the service itself is licensable.

Save for any specific requirements (e.g. as to third party access or price) which may be imposed by the IDA as a condition for granting a particular licence or approval, there are no other general requirements of the telecommunications regulatory regime in Singapore which would affect the Transactions between ECI and the Local Counterparty.  For example, in one of the PCMTS licences issued in the past, the licensee was required to provide a means of access to its public cellular mobile telephone system to any person licensed by the TAS to provide telecommunications services in Singapore, and the TAS reserved the right to establish price control arrangements for the services provided by the licensee.  
(c)(i)
Are different licences necessary in Singapore for those who operate networks as opposed to those who merely provide services over those networks and which category(ies) would ECI, on the one hand, and the Local Counterparties, on the other hand, as parties to the Transactions fall into?

In relation to the first part of this question, the answer is: not necessarily.  For example, the PBTS operator(s) operate the public switched telecommunications network (the "PSTN") in Singapore, but also provide services (see Section 1A).  Subject to that exception, for wireline telecommunications (as opposed to wireless or mobile telecommunications) operators it is correct that, at present, there are distinct categories of licences in Singapore for merely providing services over those fixed line networks.

The licences granted for operating networks include the public telecommunications services licence, the Internet access service provider licence and the terrestrial telecommunication network infrastructure licence described above. 

The licences granted for providing services or content over networks fall into two broad categories:

(a)
licences for providing value-added network services as described earlier (which cover the provision of such services over all networks other than the Internet and would include, for example, resale of PSTS, VAN licences and resale of leased circuit services); and

(b)
a class licence for "Internet Content Providers", in relation to services or content provided over the Internet. 

If, subject to our comments in Section 1A(a)(i), the Transactions are of a type that IDA consider need to be licensed, we would have thought that the licences required by ECI and Local Counterparties would fall into category (a) above. This is because, as parties to the Transactions, they would be dealing in the availability of capacity of the networks concerned and the nature of the Transactions is such that they are not required to be operating the systems concerned, nor provide content over such networks.  However, as mentioned in paragraph (a)(iii) above, we do not know what type of licence IDA would issue.

Accordingly, at least for Singapore, we are not so sure that the distinction between operations and services (or perhaps more specifically, between a licence to operate a facility as opposed to providing a service over that facility) is a particularly relevant one to make. 

(c)(ii)
Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecommunications regulatory regime in Singapore?

We have understood "status" in this context to refer to whether a party to the Transaction is unlicensed or licensed as an individual licensee or under a class licence.
The status of the parties to the Transaction would not affect the terms of trade, unless specific conditions or requirements to this effect are imposed by the IDA.  
(c)(iii)
Is either of the above two positions (Section 1A(c)(i) and (c)(ii)) altered if the ownership of the facility and the operation of it are not done by one and the same entity?

If ownership and operation of the facility are not done by the same entity, both of the entities concerned may have to be licensed or approved separately by the IDA (if such licensing or approval is necessary where ownership and operation are done by the same entity). The Telecommunications Act refers to the "operation and provision of telecommunication systems and services": while a passive owner may not be "operating" a telecommunication system or facility, it may be regarded as "providing" it to the entity which does run it. 

(d)(i)
To the extent not already covered by the questions in Section 1A (a) to (c) above, are any other licences, permits, consents or other governmental  approvals required in Singapore (and, if so, by whom) in order for ECI to enter into the Transactions with the Local Counterparties?

Except as set out in Sections 1A(a) to (c) above, no other licences, permits, consents or governmental approvals would be required in Singapore in order for ECI to enter into the Transactions.

(d)(ii)
To the extent not already covered by the questions in Section 1A (a) to (c) above, would ECI (or any of its personnel) need to be licensed (i) to visit Singapore to market Transactions to Local Counterparties and/or (ii) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in Singapore?

Except as set out in Sections 1A(a) to (c) above, neither ECI nor its personnel would need to be licensed to market the Transactions or to buy or sell Bandwidth from or to Local Counterparties in Singapore.

(d)(iii)
To the extent not already covered by the questions in Section 1A (a) to (c) above, would Local Counterparty (or any of its personnel) need to be licensed in Singapore to buy or sell Bandwidth from or to ECI and/or other counterparties?

Except as set out in Sections 1A(a) to (c) above, neither the Local Counterparty nor its personnel would need to be licensed in Singapore to buy or sell Bandwidth in Singapore.

(e)(i)
To the extent not already covered by the questions in Section 1A (a) to (c) above, under local law in Singapore, would ECI, or the Local Counterparty, be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they are engaged in the Transactions, or a Local Counterparty?

If ECI or the Local Counterparty is required to be licensed or approved by the IDA in order to engage in the Transactions, it is possible that it may be required, as a condition of such licence, to provide the IDA with reports or information.

More generally, the Telecommunications Act authorises the IDA to require any person to furnish to the IDA any information in his possession which relates to "any telecommunication service or telecommunication system", or require any person who has in his custody or control any document which relates to any telecommunication service or telecommunication system to furnish the IDA with a copy or extract thereof, or (unless the document forms part of the records or other documents of a court or public authority) to transmit the document itself to the IDA for inspection. In general, the IDA has full access to all buildings, places, books and documents for the purpose of discharging its statutory functions. 

If ECI or the Local Counterparty is incorporated, or is carrying on business, in Singapore, it would also need to comply with the accounting and reporting provisions in Singapore's companies legislation.

(e)(ii)
To the extent not already covered by the questions in Section 1A (a) to (c) above, would ECI or the Local Counterparty be subject to any form of governmental regulation in Singapore in respect of Transactions between them and, if so, what?  

Except as set out in paragraphs (a) to (c) above, neither ECI nor the Local Counterparty would be subject to any form of governmental regulation in Singapore in respect of Transactions between them.

(f)(i)-(ii)Would the trading of Bandwidth by way of the Transactions be construed as a financial or securities market or exchange in Singapore and, if so, why? If it would be so construed, which market supervisory body, if any, in Singapore would regulate the Bandwidth market and which rules would apply?

There are, broadly speaking, two statutory regimes which should be considered in relation to this issue:

(a)
the regulatory regime for securities, under the Securities Industry Act (Chapter 289) (the "Securities Industry Act"); and

(b)
the regulatory regime for futures contracts, under the Futures Trading Act (Chapter 289) (the "Futures Trading Act") and the Commodity Futures Act (Chapter 48A) (the "Commodity Futures Act").

The Securities Industry Act regulates dealings in "securities" and provides, inter alia, for the approval of a stock market as a "securities exchange" by the Minister for Finance, and the licensing of persons dealing in securities as dealers. The term "securities" is defined in the Securities Industry Act to mean:

(a)
shares, stock, debentures, bonds or notes issued by a government, a corporation or an unincorporated body; 

(b)
any right or option in respect of any such shares, stock, debentures, bonds or notes;

(c)
any right under a contract for differences or under any other contract the purpose or pretended purpose of which is to secure a profit or avoid a loss by reference to fluctuations in:

(i)
the value or price of any such shares, stock, debentures, bonds or notes, or any group thereof; or

(ii)
an index of any such shares, stock, debentures, bonds or notes; or

(d)
any "interest" as defined in Section 107 of the Companies Act, Chapter 50 (the "Companies Act") - such "interests" would include, for example, units under a unit trust,

but does not include exchange traded futures contracts, bills of exchange, promissory notes or bank certificates of deposit.

As Bandwidth does not fall within the statutory definition of "securities", the trading of Bandwidth would not be regulated under the Securities Industry Act.

The trading of futures contracts on organised exchanges are regulated under the Futures Trading Act and the Commodity Futures Act, each of which provide, inter alia, for the approval of futures markets as a "Futures Exchange" by the Monetary Authority of Singapore (the "MAS") or as a "Commodity Futures Exchange" by the Trade Development Board (the "TDB") respectively, and each of which provide for the licensing of persons dealing in futures contracts as brokers. 

However, the Futures Trading Act regulates dealings in futures contracts relating only to certain specified commodities, namely, gold, oil and financial instruments (such as currencies or interest rate instruments, share indices or such other items as the MAS may prescribe) on the Singapore International Monetary Exchange Limited or any other futures exchanges. Similarly, the Commodity Futures Act regulates dealings in futures contracts relating only to two commodities; rubber and coffee. 

Essentially, futures or forward contracts which relate to all other commodities (such as Bandwidth) are not regulated in Singapore. However, it should be noted that the MAS and the TDB are authorised to add to the list of the commodities regulated under the Futures Trading Act and the Commodity Futures Act respectively from time to time (it is however believed that there is minimal prospect of Bandwidth being so added in the immediate future).

In summary, we are of the view that the trading of Bandwidth by way of the Transactions would not at present be construed as a financial or securities market or exchange in Singapore and licensing under the securities or futures regulatory regimes would not be needed for ECI, Local Counterparties, the BTO, the Pooling Point Developer or the Pooling Point Administrator.

4.3 Section 1B:   Capacity And Authority

(a)
Under local law in Singapore, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions?  If so, please briefly describe.

Where the Local Counterparty is a partnership or the Singapore Government or a department thereof, there would be no legal restrictions placed on its capacity to enter into the Transactions.

Where the Local Counterparty is a corporation or other unincorporated body (such as clubs, associations and statutory bodies), it would be able to enter into the Transactions only if it has the legal capacity to do so.

Corporations

In general, under Singapore law, a company has no capacity or power to enter into any transactions or do any acts not authorised by the objects clauses in its Memorandum of Association. At common law, such an "ultra vires" transaction or act will be void and will not bind the company.

If the objects clauses of a corporations' Memorandum of Association do not expressly allow it to enter into forward contracts or other derivatives transactions, its capacity to enter into a Transaction may be suspect. Derivatives transactions are relatively novel, and there is no Singapore case law to the effect that corporations invariably have the capacity to enter into derivatives transactions. 

However, if a corporation enters into a Transaction for the purpose of taking delivery of Bandwidth for use in businesses or activities expressly permitted by the objects clauses of its Memorandum of Association, it is likely that the Transaction would not be ultra vires the corporation.

In addition, there is a statutory provision in Singapore which diminishes the practical impact of the ultra vires doctrine in relation to companies incorporated under the Companies Act. Section 25 of the Companies Act provides, in effect, that an ultra vires transaction by a Singapore-incorporated company is prima facie valid. The invalidity of the transaction may be asserted only by the members of the company, or holders of debentures secured by a floating charge or a trustee for such holders, in proceedings against the company, or in proceedings by the company or its members against the company's officer. If such proceedings are brought, a court may restrain the company's performance of an ultra vires contract (after hearing all parties to the contract) if it is "just and equitable" to do so.

Ultra Vires - Unincorporated Bodies (including Statutory Corporations)

The ultra vires doctrine applies also to unincorporated bodies (which include clubs, societies, statutory bodies (which includes statutory corporations) and other unincorporated associations). Unincorporated bodies are formed for a wide variety of non-commercial as well as commercial purposes, and their ability to enter into specific transactions will vary accordingly. The powers of an unincorporated body are those set out in the statute (if any) constituting the body, its rules or other constitutive document, and no other powers can usually be implied.

Accordingly, prior to entering into a Transaction for the first time with any unincorporated body, ECI should obtain a legal opinion from the unincorporated body's legal counsel as to enforceability of the Transaction.

(b)
Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?

Where the Local Counterparty is a corporation or an unincorporated body, the organisational documents of the Local Counterparty must expressly or impliedly empower it to enter into the Transactions and/or the governing Master Agreement or GTCs, otherwise the same will be ultra vires the Local Counterparty (as described in paragraph (a) above).

(c)
Will any additional corporate action be necessary or advisable in order for ECI to be  assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?

As regards the issue of legal capacity, please see our response to Section 1B(a) above.

To ensure that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority, ECI should:

(a)
where the Local Counterparty is a partnership, ensure that all partners execute the relevant transaction, or if only one partner is executing it, satisfy itself that the transaction is being entered into within the scope of the usual business of the partnership (failing which the partner executing the transaction would not have the authority to bind the partnership);

(b)
where the Local Counterparty is a department of the Singapore Government, ensure that the person entering into the transaction is authorised to do so under the Government Contracts Act, Chapter 118 and or the regulations promulgated thereunder. For example, for the Ministry of Education, the Permanent Secretary is authorised to enter into all contracts, while the Director-General of Education is authorised to enter into contracts for stores, works and services not exceeding S$5 million;

(c)
where the Local Counterparty is a corporation, obtain a copy or extract of a board resolutions of the Local Counterparty, authorising a director or any other officer of the Local Counterparty to enter into the relevant transaction. Where the Memorandum and Articles of the Local Counterparty require a shareholders' resolution or the consent of other persons, copies or extracts of such resolutions or consents must be obtained. The copies or extracts should be certified by the company secretary;

(d)
where the Local Counterparty is an unincorporated body, ascertain from the unincorporated body's constitutive documents what resolutions or other authorisations are necessary for the Local Counterparty to enter into the relevant transaction, and obtain certified copies or extracts of those resolutions or authorisations. 

In general, the exact scope of the authority of the management committee, or other management body, of an unincorporated body will vary widely. The management body's power to bind the association to contracts with third parties is again limited to that stated in its constitutive statute, rules or other constitutive documents. As stated in our response to Section 1B(a) above, prior to entering into a Transaction for the first time with any unincorporated body, ECI should obtain a legal opinion from the unincorporated body's legal counsel as to enforceability of the Transaction, and such legal opinion should address the issue of authorisation.

(d)(i)-(ii)
Pursuant to the requirements of local law in Singapore, would ECI need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, Singapore? If it would be so required under local law in Singapore, please specify what type of entity ECI would be required to establish in Singapore.

If the IDA requires an entity to be licensed in order to enter into Transactions with Local Counterparties, such an entity would have to be either incorporated in Singapore or registered as a branch in Singapore. This is because, as a matter of general policy, IDA only issues licences to corporations registered or incorporated in Singapore.

There is otherwise no requirement in the laws of Singapore for the ECI contracting entity to be incorporated, organised or otherwise located in Singapore.

(d)(iii)
If ECI established such an entity in Singapore to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of the Survey Questionnaire change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity?

Our responses to Section 1A of the Survey Questionnaire would not change if ECI established such an entity in Singapore.

If such an entity is required to be licensed by the IDA under the Telecommunications Act in order to enter into Transactions with Local Counterparties, IDA may impose limitations on foreign ownership of such entity. For example, for the PBTS licences issued in the past, a foreign equity limit of 49 per cent. was imposed.

4.4 Section 1C:   General Contractual Terms and Formalities

(a)(i)
Does local law in Singapore contemplate some form of an economic re-opener as described in the Survey Questionnaire?  If so, please briefly describe.

There is no doctrine of "economic re-opener" in the form described under Singapore law. Generally speaking, contractual obligations are strict and have to be performed by the parties even if circumstances change after the date of agreement. 

There is a doctrine of frustration at common law (which is supplemented by the Frustrated Contracts Act, Chapter 115), under which contractual obligations will be terminated from the date of a frustrating event, for example, where a contract becomes impossible to perform. However, the balance of case authority indicates that a mere change in economic circumstances (where it is commercially unprofitable but not impossible for a party to perform the contract) does not constitute a frustrating event. In addition, the doctrine merely permits the parties to be released from their contractual obligations from the occurrence of the frustrating event (and without affecting rights and obligations which had accrued till then); it does not provide for re-negotiation or amendment of the terms of the contract. Finally, the doctrine does not apply where the parties to a contract had specifically provided for the consequences of what would otherwise be a frustrating event, e.g. via a "force majeure" clause. 

(a)(ii)
Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in Singapore that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in Singapore?

Other than the provisions of the Unfair Contract Terms Act, Chapter 396 (described generally in Section 1I(b) below), we are not aware of any such provisions of Singapore law.
(b)(i)
Is it a correct statement of local law in Singapore to say that, under that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic messages and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)?  If not, please explain.

The above is a correct statement of Singapore law in respect of Transactions which will be fully performed within one year of the date on which that Transaction is agreed.  

In general, there are no formal requirements for an agreement under Singapore law, except that an agreement that is to be performed more than one year from the date on which it is entered into will be unenforceable unless it is evidenced by a memorandum in writing and signed by the party charged with the agreement or promise (under Section 6(e) of the Civil Law Act, Chapter 43). 

However, the requirements for a contract to be in writing and signed may be satisfied by electronic means. Section 7 of the Electronic Transactions Act, Act No. 25 of 1998 (the "Electronic Transactions Act") provides that an electronic record of information will be regarded as being "in writing" for the purposes of any rule of law if the information contained therein is accessible so as to be usable for subsequent reference; "electronic record" is defined as a record generated, communicated, received or stored by electronic, magnetic, optical or other means in an information system or for transmission from one information system to another. Section 8 provides that any rule of law requiring a signature will be satisfied by an electronic signature, with "electronic signature" being defined as any letters, characters, numbers or other symbols in digital form attached to or logically associated with an electronic record, and executed or adopted with the intention of authenticating or approving the electronic record. Such electronic records or electronic signatures need not  have any particular security features, but where certain additional criteria for security are met, the Electronic Transactions Act provides that the electronic record or electronic signature in question will be presumed to be authentic unless proven otherwise. 

Accordingly, Transactions that are to be performed more than one year after the date on which they were agreed should be made or evidenced by way of electronic messaging (with each party appending a signature to the message) or by way of written and signed statements.

(b)(ii)
In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in Singapore which would prevent or in any way impact upon marketing or trading of any of the Transactions through the Internet?

Please refer to the description of the Electronic Transactions Act in paragraph (b)(i) above.

As a separate point, if Transactions are marketed or traded on a particular Internet website (and not merely by electronic mail), the person who operates or maintains the website would be subject to the provisions of the Singapore Broadcasting Authority (Class Licence) Notification 1996 (the "Notification") as well as the Internet Code of Practice (each of which are issued by the Singapore Broadcasting Authority pursuant to the Singapore Broadcasting Authority Act, Chapter 297) if such person is based in Singapore, or if the use of the website is marketed to persons in Singapore.  This is because such person would then be regarded under the Notification as an "Internet Content Provider" providing "computer on-line services" in Singapore. However, these provisions are largely concerned with the preservation of public order and national harmony and the prohibition of indecent materials, and would not in practice affect the operation of a commercial website through which Transactions are marketed or made.

(b)(iii)
If the answer to Section 1(C)(b)(ii) is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (i) the relevant internet site is maintained in Singapore or elsewhere; or (ii) the party effecting the marketing/trading through the internet is locally licensed or benefits from any form of exemption to carry out the relevant business.

As indicated in our response to Section 1C(b)(ii), it is relevant, for the purpose of determining if the Notification and the Internet Code of Practice are applicable, whether the person operating or maintaining a website is based in Singapore.

The Notification and the Internet Code of Practice will apply regardless of whether the party effecting the marketing or trading through the Internet is locally licensed or benefits from any exemption in respect of its business.
(b)(iv)
Please confirm that by marketing to or trading with Local Counterparties via the internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.

Singapore legislation does not address the issue of taxation for internet commerce and the tax treatment of such activities is uncertain. However, we believe it is unlikely that a party would be considered to have established a physical establishment/branch in Singapore, by reason only of its maintaining a website for marketing to or trading with Local Counterparties via the Internet, if the party's personnel or assets relating to the website are outside Singapore.
(c)
ECI’s practice is to record the telephone lines of its traders.  Does that give rise to any issues under local law in Singapore?  

Such recording of telephone lines is not prohibited or restricted by any Singapore statute.

However, at common law, if ECI discloses or uses confidential information obtained through recording telephone lines without the consent of the persons from whom such information was obtained (namely, the trader, counterparty or other person using the telephone line), ECI may incur civil liability to such persons for breach of confidence.  Remedies may include damages and an injunction against use or disclosure of the confidential information.  Such confidential information may include not only personal information, but also information in relation to trade secrets and other business interests.   

ECI should therefore inform the persons using the telephone lines of its recording activities, and obtain their consent to its use of such recordings for the purposes of its business. 

(d)(i)
Would any data protection laws in Singapore apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers?

Other than the general common law obligations of confidence in relation to confidential information, there are no data protection laws in Singapore which would apply to the Transactions or to data held by ECI or the Local Counterparty about each other or their customers.

(d)(ii) 
Would either ECI or the Local Counterparty have responsibility in Singapore for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction?
Other than the general common law obligations of confidence in relation to confidential information, neither ECI nor the Local Counterparty would have responsibility under Singapore law for the protection of any data passing through a telecommunications network, equipment, facilities or circuits as a result of a Transaction.

(e)
Does the law of Singapore prescribe any implied terms or conditions that would impact a Transaction?  If so, please outline only the key terms or conditions.

At common law, terms or conditions may be implied in fact, or implied in law. 

Whether terms are implied in fact would depend on the particular circumstances of a contract.  For example, terms may be implied to give business efficacy to a contract, or to give effect to a prevailing trade custom in a particular industry. Terms would generally not be implied if they would be inconsistent with the express terms of a contract.

Terms are implied in law under the Sale of Goods Act, Chapter 393, the Sale of Goods (United Nations Convention) Act, Chapter 283A, and the Supply of Goods Act, Chapter 394. Some of these terms cannot be excluded by contract.  For example, the implied term concerning a seller's title to goods being sold. However, these statutes should not apply to the Transactions. Accordingly no terms should be implied in law for a Transaction.

(f)(i)-(iii)
Would it be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in Singapore?  If it would be necessary, whose duty would this be, i.e., the buyer’s or the seller’s under a Transaction?  What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?

Unless required by the IDA as a condition of granting licenses to the parties to the Transactions, it would not be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in Singapore.

However, any security or collateral taken in connection with a Transaction (e.g. charges over property) may require registration under the provisions of the Companies Act to be valid.
(g)
If suit were brought in Singapore to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in Singapore applied Singaporean law (either because the court did not enforce the choice of foreign law – as to which see Section 1 D below - or because the parties elected for Singaporean law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?

In general, under Singapore law, the substantive requirements for a valid contract are (1) offer and acceptance, (2) consideration, and (3) an intention to create legal relations. 

There are no formal requirements for most contracts: oral contracts are enforceable. It follows therefore that there are no requirements for witnessing, notarisation or other formality, and a seal is required only for contracts in the form of deeds.

One exception to this rule, as described above in Section 1C(b)(i), is where a contract is to be performed more than one year after its date, in which case such contract is unenforceable unless in writing and signed. In addition, it should be noted that this may apply regardless of whether a choice of foreign law is enforced, because the requirement for writing and signature may be regarded by the court as a procedural (as opposed to substantive) rule of Singapore law which must be applied by a Singapore court.

The Stamp Duties Act, Chapter 312 provides for the payment of stamp duties on certain documents, and such documents will, if unstamped, be inadmissible in evidence in a Singapore court. However, Master Agreements, GTCs and Confirmations relating to a Transaction (in the form provided to us) do not attract stamp duties. 

4.5 Section 1D:   Jurisdiction and Enforcement

For the purposes of this Section 1D, you have asked us to assume the following:

· disputes relating to Transactions between ECI and a Local Counterparty were referred to either:

· arbitration governed by the U.S. Federal Arbitration Act ("FAA") and conducted in accordance with the American Arbitration Association Commercial Arbitration Rules ("AAA") in New York City; 

· international arbitration under the Rules of the International Chamber of Commerce ("ICC Rules") or of the London Chamber of International Arbitration ("LCIA"), in either case in London; and

· the governing law of the Master Agreement or GTCs would be New York law but that in certain cases (e.g., where the stipulated dispute resolution forum was changed to London) the governing law may be the laws of England; and

· in all cases, however, that either form of arbitration will be conducted in the English language.

(a)
Would any Local Counterparty (public or private) be granted immunity from suit, attachment of assets or execution of judgements, either in the form of sovereign immunity or otherwise?

Certain international organisations (such as the United Nations) and their staff, and the envoys and other representatives of foreign governments, are granted immunity from legal process under the International Organisations (Immunities and Privileges) Act, Chapter 145.

All other Local Counterparties should not be granted immunity from suit, attachment of assets or execution of judgements brought in relation to Transactions entered into by such Local Counterparty. While Singapore law (in the form of the State Immunity Act, Chapter 313) recognises that a foreign state has immunity from jurisdiction of the Singapore courts, the immunity does not extend to commercial contract or cases where the state submits to the jurisdiction of the Singapore courts. 

Where the Local Counterparty is the Government of Singapore, the contract is enforceable if entered into as a commercial transaction (or if otherwise, then consequent upon a waiver of immunity), but in no event is the contract specifically enforceable in Singapore, because no injunctive relief is permitted against the government under the Government Proceedings Act, Chapter 121.
(b)
Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either: (i) AAA arbitration under the FAA to be held in New York City; or (ii) would be legally valid, binding and enforceable under the laws of Singapore. 

As a general rule, Singapore law recognises "party autonomy" as to choice of law. Under common law conflicts of laws principles, a Local Counterparty's agreement to submit to the substantive law of New York or England would be legally valid, binding and enforceable, unless it is found by a Singapore court that the agreement was not bona fide or is contrary to public policy. There is little case authority as to when an agreement would be considered as not being "bona fide" or "contrary to public policy".  However, there is a legitimate commercial purpose behind the choice of law, the choice of law will most likely be upheld by a Singapore court.

A Local Counterparty's agreement to submit to (i) AAA arbitration under the FAA to be held in New York City or (ii) arbitration under either the ICC or LCIA Rules to be held in London would in most cases be legally valid, binding and enforceable if the arbitration agreement is in "writing", which for this purpose means an agreement contained in a document signed by the parties or in an exchange of letters, telex, telegrams or other means of telecommunication which provide a record of the agreement (and please also refer to the description of the Electronic Transactions Act in Section 1C(b)(i)). Any proceedings brought in a Singapore court in breach of such an agreement would be stayed by the Singapore court under the International Arbitration Act, Chapter 143A (the "International Arbitration Act"), which gives effect to most provisions of the UNCITRAL Model Law on International Commercial Arbitration, unless the arbitration agreement is null and void, inoperative or incapable of being performed.

(c)(i)-(iii)
Would a Court in Singapore enforce a judgment rendered by either (1) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (2) arbitrators in London pursuant to either the ICC or LCIA Rules?  Is there any possibility of the national or local courts of Singapore challenging or otherwise intervening in relation to any award made by any such arbitral tribunal?  Would a party have any right to appeal to the courts in Singapore in respect of an award made by either such body, or could it challenge the validity of the award?  

A Singapore court would in most cases enforce such an arbitral award. Although such an award may be enforced in a Singapore court at common law, a summary procedure for enforcement is provided under the International Arbitration Act (which gives effect to the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards). Under this procedure, a party seeking to enforce an award rendered by an arbitrator in either New York or London would simply produce to the court:

· the duly authenticated original award or a duly certified copy thereof;

· the original arbitration agreement under which the award purports to have been made, or a duly certified copy thereof; and

· where the award or agreement is in a foreign language, a translation of it in the English language, duly certified in English as a correct translation by a sworn translator or by an official or by a diplomatic or consular agent of the country in which the award was made. 

Enforcement of the award would then be mandatory, unless one of the following grounds against enforcement can be shown (by the party resisting enforcement of the award) to apply:

(a)
a party to the arbitration agreement in pursuance of which the award was made was, under the law applicable to him, under some incapacity at the time when the agreement was made;

(b)
the arbitration agreement is not valid under the law to which the parties have subjected it or, in the absence of any indication in that respect, under the law of the country where the award was made;

(c)
the party against whom enforcement is sought was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present this case in the arbitration proceedings;

(d)
the award deals with a difference not contemplated by, or not falling within the terms of, the submission to arbitration or contains a decision on the matter beyond the scope of the submission to arbitration;

(e)
the composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties or, failing such agreement, was not in accordance with the law of the country where the arbitration took place;

(f)
the award has not yet become binding on the parties to the arbitral award or has been set aside or suspended by a competent authority of the country in which, or under the law of which, the award was made;

(g)
the subject-matter of the difference between the parties to the award is not capable of settlement by arbitration under the law of Singapore. Courts in other jurisdictions have, by way of example, considered unsuitable for arbitration disputes relating to:

· the question of a party's status (e.g. under family law); 
· anti-trust matters; 
· the validity of intellectual property rights; claims 
· against insolvent companies; disputes affecting third parties not bound by the arbitration agreement; 
· and disputes concerning weaker parties whom courts felt should not be bound by an arbitration agreement (e.g. employees).  
There are no Singapore cases refusing enforcement of awards for non-arbitrability of subject matter, but the considerations in determining arbitrability are likely to overlap with the "public policy" ground described below.  The majority of commercial agreements should in our view be capable of settlement by arbitration, subject to the other grounds described herein; and

(h)
enforcement of the award would be contrary to the public policy of Singapore. A Singapore court has stated that enforcement of a foreign arbitration award would not be refused on this ground unless exceptional circumstances exist.  
(d)
If an award of arbitrators pursuant to either form and location of arbitration as referred to in the assumptions above is enforceable in the courts of Singapore, would ECI experience any significant delays in such courts in seeking enforcement of such award?

ECI should not experience any significant delays in enforcement unless one of the grounds for opposing enforcement listed in our response to paragraph (c) above is applicable.

4.6 Section 1E:   Events of Default, Insolvency and Early Termination

(a)
Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement/GTCs) or similar event occurred to a Local Counterparty, if Singaporean law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in Singapore enforce the Early Termination provisions of Section [6] of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?

Where the Local Counterparty is a department of the Singapore Government, the following restrictions on set-off should be noted:

(a)
no set-off can be pleaded if the subject matter thereof does not relate to that Government department but relates to another Government department, unless leave to do so is granted by the court; and

(b)
no set-off can be pleaded if it arises out of a right or claim to repayment in respect of taxes, duties or penalties.

Otherwise, if no Bankruptcy Proceeding or similar event has occurred to a Local Counterparty, a Singapore court would -- subject to our comments in Section 1F below on the liquidated damages provisions -- enforce the Early Termination provisions of Section 6 of the Master Agreements or GTCs against a Local Counterparty, including the set-off provisions thereof. 

(b)
If the Master Agreement/GTCs (and their underlying Transactions) could be so terminated, would a court in Singapore, applying Singaporean law, give effect to the Early Termination Payment provisions of the Master Agreement/GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)?

Subject to our comments in paragraph (a) above on Government departments and in Section 1F below on the liquidated damages provisions, a Singapore court would give effect to the Early Termination Payment provisions of the Master Agreement or GTCs without requiring any additional act or condition.

(c)
Would a court in Singapore, applying Singaporean law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement/GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty?  You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement/GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.

Where the Local Counterparty is an unincorporated body (which expression includes clubs, societies, and other unincorporated associations) other than a statutory body, the Early Termination and Early Termination Payment provisions of the Master Agreement or GTCs would, as a general rule, be enforceable as contractual obligations of the unincorporated body.

Where the Local Counterparty is a statutory body, the same conclusion would prima facie apply, but would be subject to provisions to the contrary in its constitutive statute. 

Where the Local Counterparty is a partnership, as all partners are jointly and severally liable, the Early Termination and Early Termination Payment provisions may be enforced against any of the partners even where a Bankruptcy Proceeding has commenced in relation to one or more of the partners. In the event that all the partners are bankrupt, our responses below in relation to corporations would apply equally, as the applicable rules under the bankruptcy regime for individuals in Singapore are for present purposes the same as those under the insolvency regime for corporations.

In addition, the Companies Act provides that an "unregistered company" (which includes any partnership, association or company consisting of more than five members) may be wound up under the provisions of the Companies Act, and our response below in relation to the winding up of corporations would then apply to such a winding up (subject to any provisions to the contrary in any constitutive statute of the body being so wound up).

In view of the foregoing, our responses below to this question address only the situation where the Local Counterparty is a corporation (either incorporated in Singapore, or incorporated outside Singapore with a branch in Singapore). 

Of the events included in the definition of "Bankruptcy Proceeding", the following events in relation to a Local Counterparty may potentially impact the enforceability of the Early Termination and Early Termination Payment provisions of the Master Agreement/GTCs:

· a compromise or arrangement under Section 210 of the Companies Act;

· insolvency proceedings; and

· judicial management proceedings.

A compromise or arrangement under Section 210 of the Companies Act may alter ECI's rights under, and affect the enforceability of, the Early Termination and Early Termination Payment provisions of the Master Agreement/GTCs, depending on the terms of the compromise or arrangement which is implemented. Section 210 of the Companies Act provides inter alia that such compromise or arrangement can be binding on all creditors of a company if a majority in number and representing three-fourths in value of the creditors or class of creditors of the company present and voting at a meeting convened by a court order agrees to the compromise or arrangement and if such compromise or arrangement is then approved by the court. However, if a compromise or arrangement is proposed, ECI would receive notice thereof and of the meeting of creditors, and should be able to exercise its rights under the Early Termination and Early Termination Payment provisions of the Master Agreement/GTCs before the compromise or arrangement is approved by the court and becomes binding on ECI.

In the event that an insolvency proceeding or a judicial management proceeding has been commenced against a Local Counterparty which is a company incorporated under the Companies Act or a foreign company registered under the Companies Act, several issues will arise under Singapore law which may have an impact on ECI's rights to enforce the Early Termination and Early Termination Payment provisions of the Master Agreement or GTCs. We will examine in turn each of these issues below.

Cherry-Picking

Section 332 of the Companies Act allows the liquidator of a Local Counterparty to disclaim unprofitable contracts with the leave of the courts of Singapore. 

Generally, so long as the liquidator of the Local Counterparty has not yet attempted to disclaim the Transactions, ECI will be entitled to terminate the Transactions under the Early Termination provisions -- notwithstanding that insolvency proceedings have commenced in relation to the Local Counterparty -- because the liquidator takes the Transactions subject to the Local Counterparty's prevailing rights and obligations thereunder. If ECI elects to so terminate the Transactions, Section 332 will not apply because the liquidator of the Local Counterparty will not have the opportunity to disclaim Transactions which have already been terminated.

In any event, because Section 1.1 of the Master Agreement/GTCs expressly states that all Transactions constitute a single integrated agreement, we are of the view that the liquidator should not be able to disclaim particular Transactions (although we would point out that there is no Singapore case authority interpreting such "single-agreement" clauses in this context).

In summary, we are of the view that, under Singapore law, the liquidator of a Local Counterparty should not be able to "cherry-pick" Transactions.

Pari Passu Distribution

It is provided in Section 300 of the Companies Act that the property of a company shall, on its winding-up, be applied pari passu in satisfaction of its liabilities. The question accordingly arises whether the Early Termination and Early Termination Payment provisions of the Master Agreements/GTCs represent an attempt by the parties to vary by contract the provisions of Section 300, and consequently confer upon ECI a result which cannot be effectively achieved in the absence of the creation of a security interest in favour of ECI. There are no Singapore authorities dealing directly with this issue.

In our view, this issue turns on whether the Early Termination and Early Termination Payment provisions of the Master Agreements/GTCs achieve a result similar to the mandatory set-off rules under Singapore law (in which case they would be enforceable), or whether they purport to achieve some other result (in which case they may not be enforceable).

The mandatory insolvency set-off rules under Singapore law essentially provide that where there have been mutual credits, mutual debts and other mutual dealings between an insolvent company and one of its creditors, then the total sum due from one party must be set-off against the total sum due from the other party such that only the balance is payable by or to the liquidator. In order for set-off to apply under the mandatory insolvency set-off rules, the following conditions and requirements must be met:

(a)
set-off under the mandatory insolvency set-off rules will only be permitted in respect of debts owing to and from a person in the same capacity (this "mutuality" requirement means, for example, that the parties to the Master Agreement/GTCs must be acting as principals and not through an agent);
(b)
the mutual debts must be capable of maturing into monetary claims, thereby establishing a liability on each side which is pecuniary in nature. In respect of the Transactions, this requirement is achieved in the Master Agreement/GTCs by converting the delivery obligations into monetary obligations upon the occurrence or the designation of an Early Termination Date; and

(c)
under the mandatory insolvency set-off rules, set-off will not be available to the Non-Defaulting Party if it had notice of insolvency proceedings pending in relation to the Defaulting Party at the time the parties entered into the Master Agreement/GTCs and each Transaction. In contrast with conditions (a) and (b) above, the non-fulfilment of this condition (c) will affect only those Transactions entered into after the Non-Defaulting Party had notice of insolvency proceedings of the Defaulting Party (and with the result that set-off may not be available with respect to such Transactions).

The applicable case law suggests that the mandatory insolvency set-off provisions cover not only debts existing at the date of liquidation, but also debts which arise later out of rights and liabilities existing at that time.  This means that the debts need not be actually payable at the date of liquidation and, accordingly, mandatory insolvency set-off provisions will extend to cover the termination amounts in respect of Transactions existing at such date notwithstanding that the termination amount is only determined after the date of insolvency pursuant to the Early Termination and Early Termination Payment provisions.

Section 6.2 of the Master Agreement/GTCs provides that if an Event of Default occurs and/or an Early Termination Date is designated and occurs, the Non-Defaulting Party may (at its election) set off any or all amounts which the Defaulting Party owes to the Non-Defaulting Party or its Affiliates (under the Master Agreement/GTCs or otherwise) against any and all amounts which the Non-Defaulting Party owes to the Defaulting Party  (under the Master Agreement/GTCs or otherwise) (emphasis added). In our view, after insolvency proceedings have commenced in relation to a Local Counterparty, Section 6.2 of the Master Agreement/GTCs would not be enforceable in the following respects:

(a)
Section 6.2 would not be enforceable to the extent that it purports to allow the Non-Defaulting Party the option to elect whether to effect set-off. As stated above, insolvency set-off is mandatory under Singapore law; and

(b)
Section 6.2 would not be enforceable to the extent that it purports to allow amounts owed by the Defaulting Party to Affiliates of the Non-Defaulting Party to be set-off against amounts owed by the Non-Defaulting Party to the Defaulting Party, because the requirement of "mutuality" described in paragraph (b) above would not be satisfied and the rule of pari passu distribution in Section 300 of the Companies Act would be contravened.

The other provisions of Section 6.2 and of the Early Termination and Early Termination Payment provisions would, in our view, be consistent with Section 300 because the obligations created between the parties thereunder would in any event qualify as mutual debts and mutual credits for the purpose of the Companies Act and with the result that the netting under the Master Agreement/GTCs will produce a result consistent with the operation of the mandatory insolvency set-off rules.

Disposition of Property after Commencement of Winding-up

Section 259 of the Companies Act provides that any disposition of the property of a company made after the commencement of the winding-up of the company shall be void unless ordered by the court. Section 259 does not distinguish between dispositions amounting to preferences and dispositions which result from bona fide business transactions. For the purpose of Section 259, a winding-up of a company is deemed to commence on the presentation of the winding-up petition against the company.

There is no Singapore authority as to whether provisions such as the Early Termination and Early Termination Payment provisions of the Master Agreements/GTCs will be within the ambit of Section 259. We would, however, subscribe to the view that Section 259 should not adversely affect the exercise of set-off rights pursuant to the Early Termination and Early Termination Payment provisions of the Master Agreements/GTCs for the following reasons. First, if Section 259 has this effect, the rule under Singapore law which allows for mandatory set-off rights will be rendered nugatory. Secondly, case law suggests that the court will uphold dispositions of a company's property if they were made in good faith and for the benefit of the company (we assume for this purpose that the Master Agreement/GTCs and each Transaction were entered into at arm's length and for the commercial benefit of the Local Counterparty). 

Voidable Preference

Pursuant to Section 329 of the Companies Act, every transfer of property or payment made by a Defaulting Party, which is unable to pay its debts as they become due, in favour of any creditor with a desire to give an unfair preference to such creditor (i.e. doing anything which has the effect of putting that creditor in a better position in the event of the Defaulting Party's insolvency) shall, if such Defaulting Party is adjudged insolvent on a winding-up petition presented within six months after the date of the transfer or payment, be deemed fraudulent and void as against the liquidator of the Defaulting Party. 

We are of the view that a payment effected in accordance with the terms of the Master Agreement/GTCs prior to the insolvency of the Defaulting Party should not be considered by the Singapore courts as a payment made with a desire to give the Non-Defaulting Party a preference over the other creditors of the Defaulting Party (this is also because such payment, in accordance with the terms of the Master Agreement/GTCs, is intended for the primary purpose of reducing the credit exposure of both parties to the Transactions).  However, if the Defaulting Party has entered into Transactions during the six-month voidable preference period with the deliberate intention of improving the position of the Non-Defaulting Party, this may justify the application of Section 329 of the Companies Act.

Withholding of Payment

The final sentence of Section 6.2 of the Master Agreement/GTCs provides that the Non-Defaulting Party is not obliged to pay the Defaulting Party any amount under a Confirmation until all amounts due and payable by the Defaulting Party to the Non-Defaulting Party or any of its Affiliates have been paid. While we believe that such "flawed assets" arrangements are generally effective under Singapore law in relation to withholding payment of debts or performance of other contractual obligations, we would point out that there is no direct Singapore case authority on point and some uncertainty accordingly remains as to whether such rights to withhold payment or performance would be enforceable.

Conclusion - Insolvency Proceedings 

In summary, subject to the exceptions noted above and subject to our comments in Section 1F below on the liquidated damages provisions, we are of the view that a Singapore court would give effect to the Early Termination and Early Termination Payment provisions of the Master Agreement/GTCs even after the commencement of insolvency proceedings.

Judicial Management

A Local Counterparty which is a company incorporated under the Companies Act or a foreign company registered under the Companies Act could be subject to judicial management under Singapore law (which are analogous to Chapter 11 proceedings in the United States or judicial administration proceedings in the United Kingdom). In the event of the judicial management of the Local Counterparty, Singapore legislation provides specifically for the concept of fraudulent preferences to be applicable to judicial management. In addition, courts are empowered to order that the provisions in the Companies Act relating to insolvency be applied to a company under judicial management.

Accordingly, each of the issues discussed in relation to insolvency proceedings above is equally applicable in the event of the judicial management of the Local Counterparty. 

Singapore courts have decided that the accrued right of set-off will not be affected by judicial management proceedings. There is no Singapore authority as to whether the termination of outstanding transactions pursuant to the Early Termination provisions of the Master Agreement/GTCs (as opposed to the right of set-off) is valid in the event of the judicial management of the Local Counterparty.

Nonetheless, subject to the exceptions noted above in the context of insolvency proceedings and subject to our comments in Section 1F below on the liquidated damages provisions, we are of the opinion that the Early Termination and Early Termination Payment provisions of the Master Agreement/GTCs should be valid and enforceable upon the commencement of judicial management.

(d)
To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and that Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e., is "cherry-picking" permitted)?

Please refer to our response to Section 1E(c) above, under the heading "Cherry-Picking".

(e)
On the assumption that the Local Counterparty entering into Transactions with ECI was either:  (I) incorporated in Singapore but had a branch or other form of presence outside of Singapore in another jurisdiction; or (II) was incorporated outside of Singapore but had a branch or other form of presence in Singapore, and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (I) or (II), and in the event that an insolvency official was appointed both to the Local Counterparty in Singapore and to its presence in the jurisdiction outside of Singapore:

(i)
Would your answers to any of Section 1E(c) to (d), inclusive, above change in any manner? 

(iii) 
Would the insolvency of the Local Counterparty in Singapore proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of Singapore where the Local Counterparty also had a presence?

Case (I): Local Counterparty incorporated in Singapore

Pursuant to Section 269(1) of the Companies Act, the liquidator of the Local Counterparty shall take into his custody or under his control all the property or chooses in action to which the Local Counterparty is or appears to be entitled.  The liquidation proceeding of the Local Counterparty will therefore extend to all domestic and foreign assets of the Local Counterparty, including the assets of any non-Singapore branches of the Local Counterparty.  The Singapore courts will apply the laws of Singapore in such proceedings.

Accordingly, our conclusions concerning the enforceability of the Early Termination and Early Termination Payment provisions of the Master Agreement/GTCs as set out under Section 1E(c) to (d) above will remain the same, and we would confirm that the insolvency of the Local Counterparty in Singapore would proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of Singapore where the Local Counterparty also had a presence. 
Case (II): Local Counterparty incorporated outside Singapore

Section 377(2) of the Companies Act provides that if a foreign company is liquidated or is dissolved in its place of incorporation, the Singapore agent of such foreign company shall, within one month after the commencement of the liquidation or the dissolution or within such other time as the Registrar of Companies of Singapore (the "Registrar") in special circumstances may allow, lodge, or cause to be lodged, with the Registrar notice of that fact and, when the liquidator is appointed, notice of such appointment.  

Section  377(2)(b)  of  the  Companies  Act provides that the liquidator of such foreign company shall, until a Singapore liquidator of such foreign company is duly appointed by the Singapore courts, have the powers  and  functions of a liquidator for Singapore.  However, case law in Singapore has interpreted Section 377(2)(b) of the Companies Act to mean that the powers and functions of the foreign liquidator contemplated under Section 377(2)(b) are solely to enable the foreign liquidator to collect and recover the assets of the foreign company in Singapore.  Further, that Section 377(2)(b) does not confer on the foreign liquidator all the powers and the functions of a liquidator appointed under the Companies Act (as discussed below) and in particular, it has been decided in the Singapore courts that the Singapore courts do not have the jurisdiction to summon and examine on oath persons allegedly connected with the affairs or property of foreign companies which are not wound up under the Companies Act.

In summary, this means that the authority of the liquidator of a Local Counterparty appointed under the laws of a foreign country will be recognised in Singapore subject to the limitations stated in the preceding paragraph.  Pursuant to Section 377(3) of the Companies Act, the liquidator of a Local Counterparty appointed for Singapore by the Singapore courts or a person exercising the powers and functions of such a liquidator shall be concerned only with the recovery and the realisation of the assets of the Local Counterparty located or deemed to be located in Singapore and shall, subject to certain conditions, pay the net amount so recovered to the liquidator of the Local Counterparty after satisfying all preferential debts of the Local Counterparty in Singapore as well as any other payments approved by a Singapore court so that the claims of the creditors of Local Counterparty can be dealt with on an equal footing in the foreign jurisdiction.

In this respect, it is not entirely accurate to say that the relevant authorities in Singapore would "defer" to the liquidation proceeding in the foreign jurisdiction such that the assets and liabilities of the Local Counterparty in Singapore would be handled as part of the proceeding for the Local Counterparty in the foreign jurisdiction.  This is because even in the case of the liquidator appointed under the laws of the foreign jurisdiction (we shall describe the procedure whereby the liquidator for Singapore is appointed below), the liquidator will be acting generally in accordance with the laws of Singapore and moreover, the liquidator will pay the preferred and other approved creditors of the Local Counterparty in Singapore prior to remitting the surplus assets to himself as the foreign liquidator.

The creditors of the Singapore branch of the Local Counterparty have the right to initiate a separate winding-up proceeding in Singapore. Section 350 of the Companies Act basically provides that a foreign company may be wound up:

(a)
if the company is dissolved or has ceased to carry on business in Singapore or has a place of business in Singapore only for the purpose of winding-up its affairs or has ceased to carry on business in Singapore;

(b)
if the company is unable to pay its debts; and

(c)
if the Singapore court is of the opinion that it is just and equitable that the foreign company should be wound up.

The making of a winding up order by the Singapore courts on any of the above three grounds is a matter of discretion.  Section 351(3) of the Companies Act further provides that a foreign company may be wound-up notwithstanding that it is simultaneously being wound-up under the laws of the place under which it was incorporated.

The liquidator for the foreign company appointed under Section 351 of the Companies Act will, upon his appointment, assume the authority of the liquidator of the foreign company appointed under the laws of its place of incorporation and in addition, will have all the powers and functions of a liquidator appointed in respect of a Singapore company (cf. the more limited powers of a foreign liquidator as described above).  Accordingly, the Singapore branch of a Local Counterparty may be wound up notwithstanding that the Local Counterparty is already the subject of a liquidation proceeding, whether voluntary or involuntary, under the insolvency laws of its jurisdiction of incorporation.  The winding up proceeding in Singapore in respect of the Singapore branch is usually referred to as an ancillary proceeding and, as stated above, will generally be limited in its scope or operation to assets located or deemed to be located in Singapore.

In the event of a separate liquidation proceeding in Singapore with respect to the assets and liabilities of the Singapore branch, the liquidator in Singapore and the Singapore courts will include the Local Counterparty's position under a Master Agreement/GTCs among the assets of the Singapore branch as the Transactions documented thereunder constitute one agreement.  In such a situation, ECI will make its claims against the Singapore branch in respect of debts arising under or in connection with all the Transactions documented by the Master Agreement/GTCs.  There will not be a net calculation based on only the Transactions booked through the Singapore branch.

The Singapore courts, in determining the amount which may be paid to ECI against the assets of the Singapore branch will have regard to the laws of Singapore (although New York or English law will be relevant in determining whether the Transactions are valid) with the result that the discussions relating to a Singapore-incorporated Local Counterparty in Sections E(c) and (d) above are equally applicable here.  

Accordingly, our conclusions concerning the enforceability of the Early Termination and Early Termination Payment provisions of the Master Agreement/GTCs as set out under Section 1E(c) and (d) above will remain the same, and other than as noted above, we would confirm that the insolvency of the Local Counterparty in Singapore would proceed without deference to, or being impacted by, any insolvency proceedings in a jurisdiction outside of Singapore where the Local Counterparty also had a presence.

(ii)
Does Singapore have any bankruptcy treaties with any other countries and what is the effect of  such treaties?

The Official Assignee of Singapore has entered into an agreement with the Official Assignee of Malaysia to co-operate in the bankruptcy of individuals (but not the insolvency of corporations). We are not aware of any other bankruptcy or insolvency treaties between Singapore and other countries.

4.7 Section 1F:   Liquidated Damages Provisions

If suit were brought in Singapore by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement/GTCs against the Local Counterparty, and the court in Singapore applied the laws of Singapore (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of Singapore to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty?  Or would the court in Singapore view such provisions as being unenforceable for being, for example, a penalty?

It is difficult to advise whether the Liquidated Damages provisions of Section 3.5 of the Master Agreement or GTCs would be enforceable or instead be regarded by a court as an invalid penalty clause, because there are a number of factors which a court would take into account and of which we do not have details.  The principles relating to the treatment of liquidated damages clauses are essentially the same as English common law principles. 

Under the Master Agreement and the GTCs, because the stipulated sums are described as "liquidated damages", the onus of proving that the stipulated sums are penalties rather than liquidated damages would be upon the Seller.  In general, a sum stipulated to be paid by way of damages in the event of breach of contract is classed as "liquidated damages" where the amount constitutes a genuine pre-estimate of the damage which would probably arise from breach of contract. In contrast, the stipulated sum would be classed as a penalty where it is in the nature of a threat in terrorem ("for the purpose of intimidation") of the other party and would be unenforceable.  For example, a clause might be construed as a penalty where its objective is to prevent a breach of the contract by giving incentives for its performance, or imposing disincentives for non-performance. It is usually said that a clause will be a penalty if it is "extravagant and unconscionable" in amount in comparison with the greatest loss which could conceivably have flowed from the breach.

We do not have sufficient details of the proposed arrangement and the potential losses which will flow from the specified breaches to give a view on whether the liquidated damages mechanism in the Master Agreement and GTCs are enforceable. However, we would make the following general comments: 

· a Buyer would, in attempting to enforce the liquidated damages provisions, need to demonstrate that the calculation formulae set out in Section 3.5 of the Master Agreement/GTCs are a reasonable attempt at approximating losses suffered by market participants in general;

· Section 3.5 of the Master Agreement/GTCs contains a comment that ECI anticipates that a "respected industry publication" will in the future publish market prices that will allow liquidated damages to be market-based. In our view, payments pegged to such market prices would stand a better chance of being classified as liquidated damages; and

· any accompanying documentation to a Transaction (for example, the parties' correspondence or the "Market Starter Kit") should not suggest that the liquidated damages clause is intended to be a disincentive for sellers to breach their contractual obligations.  For example, the Market Starter Kit states "performance is not guaranteed by a third party, although liquidated damages clauses make it unlikely that counterparties will not fulfil their obligations" and "[the] liquidated damages are unambiguous and significant" (page 3).  These phrases are indicative of penalties rather than liquidated damages and should be avoided.

4.8 Section 1G:   Foreign Exchange Controls and Usury

(a)
Transactions may require that payments be made in non-local currencies (e.g. United States Dollars) and delivered into Singapore or a foreign jurisdiction.  To what extent are central bank approval or other foreign exchange controls in Singapore applicable to payments made by either ECI or Local Counterparty to the other in respect of the Transactions? 

While the Exchange Control Act, Chapter 11 contains exchange control provisions (including provisions on dealings in gold and foreign currency, payments outside certain scheduled territories, securities registered in Singapore and restrictions on import and export), its operation has been suspended by the MAS since 1 June 1978. Accordingly, in general, no central bank approval or other foreign exchange controls are applicable to payments made by either ECI or the Local Counterparty to the other in respect of Transactions.

However, it should be noted that the MAS has a policy of not encouraging the internationalisation of the Singapore dollar. Banks are required to comply with guidelines set out in MAS Notice to Banks No. 757, which sets out, inter alia, certain restrictions on the grant of Singapore-dollar credit facilities to non-Singapore residents or the entry by banks into Singapore-dollar financial derivatives with non-Singapore residents (broadly speaking, banks may do so without consulting the MAS only if such facilities or transactions relate to economic activities in Singapore).

(b)(i)-(iii)Are there any usury laws in Singapore which may apply to the Transactions and, to the extent that usury laws apply, what are the rate restrictions?  Are there any available exemptions?  If no exemptions exist, what are the consequences as to enforceability and penalties? 

The Moneylenders Act, Chapter 188 provides that a person who carries on the business of moneylending must (unless an exemption is obtained) obtain a licence from the Registry of Moneylenders; if a licence is not obtained, a person carrying on such a business commits an offence and any loans made are not enforceable. Certain restrictions are imposed on moneylenders under the Moneylenders Act, with the objective of protecting borrowers: loans must be documented in a prescribed form, no compound interest may be charged, and a court may adjust a borrower's obligations if it is found that the rate of interest is harsh and unconscionable or substantially unfair. In this connection, there is a presumption that any rate of interest in excess of the statutorily prescribed rate (which is 12 per cent. per annum for secured loans and 18 per cent. for unsecured loans) is harsh and unconscionable or substantially unfair.

However, the licensing requirements and other restrictions under the Moneylenders Act only apply to persons who carry on a business of moneylending. We are of the view that the Moneylenders Act would not apply to Transactions made by ECI or such Local Counterparty notwithstanding that interest may be payable in respect of sums due under such Transactions.
4.9 Section 1H:   Taxation

In respect of a Transaction, are there any taxes, duties or levies in Singapore which would be imposed upon, and payable by, either the buyer or the seller under such Transaction (e.g., any sales or transactional taxes)?  Please answer this question from the alternative perspectives that either or both of ECI and the Local Counterparty is either (a) not incorporated in, nor has a branch or establishment in Singapore or (b) is incorporated in, or has a branch or establishment in Singapore.

If ECI or the Local Counterparty is incorporated in Singapore or has a branch or establishment in Singapore, the revenues earned on Transactions by such party would be subject to income tax in Singapore. The income tax rate in Singapore for corporations is presently 26 per cent.

Under Singapore income tax laws, royalties, other lump sum payments or rent for the use of movable property are subject to withholding tax. The withholding tax rate is the same as the corporate tax rate, namely 26 per cent. It is possible that the sale of Bandwidth by a party which is not incorporated in or has a branch or establishment in Singapore to a party which is incorporated in or has a branch or establishment in Singapore would be classified as such a transaction and would attract withholding tax. 

Goods and services tax ("GST") may be payable in a Transaction where the Seller under the Transaction is incorporated in Singapore or has a branch or establishment in Singapore, and the Transaction involves the supply of Bandwidth within Singapore, or to or from Singapore. The GST rate is three per cent. 

4.10 Section 1I:   Miscellaneous

(a)
Are there any restrictions under local law in Singapore that would apply to ECI’s marketing or solicitation efforts with respect to these Transactions?  If so, briefly describe.

If marketing and solicitation efforts are made to such a degree that ECI would be deemed to be carrying on business in Singapore, two consequences will follow:

· ECI would be deemed to have a permanent establishment in Singapore and would be subject to income tax in Singapore; and

· ECI would contravene the provision in the Companies Act which provides that all companies carrying on business in Singapore must be registered as a branch with the Registry of Companies.

However, the Companies Act provides that a foreign company shall not be deemed to be carrying on business in Singapore for the reason only that in Singapore it solicits or procures any order which becomes a binding contract only if such order is accepted outside Singapore.

As a separate point, marketing or solicitation efforts would in general have to comply with the guidelines set out in the Singapore Code of Advertising Practice, which is a self-regulatory, non-statutory code approved by organisations representing advertisers, advertising agencies and media. It is administered by the Advertising Standards Authority of Singapore Advisory Council to CASE (the Consumers Association of Singapore), which comprises members from such organisations, government departments and various trade associations. The guidelines deal generally with preserving the decency, honesty and truthfulness of advertisements and standards of fair competition.

(b)
Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in Singapore?

The Unfair Contract Terms Act, Chapter 396, which restricts the ability of contracting parties to exclude or limit certain obligations or liabilities, contains some provisions which apply only where one of the contracting parties is a consumer, as well as other provisions which apply to all contracts. It is possible that a Singapore court would hold that the Unfair Contract Terms Act is applicable to a Transaction even if it is governed by a law other than Singapore law.

(c)
Are there any other legal or regulatory issues under laws or regulations in Singapore relating to the Transactions and / or the Master Agreement and/or the GTCs of which ECI should be made aware?
Competition Law

We would add that there is no general competition law in Singapore. The IDA is generally responsible, under the Info-Communications Development Authority Act, for promoting and maintaining "fair and efficient market conduct and effective competition between persons engaged in commercial activities connected with telecommunication technology in Singapore", and with "maintaining effective competition between persons engaged in the provision of telecommunication systems and services". There are no specific competition provisions in Singapore legislation, but certain telecommunication licences issued by the IDA contain conditions proscribing anti-competitive conduct. For example, in one of the PCMTS licences issued in the past, the licensee was prohibited from entering into any agreement or arrangement which would in any way prevent or restrict competition in relation to the services to be provided under the license or any other telecommunications services licensed by the IDA.

Other Issues

Other than the issues described elsewhere in this Report, there are no other legal or regulatory issues under laws or regulations in Singapore relating to the Transactions and/or the Master Agreement and/or the GTCs which we wish to raise.

SECTION 2 - Trading Bandwidth Without Actual Physical Delivery

In respect of the ability to close-out Transactions before physical delivery (as described in the introduction to Section 2 of the Survey Questionnaire), with the parties merely making financial settlement of balances payable between them, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1 (when answering this question please pay particular, but not exclusive, attention to the questions raised in Section 1A)?

Other than as noted below, our answers to the questions raised in Sections 1A to I would not change. 

· Section 1A(a):  Our responses to Section 1A(a) would not change substantively, insofar as we have stated that the IDA's position on the making of Transactions is unknown and clearance should be sought from the IDA before Transactions are entered into. However, the fact that the parties have the ability to close-out Transactions before physical delivery adds to the novelty of the proposed arrangements and increases the importance of obtaining the IDA's views in advance. The logical conclusion must be that no telecommunications licence would be required as no telecommunications services would be being provided.

· Section 1B(a) and (b):  If Transactions may be closed out without physical delivery, it is possible that a Local Counterparty may enter, or be alleged to have entered, into a Transaction for speculative purposes rather than obtaining Bandwidth for use in its normal business activities. This materially increases the possibility that a Local Counterparty may have entered, or be alleged to have entered, into a Transaction which is ultra vires and unauthorised by its constitutive documents, and it is therefore important that ECI satisfy itself before entering into such a Transaction that the Local Counterparty has the requisite capacity. 

· Section 1I(c):  The possibility that a Transaction may be closed out by cash settlement raises the issue as to whether the Transaction is a gaming or wagering contract. Section 5(1) of the Civil Law Act provides that "all contracts or agreements, whether by parol or in writing, by way of gaming or wagering shall be null and void".

However, where one of the parties to a Transaction has entered into it with a legitimate commercial purpose (such as hedging), the Transaction would not in our view be regarded as a contract of gaming or wagering.

In addition, Section 5(4) of the Civil Law Act provides that the validity or enforceability of a contract or agreement will not be affected if it was entered into by either or each party by way of business and the making or performance of which by any party constitutes an "investment activity". "Investment activity" is in turn defined to include:

· a transaction in relation to a contract or an option for the future delivery of any securities, commodity, currency or financial instrument, whether or not there is any intention of actual delivery of such securities, commodity, currency or financial instrument; and

· a transaction in relation to a contract or an option which is entered into with the intention of settlement of differences in the prices or values of any securities, commodity, currency or financial instrument, whether or not there is any intention of actual delivery of such securities, commodity, currency or financial instrument.

The term "commodity" is not defined in the Civil Law Act and it is not entirely clear if it would include Bandwidth traded under a Transaction. While it is possible to argue that it is confined to the "commodities" regulated under the Futures Trading Act and the Commodity Futures Act (which would not include Bandwidth), we are of the opinion that the better view is that the term "commodity" should not be so restricted. Accordingly, we are of the view that Section 5(4) should, in cases where the other conditions set out therein are satisfied, remove the risk that a Transaction is null and void for being a contract of gaming or wagering.

SECTION 3 - Establishment Of Pooling Points And Connection Of Telecommunications Networks To Pooling Points

This Section concerns the potential establishment of a Pooling Point at a specific location in Singapore.  Such Pooling Point would be owned, operated and/or administered by a Pooling Point Developer.

4.11 Section 3A:   Establishment of a Pooling Point in Singapore by a Pooling Point Operator.

You have asked that we assume for the purposes of questions (a) to (d) of this Section 3A that the Pooling Point Developer would not be incorporated in, nor have any branch or other form of presence in, Singapore.

(a)
How would the establishment, ownership, operation or administration, of a Pooling Point fall to be examined and categorized under the telecoms regulatory regime in Singapore?

A Pooling Point would be considered to be a telecommunications system, and the provision of the use of the Pooling Point would be considered to be the provision of a telecommunication service, within the meaning of the Telecommunications Act. Accordingly, the establishment, ownership, operation and administration of a Pooling Point in Singapore would require licensing or approval from the IDA as described in Section 1A.

(b)
Would any licences, permits, consents or other governmental or regulatory approvals (for example, in the form of telecommunications) licences be required to be obtained in Singapore in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in Singapore?  If so, please describe:

(i)
which licences, permits, consents or other approvals are required, if any, and from whom they are required to be obtained for each of (a) the Pooling Point itself and (b) the Pooling Point Developer?; and

(ii)
if licences or permits would be required, which types of licences or permits would be applicable e.g., an individual licence, class licence or exemptions? and

(iii)
briefly describe the procedure and approximately how long it would take for the Pooling Point Developer to obtain any such licences, consents or approvals.

None of the existing licenses issued by the IDA appear to cover such activities precisely, and it is not clear how such activities would be licensed or approved by the IDA. To the extent that Pooling Points are switching facilities for connecting various networks owned by third parties, it appears that the establishment, ownership, operation and administration of a Pooling Point may be regarded as activities which fall within the scope of a PBTS licence save that no services would be being provided through the Pooling Point to the public (to our knowledge, only Singapore Telecom at present provides similar switching facilities to the public in Singapore).

Given that the position is less than clear, we would advise that the IDA's views should be sought before any Pooling Points are established in Singapore.

We are aware that TAS used to (and, presumably, IDA will) use the category of "Terrestrial Telecommunications System" licences as a sweep‑up licence for licensees not falling into one of the established categories.  TAS has acknowledged that, to date, terrestrial telecommunication system licences have only been issued to broadcasters but it seems to be a fairly flexible category of licence that they are using for unforeseen types of  licences (in much the same way as a Public Non-Exclusive Telecommunications licence is used by the Office of the Telecommunications Authority in Hong Kong).

For example, we are aware that IDA is considering using this category of licence in relation to operators planning to land submarine cables in Singapore (and subsequently operate as far as the cable landing station).

Provided that the existing monopoly (and, from 1 April 2000, duopoly) of the PBTS operator(s) will be maintained, we believe that IDA would be fairly flexible in considering ECI’s plans.  In particular, the IDA appears to distinguish between the operation of facilities for provision of services to wholesalers as opposed to end users.  IDA is keen to preserve the exclusivities of the PSTN operator(s) (at least until April 2002), but such operator(s) essentially operate facilities for, and provide services to, the public.  ECI would not, as we understand it, be providing services direct to the public.

(c)
Which other elements of the telecoms regulatory regime in Singapore would effect the establishment, ownership, operation or administration of a Pooling Point in Singapore?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect or apply to the establishment, ownership, operation or administration of a Pooling Point in Singapore?

As described in Section 1A(b) above, any telecommunication equipment used in connection with a Pooling Point in Singapore would have to be approved by the IDA and comply with the technical specifications issued by the IDA.

Save for any specific requirements (e.g. as to third party access or price) which may be imposed by the IDA as a condition for granting a particular licence or approval, there are no other specific requirements of the telecommunications regulatory regime in Singapore which would affect the establishment, ownership, operation or administration of a Pooling Point in Singapore.  However, IDA’s functions and duties under the IDA Act are wide and extensive (including, for example, the exercise of regulatory functions in respect of the determination and approval of prices, tariffs and charges).  In addition to specific requirements set out in the particular telecoms licence, it is likely that standards of performance, codes of practice and advisory guidelines would be applicable.  Until discussions are had with the IDA with regard to the applicable licence for a Pooling Point Developer and how IDA will regard the proposed activities, it is impossible to be more specific in this regard.

(d)
Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in Singapore in respect of the establishment and /or ownership and/or operation and/or administration of the Pooling Point?  If so, please:

(i) 
identify and describe the nature of the regulatory body concerned;

(ii)
briefly describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and/or establishment and/or operation and/or administration of the Pooling Point and/or the Pooling Point Developer; and

The regulatory body would be the IDA. Its nature, structure and composition have been described in our response to Section 1A above.  

(iii)
briefly describe the obligations of the Pooling Point Developer to such regulatory body (including, but not limited to, any obligation there may be upon the Pooling Point Developer to provide periodic reports or other information to such body relating to the Pooling Point Developer and/or the Pooling Point).

The specific obligations to IDA, for a Pooling Point Developer would be set out in its licence issued by IDA.  We do not know what these obligations would be.  We should also point out that existing licences issued by TAS are not available for public inspection.  In general, as with other licensees, a Pooling Point Developer would also have to comply with any applicable codes of practice, standards of performance, directions or advisory guidelines issued by the IDA. In addition, please refer to Section 1A(e)(i) for a brief description of obligations to disclose information to the IDA. 

(iv)
Would your answers to any of the questions contained in Section 3A(a), (b), (c) or (d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity.

If the ownership, operation and administration of the Pooling Point are done by different entities, we are of the view that such entities may each have to be licensed or approved separately by the IDA (as they may each be considered to be "operating" or "providing" telecommunications systems or services within the meaning of Section 3 of the Telecommunications Act), and our answers to Sections 3A(a) to (d) would apply in relation to each of these entities.

(e)
A switching facility such as a Pooling Point is a highly attractive and effective interception point for law enforcement agencies wishing to ‘tap’ into calls (wiretapping). (i) If a law enforcement agency in Singapore was to make a properly constituted request to intercept telecoms traffic at a Pooling Point, would the Pooling Point Developer be required under the laws of Singapore to comply with such request? (ii) If the party to whom the request is made is required to allow the interception as requested by the law enforcement agencies, what is the penalty for non-compliance?

The wiretapping procedures of law enforcement or other government agencies in Singapore are not a matter of public knowledge. 

However, there is a general provision in the Telecommunications Act which authorises the Minister for Communications and Information Technology to give directions to a public telecommunications licensee regarding the exercise of that licensee of its functions under the Telecommunications Act.  The Minister may do so inter alia if he considers it in the public interest or in the interests of public security or national defence. The Minister may pay compensation or make grants to the licensee for any damage caused by reason of its compliance with such direction. The consequences of non-compliance with such a direction are not expressly provided in the Telecommunications Act.

(f)
Would any data protection laws apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer?  Would the Pooling Point Developer be required to comply with such laws and, if so, how?

Other than the common law obligations of confidentiality described in Section 1C(d) above, no data protection laws would apply to any data or other information flowing through the Pooling Point and a Pooling Point Developer would not have to comply with any such laws.

However, one of the express functions and duties of IDA under the IDA Act is to establish and maintain standards and codes for the monitoring and regulation of such aspects of information and communications technology data privacy and protection as IDA thinks fit and it is possible that restrictions on the use of client data would be included in the Pooling Point Developer’s licence.

(g)
Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in Singapore in order to establish and/or own and/or operate and/or administer the Pooling Point in Singapore?  If so, please specify what type of entity(ies) the Pooling Point Developer would be required to establish in Singapore.

It is likely that the Pooling Point Developer will have to have a business registration in Singapore (i.e. be registered as a branch or a Singapore-incorporated company) because in general, the IDA only issues licences to such entities.

Quite apart from the IDA's requirements, the Pooling Point Developer may, if it is a foreign company, have to a register a branch in Singapore, because the establishment or ownership of a Pooling Point may, and the operation or administration of a Pooling Point would, amount to "carrying on business" in Singapore which (absent such registration) would be prohibited under the Companies Act.
(h)
In the event that the Pooling Point Developer did establish a type of entity(ies) in Singapore (either voluntarily or pursuant to any requirement as you may mention in your answer to Section 3A(g)), in that regard would any of your answers to the questions set out in this Section 3A(a) to (f), inclusive, above change in any respect and, if so, how?

Our answers to the questions in Section 3A(a) to (f) would not change.

4.12 Section 3B:   Connection of a Telecommunications Network to the Pooling Point.

ECI have advised that a Pooling Point would physically have connected to it various telecommunication networks, equipment, facilities or circuits (each a "Network"), each owned, leased or operated by various third parties (each such third party termed herein a "Network Operator").  ECI have asked that we make the following assumption for the purposes of Section 3(B)(a) to (f):

· the Network Operator is neither incorporated in, nor has a branch or other establishment or presence in Singapore; and 

· the Network Operator is incorporated in, or has a branch or other establishment in Singapore; and

· that the Pooling Point is located at a particular address in a city or town in Singapore.
(a)(i)-(iii)
How would the connection of a Network to a Pooling Point in Singapore fall to be examined or categorized under the telecoms regulatory regime in Singapore?  What forms of telecommunications licences would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in Singapore and would these need to be obtained by either the Network Operator concerned and/or the Pooling Point Developer?  Which type of licence would be applicable, if any, e.g., individual licence, class licence or exemption?

The act of connecting a Network to a Pooling Point in Singapore would not be the subject of a separate license. The term "Network" encompasses a wide variety of telecommunications systems, and the regulatory treatment of such connection would in principle vary with the nature of the connection and the relevant Network.

In most cases, such connections have to be authorised by the terms of the license or approval granted by the IDA to the Pooling Point Developer because, as we understand the proposed arrangements, a Pooling Point would act as a switching facility and the act of connecting to a Network in the course of its usual switching operations would be considered as the provision of telecommunication services.

In some cases, where the connection of a Network to the Pooling Point may be regarded as the provision of a telecommunication system or service by the Network Operator (for example, the provision of supporting systems or services needed for the Pooling Point's operation), the Network Operator would have to be licensed or approved by the IDA to do so. For example, the licences granted for operating Networks in Singapore include the public telecommunications services licence (held by Singapore Telecom) and terrestrial telecommunication network infrastructure licence (held by SCV) described in Section 1A.  Such licensees would be able to connect their networks to a Pooling Point because of the broad scope of activities permitted under their licenses. Where such licensing or any other licensing or approval of the Network Operator is needed, the Network Operator would probably have to be registered as a branch or be incorporated in Singapore (as the IDA only grants licenses to such entities).  Accordingly, in the case of the first assumption in this Section 3B, it should be borne in mind that the Network Operator described therein may be unable to obtain a license or approval from the IDA. 

(We should point out that the second assumption of this Section 3B is probably inapplicable in the context of the geography of Singapore.)

(b)
Which other elements of the telecoms regulatory regime in Singapore would effect the connection of a Network by a Network Operator to a Pooling Point in Singapore?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect such connection of a Network by a Network Operator to a Pooling Point in Singapore?

As described in Section 1A(b) above, any telecommunication equipment used in connection with a Pooling Point in Singapore would have to be approved by the IDA and comply with the technical specifications issued by the IDA.

In general, as with other licensees, a Pooling Point Developer or Network Operator would have to comply with the conditions of its license or approval, as well as any applicable codes of practice, standards of performance, directions or advisory guidelines issued by the IDA. In addition, please refer to Section 1A(e)(i) for a brief description of obligations to disclose information to the IDA.

(c)(i)
If different licences are necessary for those who operate Networks as opposed to those who merely provide services over those Networks in Singapore, into which such category or categories would a Network Operator and /or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?

Not applicable.  See paragraph (a) above.  

(c)(ii)
Is the above position in Section 3B(c)(i) altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?

If the ownership and operation of the Network are done by different entities, we are of the view that such entities may each have to be licensed or approved separately by the IDA (as they may each be considered to be "operating" or "providing" telecommunications systems or services within the meaning of Section 3 of the Telecommunications Act), and our answers to paragraph (a) above would apply in relation to each of these entities.

(d)
Would any other form of licences, permits, consents or other governmental approvals be required in Singapore in order for a Network Operator to establish and/or own and/or operate a Network in Singapore?  If so, please describe.

Network Operators would include PBTS operators such as Singapore Telecom.  There are numerous licences, permits, consents and approvals that it so requires (in addition to its telecommunications licence from IDA).  These would include, but not be limited to:

· Land Transport Authority approval to ensure that cables do not impact on plans for roads and other traffic;

· approval from the Mass Rapid Transit Corporation to ensure that cables do not impact on plans for mass transit;

· Ministry of Law (Land Office) approval for general land usage in Singapore;

· permits from the relevant land owners where cable is laid or facilities housed e.g. the Urban Redevelopment Authority (representing the Government of the Republic of Singapore) or the Jurong Town Corporation (the statutory board in charge of the use of industrial land);

· planning permission from the Urban Redevelopment Authority for building of facilities. In certain instances, an outline application can be made for in‑principle approval subject to the grant of final permission;

· building permission from the Building and Construction Authority, for approval of the building plans, the structural plans and the permit to commence building works;

· environmental agencies such as the Ministry of National Development, Ministry of Environment and National Parks Board for any nature conservation, pollution or environmental impact matters; and

· various permits under the Factories Act of Singapore and other pre‑construction permits from the Fire Safety Bureau, Public Utilities Board and the Department of Sewage.
(e)
Would any other form of licences, permits, consents or other governmental approvals be required in Singapore in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in Singapore?  If so, please describe. 

Other than as mentioned in relation to paragraph (a) above, none of which we are aware.
(f)
For each of the respective situations set out in questions (a) to (e) of this Section 3(B), would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in Singapore?  If so, please describe.

Other than as described above in relation to the IDA, a Network Operator and a Pooling Point Developer would not be subject to the rules and regulations of any regulatory body in Singapore (but we note that a Pooling Point Developer may also need to obtain the various approvals, permits and permissions outlined in paragraph (d) above).

(g)
Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in Singapore in order for a Network Operator to establish, own or operate a Network in Singapore or for it to connect a Network owned or operated by it to a Pooling Point located in Singapore?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B(a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in Singapore.

As stated in paragraph (a) above, where licensing of the Network Operator by the IDA is needed, the Network Operator would probably have to be registered as a branch or be incorporated in Singapore (as the IDA only grants licenses to such entities).

Quite apart from the IDA's requirements, the Network Operator may, if it is a foreign company, have to a register a branch in Singapore, because the establishment or ownership of a Network may, and the operation of a Network would, amount to "carrying on business" in Singapore which (absent such registration) would be prohibited under the Companies Act.

4.13 Section 3C:   Taxation

(a)
If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in Singapore so as to bring such Pooling Point Developer within the scope of taxation in Singapore, by virtue of its establishment, ownership, operation or administration of a Pooling Point in Singapore?

As stated in Section 3A(g), a Pooling Point Developer would have to be incorporated in Singapore or be registered as a branch in Singapore in order to obtain the necessary licence or approval from the IDA to establish or operate a Pooling Point.  

(b)
If a Pooling Point Developer is incorporated in, or has a branch or other establishment in Singapore, or is deemed to be incorporated in or to have a branch or other establishment in Singapore, would it be subject to any taxes, duties or levies in Singapore in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

The Pooling Point Developer would be subject to Singapore income tax in respect of the income derived from the Pooling Point.

(c)
If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in Singapore, nor is deemed to be incorporated in, or to have a branch or other establishment in Singapore, would it be subject to any taxes, duties or levies in Singapore payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

Please refer to our responses to paragraphs (a) and (b) above. 

(d)
If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in Singapore either by virtue of establishing, owning or operating a Network in Singapore or by virtue of connecting a Network to a Pooling Point in Singapore, so as to bring such Network Operator within the scope of taxation in Singapore?

As stated in Section 3B(a) above, a Network Operator would have to be incorporated in Singapore or be registered as a branch in Singapore in order to obtain the necessary licence or approval from the IDA to establish or operate a Network.


(e)
If a Network Operator is incorporated in or has a branch or other establishment in Singapore, or is deemed to be incorporated in or to have a branch or other establishment in Singapore, would it be subject to any taxes, duties or levies payable in Singapore in respect of connection of a Network owned or operated by it to a Pooling Point in Singapore?

The Network Operator would be subject to Singapore income tax in respect of the income derived from the connection of the Network to a Pooling Point in Singapore.

(f)
If a Network Operator is not incorporated in, and does not have a branch or other establishment in Singapore, nor is deemed to be incorporated in, or to have a branch or other establishment in Singapore, would it be subject to any taxes, duties or levies payable in Singapore in respect of the connection of a Network owned or operated by it to a Pooling Point in Singapore?

If the Network Operator earns income as a result of the connection of its Network to a Pooling Point in Singapore, there is a possibility (depending on the manner in which the Network Operator's income is earned) that the Pooling Point Developer would be deemed as the agent of the Network Operator, and the Network Operator would then be subject to Singapore income tax in respect of the income derived from the connection of the Network to the Pooling Point in Singapore. 

SECTION 4:   Transactions Over A Segment Between Pooling Points, Either Or Both Of Which May Be Located In Singapore.

ECI has asked us to assume for the purposes of this Section that the segment which is the subject of a Transaction is between either:

(a)
a Pooling Point located outside of Singapore (e.g., in New York City) and a Pooling Point located in Singapore; or 

(b)
Pooling Points, each of which is located in Singapore; and

(c) 
that one of two scenarios exists:

(i)
in the first instance, that neither of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Singapore, nor is deemed to have a branch or other establishment or presence in Singapore; and 

(ii)
secondly, that either or both of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Singapore.
(a)
In respect of each of the various permutations set out the above assumptions, would your answers to any of the questions set out in Section 1 and 2 of this Survey Questionnaire change in any respect and, if so, how?  Please describe.

Other than the comments below in relation to Section 1(A)(a), our answers to the questions set out in Sections 1 and 2 would not change. (We should point out that the assumption in paragraph (b) is very unlikely given the size of Singapore.)

In our responses in Section 1(A)(a), we state that where the Transactions concern Bandwidth on a Segment which does not cross a telecommunications network or circuit in Singapore (and the Segment end-points and Pooling Points are located outside Singapore), it is not clear whether licensing or approval by the IDA would be required.

In contrast, in either of the permutations set out in paragraphs (a) and (b) above, we are of the view that the marketing of the Transactions in Singapore, or the supplying of Bandwidth as a Seller under a Transaction, would be regarded as the operation or provision of telecommunication systems or services within the meaning of Section 3 of the Telecommunications Act and some form of licensing or approval by the IDA would be required as described in Section 1(A)(a). 

This conclusion would apply to both the scenarios set out in paragraphs (c)(i) and (ii) above In particular, in the case of the scenario in paragraph (c)(i), we believe that even if both parties to a Transaction have no presence in Singapore, the IDA would regard itself as having regulatory jurisdiction so long as the Transaction deals with telecommunications systems situated wholly or partly in Singapore.

(b)
Does the telecoms licensing regime in Singapore distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?

As stated above, the IDA's exclusive privilege extends only to the operation and provision of telecommunication systems and services in Singapore (which includes the provision of international telecommunications services into and out of Singapore). Accordingly, in principle, the licensing regime would not extend to operations involving only territories other than Singapore. 

Clifford Chance/Allen & Gledhill
20 December 1999

ANNEX 1

The Survey Questionnaire

ENRON COMMUNICATIONS, INC.

SURVEY OF THE LAWS OF SINGAPORE REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH POOLING POINTS

Enron Communications, Inc. ("ECI") has asked that we provide responses to the questions set out in the Survey of the Laws of England and Wales regarding Trading of Bandwidth and Establishment of Bandwidth Posting Points (the "Survey Questionnaire"), attached as Annex 1 to this Report), in connection with the establishment of a forward commodity market for the trading of telecommunications bandwidth.

Glossary of terms used in this Memorandum

In this questionnaire, the following words bear the following meanings: 

“Bandwidth” means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fiber optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise.

“Pooling Point” means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (which collectively, for ease of reference in this Memorandum, is termed a “Pooling Point Developer”), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such telecommunications networks, equipment, facilities or circuits.

“Segment” means the electronically continuous path between two geographical reference points (e.g., between two specific addresses one in e.g., New York City and are in London, respectively).

Background to ECI and to this Memorandum
We would draw to your attention the paper copy and the CD-Rom version of Enron's "Market Starter Kit "enclosed with this questionnaire which sets out important background information as to the market in Bandwidth which ECI is wishing to create.

ECI, a wholly-owned subsidiary  of Enron Corp., is a company incorporated in the State of Oregon in the United States of America, with its headquarters in Portland, Oregon.  Please note that it may, in due course, also have Bandwidth trading personnel located in Houston, Texas and in London, England. 

ECI wishes to take your advice concerning transactions into which it wishes to enter for the purchase or sale of Bandwidth respectively from or to entities which have a presence in Singapore (see Sections 1, 2 and 4 of this Memorandum below); it also wishes to take your advice concerning the establishment of a physical Bandwidth Pooling Point(s) in Singapore (see Section 3 of this questionnaire below).  The matters dealt with in all of Sections 1 to 4, inclusive, in this questionnaire are collectively referred to as the "Proposal".  The questions which ECI require you to address in respect of these various scenarios are set forth in the respective Sections 1, 2, 3 and 4 below.

Objective of this questionnaire

To obtain advice on:

· The telecommunications (“telecoms”) regulatory regime in Singapore so far as relevant to the implementation of the Proposal in Singapore;

· The possible impact of competition law in Singapore generally on relevant aspects of the Proposal;

· Other legal/regulatory provisions of which local counsel is aware which may impinge on the implementation of the Proposal (N.B. not financial/securities law regulatory aspects except in so far as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in Singapore).

SECTION 1. - BANDWIDTH TRADING TRANSACTIONS

Introduction and explanation of a Bandwidth trading transaction
ECI is intending to enter, as principal, into transactions with third parties in Singapore (each a “Local Counterparty”) whereby ECI would either:

(a)
buy from the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by the Local Counterparty to ECI in return for monetary consideration payable by ECI to the Local Counterparty; or

(b)
sell to the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by ECI to the Local Counterparty in return for monetary consideration payable by the Local Counterparty to ECI.

Each type of transaction referred to in (a) and (b) above is herein referred to as “Transactions”.  

In addition, it is intended that each Transaction would be entered into by means of a telephone call (or by way of exchange of electronic messages, e.g., via the internet) between the Local Counterparty and an ECI trader based, probably, in Houston, Texas, such call (or the exchange of electronic messages) being initiated either by a representative of the Local Counterparty or by the ECI trader.  The parties intend and desire that each Transaction would be contractually binding from the moment agreed to in the telephone call (or upon the exchange of the electronic messages).  

Documenting the Transactions
Each Transaction would be documented in one or other of the following ways:

(1)
before ECI and a Local Counterparty enters into any Transaction, both ECI and the Local Counterparty shall have entered into a Master Agreement substantially in the format of the draft copy thereof attached to this Memorandum as Annex A (the “Master Agreement”) which will govern all the Transactions and each time a Transaction is entered into orally over the telephone (or by exchange of electronic messages) pursuant to that Master Agreement, each such Transaction shall be confirmed in writing (and in the manner set out in Section 1.3 of the Master Agreement) sent by ECI to the Local Counterparty substantially in the form of the confirmation which is annexed to the Master Agreement as Exhibit A; or

(2)
where ECI and a Local Counterparty have not already entered into a Master Agreement, after ECI and a Local Counterparty has entered into a Transaction orally over the telephone (or by exchange of electronic messages), ECI will send to the Local Counterparty a confirmation to which will be attached General Terms and Conditions substantially in the form of the draft attached to this Memorandum as Annex B (“GTCs”) with a view to such GTCs governing the Transaction.  In this scenario, you may assume that the Local Counterparty, prior to entering into any Transactions with ECI,  has already seen and agreed to the GTCs. 

Assumptions 

You should assume for these purposes that: 

(I)
each Local Counterparty is either incorporated, or has a branch or other
presence, in Singapore;

(II)
ECI is not incorporated in Singapore and does not have a branch or other presence in Singapore;

(III)
either or both of ECI or a Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits located in Singapore or elsewhere;

(IV)
occasionally representatives of ECI may visit potential or actual Local Counterparties in Singapore with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;

(V)
the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of Singapore, for example between specific addresses in each of London and New York City; and

(VI)
the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entities or financial institutions, but they will not be individuals.

Please note that the Local Counterparties may or may not be providers of telecommunications services or owners of telecommunications facilities as ECI wishes to determine whether entities other than telecommunications entities can trade Bandwidth.
Questions
A.
 Licensing and Organization
(a)
(i)
How would the Transactions fall to be examined or categorized under the telecoms regulatory regime in Singapore and what would be the impact of such categorization?

(ii)
What forms of telecommunications licences would be required, if any, by either or both of ECI and Local Counterparty in respect of the Transactions and how would these be obtained?

(iii)
Which type of licence would the Transactions operate under e.g. individual licence, class licence or exemption?

(b)
Which other elements of the telecoms regulatory regime in Singapore would effect the Transactions between ECI and the Local Counterparty.  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect the Transactions?

(c)
(i)
Are different licences necessary in Singapore for those who operate networks as opposed to those who merely provide services over those networks and which category(ies) would ECI, on the one hand, and the Local Counterparties, on the other hand, as parties to the Transactions fall into?

(ii)
Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecoms regulatory regime in Singapore?

(iii)
Is either of the above two positions (Section 1A.(c)(i) and (c)(ii)) altered if the ownership of the facility and the operation of it are not done by one and the same entity?

(d)
(i)
To the extent not already covered by the questions in Section 1A. paragraphs (a) to (c) above, are any other licences, permits, consents or other governmental approvals required in Singapore (and, if so, by whom) in order for ECI to enter into the Transactions with the Local Counterparties? 

(ii)
To the extent not already covered by the questions in Section 1A. paragraphs (a) to (c) above, would ECI (or any of its personnel) need to be licensed (1) to visit Singapore to market Transactions to Local Counterparties and/or (2) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in Singapore?  

(iii)
To the extent not already covered by the questions in Section 1A. Paragraphs (a) to (c) above, would Local Counterparty (or any of its personnel) need to be licensed in Singapore to buy or sell Bandwidth from or to ECI and/or other counterparties?

If so, briefly describe the procedure and approximately how long it would take to obtain any such licenses, permits, consents or approvals.  

(e)
(i)
To the extent not already covered by the questions in Section 1A., paragraphs (a) to (c) above, under local law in Singapore, would ECI, or the Local Counterparty, be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they engaged in the Transactions, or a Local Counterparty?  

(ii)
To the extent not already covered by the questions in Section 1A., paragraphs (a) to (c) above, would ECI or the Local Counterparty be subject to any form of governmental regulation in Singapore in respect of Transactions between them and, if so, what?

(f)
(i)
Would the trading of Bandwidth by way of the Transactions be construed as a financial or securities market or exchange in Singapore and, if so, why?

(ii)
If it would be so construed, which market supervisory body, if any,  in Singapore would regulate the Bandwidth market and which rules would apply?

B.
Capacity and Authority
(a)
Under local law in Singapore, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions?  If so, please briefly describe.

(b)
Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?

(c)
Will any additional corporate action be necessary or advisable in order for ECI to be  assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?

(d)
(i)
Pursuant to the requirements of local law in Singapore, would ECI need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, Singapore? 

(ii)
If it would be so required under local law in Singapore, please specify what type of entity ECI would be required to establish in Singapore.  

(iii)
If ECI established such an entity in Singapore to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of this Memorandum change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity? 

C.
General Contractual Terms and Formalities
Questions
(a)
Under the laws of certain jurisdictions, “economic re-opener” for certain contracts or Transactions may be permitted.  This may be implied by law (and therefore not required to be set forth in the contractual terms relating to a Transaction, such as the Master Agreement or GTCs or their attendant Confirmations), and in some instances may provide that the parties are required to negotiate in good faith regarding an amendment to the contractual terms of a Transaction when economic circumstances have drastically changed since the Transaction became contractually binding.  The purpose of such negotiations would be to agree an amendment to the contractual terms of the Transaction in order to place the parties back in substantially the same economic position for which they initially bargained.


Accordingly: 

(i)
Does local law in Singapore contemplate some form of an economic re-opener?  If so, please briefly describe.

(ii)
Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in Singapore that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in Singapore?

(b)
(i)
Is it a correct statement of local law in Singapore to say that, under that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic messages and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)?  If not, please explain.

(ii)
In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in Singapore which would prevent or in any way impact upon marketing or trading of any of the Transactions through the internet?

(iii)
If the answer to Section 1(C)(b)(ii) is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (1) the relevant internet site is maintained in or elsewhere; or (2) the party effecting the marketing/trading through the internet is locally licensed or benefits from any form of exemption to carry out the relevant business.

(iv)
Please confirm that by marketing to or trading with Local Counterparties via the internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.

(c)
ECI’s practice is to record the telephone lines of its traders.  Does that give rise to any issues under local law in Singapore?  

(d)
(i)
Would any data protection laws in Singapore apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers; or

(ii)
would either ECI or the Local Counterparty have responsibility in Singapore for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction.

(e)
Does the law of Singapore prescribe any implied terms or conditions that would impact a Transaction?  If so, please outline only the key terms or conditions.

(f)
(i)
Would it be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in Singapore?  

(ii)
If it would be necessary, whose duty would this be, i.e., the buyer’s or the seller’s under a Transaction?  

(iii)
What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?

(g)
If suit were brought in Singapore to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in Singapore applied Singaporean law (either because the court did not enforce the choice of foreign law – as to which see Section 1 D below - or because the parties elected for Singaporean law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?

D.
Jurisdiction and Enforcement
Assumptions
Assuming:

(I) 
disputes relating to Transactions between ECI and a Local Counterparty were referred to either:


(a)
arbitration governed by the U.S. Federal Arbitration Act (“FAA”) and 

conducted in accordance with the American Arbitration Association 

Commercial Arbitration Rules (“AAA”) in New York City; or, alternatively, 


(b) 
international arbitration under the Rules of the International Chamber of 

Commerce (“ICC Rules”) or of the London Chamber of International 


Arbitration (“LCIA”), in either case in London; and

(II)
the governing law of the Master Agreement or GTCs would be New York law but that in certain cases (e.g., where the stipulated dispute resolution forum was changed to that referred to in Section 1D(I)(b) above) then the governing law may be the laws of England; and

(III)
in all cases, however, that either form of arbitration under Section 1D(I) above will be conducted in the English language; then

please would you answer the following questions.  

Questions
(a)
Would any Local Counterparty (public or private) be granted immunity from suit, 
attachment of assets or execution of judgements, either in the form of sovereign 
immunity or otherwise?

(b)
Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either:

(i) 
AAA arbitration under the FAA to be held in New York City; or 

(ii) 
arbitration under either the ICC or LCIA Rules to be held in London, would be legally valid, binding and enforceable under the laws of Singapore. 

(c)
(i)
Would a Court in Singapore enforce a judgment rendered by either (1) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (2) arbitrators in London pursuant to either the ICC or LCIA Rules?  

(ii)
Is there any possibility of the national or local courts of Singapore challenging or otherwise intervening in relation to any award made by any such arbitral tribunal?  

(iii)
Would a party have any right to appeal to the courts in Singapore in respect of an award made by either such body, or could it challenge the validity of the award? 

(d)
If an award of arbitrators pursuant to either form and location of arbitration as referred to in Section 1D(I) above is enforceable in the courts of Singapore, would ECI experience any significant delays in such courts in seeking enforcement of such award?

E.
Events of Default, Insolvency and Early Termination
(a)
Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement / GTCs) or similar event occurred to a Local Counterparty, if Singaporean law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in Singapore enforce the Early Termination provisions of Section [6] of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?

(b)
If the Master Agreement / GTCs (and their underlying Transactions) could be so terminated, would a court in Singapore, applying Singaporean law, give effect to the Early Termination Payment provisions of the Master Agreement / GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)?

(c)
Would a court in Singapore, applying Singaporean law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement / GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty?  You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement / GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.

(d)
To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and that Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e., is “cherry-picking” permitted)?

(e)
On the assumption that the Local Counterparty entering into Transactions with ECI was either:

(I)
incorporated in Singapore but had a branch or other form of presence 
outside of Singapore in another jurisdiction; or 

(II)
was incorporated outside of Singapore but had a branch or other form of 
presence in Singapore, 

and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (I) or (II), and in the event that an insolvency official was appointed both to the Local Counterparty in Singapore and to its presence in the jurisdiction outside of Singapore:

(i)
Would your answers to any of Section 1E(c) to (d), inclusive, above change in any manner?

(ii)
Does Singapore have any bankruptcy treaties with any other countries and what is the effect of  such treaties?

(iii)
Would the insolvency of the Local Counterparty in Singapore proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of Singapore where the Local Counterparty also had a presence?

F.
Liquidated Damages provisions
If suit were brought in Singapore by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement / GTCs against the Local Counterparty, and the court in Singapore applied the laws of Singapore (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of Singapore to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty?  Or would the court in Singapore view such provisions as being unenforceable for being, for example, a penalty? 

G.
Foreign Exchange Controls and Usury
(a)
Transactions may require that payments be made in non-local currencies (e.g. United States Dollars) and delivered into Singapore or a foreign jurisdiction.  To what extent are central bank approval or other foreign exchange controls in Singapore applicable to payments made by either ECI or Local Counterparty to the other in respect of the Transactions?

(b)
(i)
Are there any usury laws in Singapore which may apply to the Transactions and, to the extent that usury laws apply, what are the rate restrictions?  

(ii)
Are there any available exemptions?  

(iii)
If no exemptions exist, what are the consequences as to enforceability and penalties?

H.
Taxation
In respect of a Transaction, are there any taxes, duties or levies in Singapore which would be imposed upon, and payable by, either the buyer or the seller under such Transaction (e.g., any sales or transactional taxes)?  Please answer this question from the alternative perspectives that either or both of ECI and the Local Counterparty is either (a) not incorporated in, nor has a branch or establishment in Singapore or (b) is incorporated in, or has a branch or establishment in Singapore.

I.
Miscellaneous
(a)
Are there any restrictions under local law in Singapore that would apply to ECI’s marketing or solicitation efforts with respect to these Transactions?  If so, briefly describe.

(b)
Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in Singapore?

(c)
Are there any other legal or regulatory issues under laws or regulations in Singapore relating to the Transactions and / or the Master Agreement and / or the GTCs of which ECI should be made aware?

SECTION 2. - TRADING BANDWIDTH WITHOUT ACTUAL PHYSICAL DELIVERY
Introduction and explanation of closing-out Transactions before they go to physical delivery 

Note:
The rationale for this Section 2 of this Memorandum is to elucidate whether the closing-out of Transactions between ECI and Local Counterparties before delivery, with, simply, financial settlement between those parties, would make such Transactions subject to any form of financial services regulation in Singapore.

Paragraphs A to [I], inclusive, of Section 1 above deal with the situation where, in a Transaction, a seller of Bandwidth (e.g. either ECI or the Local Counterparty) sells Bandwidth to a buyer (e.g., either the Local Counterparty or ECI) for ultimate physical delivery of such Bandwidth by that seller to that buyer.  It may also be the case however that that Transaction may not go to actual physical delivery as between ECI and the Local Counterparty but could be closed-out as between ECI and the Local Counterparty (with financial settlement only of amounts due between the parties) prior to the actual delivery date such that neither ECI nor Local Counterparty themselves have to make, or take, physical delivery of the Bandwidth originally contracted to be purchased and sold. Typically, this would be the case in any of the following scenarios:

(a)
ECI contracts to buy Bandwidth from an entity (such entity termed herein “A”) with the intention, at the time of contracting, of taking physical delivery of the Bandwidth from A on its proposed delivery date. Before ECI is due to take physical delivery of such Bandwidth from A, ECI contracts to sell the Bandwidth which it has agreed to purchase from A to a Local Counterparty, the intention being, at that time, for ECI to make physical delivery of that Bandwidth to that Local Counterparty.  At some stage before the Local Counterparty is due to take physical delivery of that Bandwidth from ECI, however, the Local Counterparty contracts to sell that Bandwidth to another entity (such other entity termed herein “B”), with the intention, at that time, of making physical delivery to B on the proposed delivery date.  On the delivery date, A physically delivers the Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  ECI pays A for the Bandwidth which it contracted to purchase from A; Local Counterparty pays ECI for the Bandwidth which it contracted to purchase from ECI; B pays Local Counterparty for the Bandwidth which it contracted to purchase from the Local Counterparty.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and Local Counterparty.

(b)
The same series of Transactions as detailed in example (a) are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.

(c)
ECI contracts to sell Bandwidth (which it has not yet purchased) to a Local Counterparty, with the intention, at the time of contracting, of making physical delivery of that Bandwidth, on the delivery date, to the Local Counterparty.  At some stage before physical delivery of that Bandwidth is due to occur, ECI contracts to buy equivalent Bandwidth from an entity (termed herein “A”) for intended physical delivery to the Local Counterparty to fulfil ECI’s commitments under its contract with the Local Counterparty. Before physical delivery of such Bandwidth is due to be made by ECI to the Local Counterparty, however, the Local Counterparty contracts to sell equivalent  Bandwidth to another entity (termed herein “B”) for intended physical delivery to B. On the due date for physical delivery of the Bandwidth, A delivers  Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  Payment occurs amongst all the parties as in example (a) above.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and the Local Counterparty.

(d)
The same series of Transactions as detailed in example (c) above are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.

The types of Transactions referenced above in this Section 2 between ECI and the Local Counterparty will be agreed to and documented in the same manner in all respects as stated in the introductory paragraphs of this Memorandum.  In addition, if ECI representatives visit Local Counterparties in Singapore to advertise or market Bandwidth Transactions to them, such representatives may refer to this ability to close-out such Transactions as between ECI and Local Counterparty, and simply to make financial settlement of such Transactions as between themselves, as mentioned, rather than for ECI or Local Counterparty actually themselves to make / take physical delivery of the Bandwidth.

Questions
In respect of such ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between them, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1 (when answering this question please pay particular, but not exclusive, attention to the questions raised in Section 1A)?

SECTION 3. – ESTABLISHMENT OF POOLING POINTS AND CONNECTION OF TELECOMMUNICATIONS NETWORKS TO POOLING POINTS

A.
Establishment of Pooling Point in Singapore by a Pooling Point Operator.
Introduction
It is envisaged that at same stage a Pooling Point may be established at a specific location in Singapore. Such Pooling Point would be owned and / or operated and / or administered by an entity which is termed herein a Pooling Point Developer.  Please note that the Pooling Point Developer may be a corporation(s) or partnership(s) but it/they would be a private entity(ies) rather than being a governmental or municipal entity(ies). 

Assumption
Assume when answering questions (a) to (d), inclusive, in this Section 3(A), that the Pooling Point Developer would not be incorporated in, nor have any branch or other form of presence in, Singapore.

Questions
(a)
How would the establishment, ownership, operation or administration, of a Pooling Point fall to be examined and categorized under the telecoms regulatory regime in Singapore?

(b)
Would any licences, permits, consents or other governmental or regulatory approvals (for example, in the form of telecommunications) licences be required to be obtained in Singapore in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in Singapore?  If so, please describe:

(i)
which licences, permits, consents or other approvals are required, if any, and from whom they are required to be obtained for each of (a) the Pooling Point itself and (b) the Pooling Point Developer?; and

(ii)
if licences or permits would be required, which types of licences or permits would be applicable e.g., an individual licence, class licence or exemptions? and

(iii)
briefly describe the procedure and approximately how long it would take for the Pooling Point Developer to obtain any such licences, consents or approvals.

(c)
Which other elements of the telecoms regulatory regime in Singapore would effect the establishment, ownership, operation or administration of a Pooling Point in Singapore?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect or apply to the establishment, ownership, operation or administration of a Pooling Point in Singapore?

(d)
Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in Singapore in respect of the establishment and /or ownership and/or operation and / or administration of the Pooling Point?  If so, please:

(i)
identify and describe the nature of the regulatory body concerned; 

(ii)
briefly describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and / or establishment and / or operation and / or administration of the Pooling Point and/or the Pooling Point Developer; and 

(iii)
briefly describe the obligations of the Pooling Point Developer to such regulatory body (including, but not limited to, any obligation there may be upon the Pooling Point Developer to provide periodic reports or other information to such body relating to the Pooling Point Developer and/or the Pooling Point); and

(iv)
would your answers to any of the questions contained in Section 3A(a), (b), (c) or (d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity.

(e)
A switching facility such as a Pooling Point is a highly attractive and effective interception point for law enforcement agencies wishing to ‘tap’ into calls (wiretapping).


(i)
If a law enforcement agency in Singapore was to make a properly constituted request to intercept telecoms traffic at a Pooling Point, would the Pooling Point Developer be required under the laws of Singapore to comply with such request?

(ii)
If the party to whom the request is made is required to allow the interception as requested by the law enforcement agencies, what is the penalty for non-compliance?

(f)
Would any data protection laws apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer?  Would the Pooling Point Developer be required to comply with such laws and, if so, how?

(g)
Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in Singapore in order to establish and / or own and / or operate and / or administer the Pooling Point in Singapore?  If so, please specify what type of entity(ies) the Pooling Point Developer would be required to establish in Singapore.

(h)
In the event that the Pooling Point Developer did establish a type of entity(ies) in Singapore (either voluntarily or pursuant to any requirement as you may mention in your answer to Section 3A(g)), in that regard would any of your answers to the questions set out in this Section 3A(a) to (f), inclusive, above change in any respect and, if so, how?   

B
Connection of a telecommunications network to the Pooling Point.
Introduction
As will be seen from the definition of Pooling Point, the Pooling Point would physically have connected to it various telecommunication networks, equipment, facilities or circuits (each a “Network”), each owned, leased or operated by various third parties (each such third party termed herein a “Network Operator”).  

Assumptions
When answering questions (a) to (f), inclusive, in this Section 3(B), please answer each question assuming:

(I)
the Network Operator is neither incorporated in, nor has a branch or other establishment or presence in Singapore; and 

(II)
the Network Operator is incorporated in, or has a branch or other establishment in Singapore; and

(III)
that the Pooling Point is located at a particular address in a city or town in Singapore.

Questions
(a)
(i)
How would the connection of a Network to a Pooling Point in Singapore fall to be examined or categorized under the telecoms regulatory regime in Singapore?

(ii)
What forms of telecommunications licences would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in Singapore and would these need to be obtained by either the Network Operator concerned and/or the Pooling Point Developer?

(iii)
Which type of licence would be applicable, if any, e.g., individual licence, class licence or exemption?

(b)
Which other elements of the telecoms regulatory regime in Singapore would effect the connection of a Network by a Network Operator to a Pooling Point in Singapore?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect such connection of a Network by a Network Operator to a Pooling Point in Singapore?

(c)
(i)
If different licences are necessary for those who operate Networks as opposed to those who merely provide services over those Networks in Singapore, into which such category or categories would a Network Operator and /or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?

(ii)
Is the above position in Section 3B(c)(i) be altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?

(d)
Would any other form of licences, permits, consents or other governmental approvals be required in Singapore in order for a Network Operator to establish and/or own and/or operate a Network in Singapore?  If so, please describe.

(e)
Would any other form of licences, permits, consents or other governmental approvals be required in Singapore in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in Singapore?  If so, please describe. 

(f)
For each of the respective situations set out in questions (a) to (e) of this Section 3(B), would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in Singapore?  If so, please describe.

(g)
Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in Singapore in order for a Network Operator to establish, own or operate a Network in Singapore or for it to connect a Network owned or operated by it to a Pooling Point located in Singapore?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B(a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in Singapore.

C.
Taxation
(a)
If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in Singapore so as to bring such Pooling Point Developer within the scope of taxation in Singapore, by virtue of its establishment, ownership, operation or administration of a Pooling Point in Singapore?

(b)
If a Pooling Point Developer is incorporated in, or has a branch or other establishment in Singapore, or is deemed to be incorporated in or to have a branch or other establishment in Singapore, would it be subject to any taxes, duties or levies in Singapore in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

(c)
If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in Singapore, nor is deemed to be incorporated in, or to have a branch or other establishment in Singapore, would it be subject to any taxes, duties or levies in Singapore payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

(d)
If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in Singapore either by virtue of establishing, owning or operating a Network in Singapore or by virtue of connecting a Network to a Pooling Point in Singapore, so as to bring such Network Operator within the scope of taxation in Singapore?

(e)
If a Network Operator is incorporated in or has a branch or other establishment in Singapore, or is deemed to be incorporated in or to have a branch or other establishment in Singapore, would it be subject to any taxes, duties or levies payable in Singapore in respect of connection of a Network owned or operated by it to a Pooling Point in Singapore?

(f)
If a Network Operator is not incorporated in, and does not have a branch or other establishment in Singapore, nor is deemed to be incorporated in, or to have a branch or other establishment in Singapore, would it be subject to any taxes, duties or levies payable in Singapore in respect of the connection of a Network owned or operated by it to a Pooling Point in Singapore?

SECTION 4. - TRANSACTIONS OVER A SEGMENT BETWEEN POOLING POINTS, EITHER OR BOTH OF WHICH MAY BE LOCATED IN SINGAPORE.
Assumptions
You will note that in Sections 1 and 2 of this Questionnaire, you were asked to answer the questions in those Sections assuming that the Segment which is the subject of a Transaction is between specific addresses each of which is located outside of Singapore.

Assume now, for the purposes of this Section 4, that the Segment which is the subject of a Transaction (as referred to in Section 1 of this Memorandum) is between either:

(I)
a Pooling Point located outside of Singapore (e.g., in New York City) and a Pooling Point located in Singapore; or 

(II)
Pooling Points, each of which is located in Singapore; and

(III)
 that one of two scenarios exists:


(a)
in the first instance, that neither of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Singapore, nor is deemed to have a branch or other establishment or presence in Singapore; and 

(b)
secondly, that either or both of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Singapore.

Questions
(a)
In respect of each of the various permutations set out in paragraph (I) and (II) and (III)(a) and (III)(b) of this Section 4, respectively, would your answers to any of the questions set out in Section 1 and 2 of this Memorandum change in any respect and, if so, how?  Please describe.

(b)
Does the telecoms licensing regime in Singapore distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?

ANNEX 2

Licences granted by the IDA
(i)
Public telecommunication services
Where the technology is used to provide telecommunication services which fall under the ambit of public telecommunication services, such as PBTS and PCMTS, then the respective licences must be obtained from IDA. 

However, as explained above, only a limited number of such public telecommunication service licences have been issued. Any entity which provides public telecommunication services without the requisite licence would fall foul of the Telecommunications Act.  A mere technology or equipment provider may however work with an existing licensee to enable such a licensee to provide a service where this is within the ambit of the relevant licence.

(ii)
Resale of public switched telecommunication services ("PSTS")
The resale of PSTS services has been liberalised. Class licences are issued to PSTS licensees. Guidelines for the resale of PSTS services have been issued, which provide, inter alia, that:

(a)
the licensee shall not engage in the construction or building of any telecommunication system;

(b)
where the licensee subscribes to any domestic or international leased circuit, it shall not, except with the prior approval of the IDA, provide its users with any direct or indirect connection with that leased circuit;

(c)
the licensee shall not charge its users any usage rate higher than the published rates of the public telecommunications licensee through which he provides his services (although it may charge a maximum set-up charge of 30 cents for every successful international direct dialing (IDD) call and 10 cents for every successful subscriber trunk  dialing (STD) call); and

(d)
the licensee shall provide its services without discrimination to every person upon request and any scheme offered by the licensee shall be made available to all users on similar terms and conditions.

In practice these restrictions have resulted in PSTS licensees being made up predominantly of hotels, serviced apartments and similar businesses.

(iii)
Value-added services
The provision of value added network ("VAN") services has been liberalised. There are presently three basic operational VAN licences that may be applied for from the TAS.  They are referred to respectively as "type A", "type B" and "type C" VAN licences:

(a) 
Type A VAN operators provide storage and retrieval services on their own. 

(b)
Type B VAN operators provide storage and retrieval services as well as the services of another value added network through VAN-to-VAN interconnection using leased lines.

(c)
Type C VAN operators provide value added data, storage and forward messaging services. In terms of data services, such operators may provide, inter alia, code and protocol conversion services.  In terms of messaging services, users are provided with additional functions such as deferred delivery and multi-addressing.

It is not particularly difficult to obtain a VAN licence and, increasingly, issuance of a relevant type of licence is generally a matter of course where the provider is a credible party.

(iv)
Leased circuit services
There is a class of "Resale of Leased Circuit Services" licensees.  Such licensees (e.g. AT&T, Equant, Global One and Worldcom) can lease circuit services from SingTel and resell these to their customers in Singapore for intra‑group communications and for communications between such customers and companies with whom such customers have established business relationships.

Guidelines have been issued by the IDA which provide that:

(a)
the licensee must subscribe to leased circuits from PBTS operators and to resell or share the leased circuits only with the entities mentioned above;

(b)
the leased circuits which are resold or shared must generally be for these entities' own use or traffic only and not that of third parties. Simple resale, or the provision of public telecommunications services via these leased circuits, is strictly prohibited;

(c)
the leased circuits must not be connected to any public switched networks at either or both ends of the circuits, whether in Singapore or in other countries. Only direct leased circuit links between Singapore and the final destination for corporate communications are allowed;

(d)
the licensee shall maintain and operate the systems and services comprising the leased circuit network and associated equipment as authorised by the IDA in writing;

(e)
the leased circuit network and associated equipment shall be installed and operated only from the premises of the licensee or premises authorised by  the IDA in writing;

(f)
for resale of international leased circuit (ILC) services, the licensee must provide documentary proof from the relevant authorities in the foreign country that resale of leased circuits between Singapore and the foreign country is generally permitted and approved; and

(g)
for resale of ILC services, the licensee's pricing of the Singapore half-circuit must be clearly unbundled from the foreign-end half circuit. The pricing of the Singapore's half-circuit must be made known to the reseller's customers and cannot be higher than Singapore Telecom's half-circuit published rates for similar bandwidth circuits.

(v)
Internet access services
In order to provide commercial public Internet access service to the public, an Internet access service provider licence must be obtained. There are currently six licensed IASPs in Singapore. Limited resale of Internet access services is allowed.

Voice Over Internet Protocol (“VOIP”) is allowed in a very restricted way.  It cannot be used to circumvent the monopoly (to become a duopoly on 1 April 2000) of the PBTS operators.  What this means is that resale of IP telephony is allowed, but only if the internet telephony gateway is installed at the user’s premises.  It is not allowed if the internet telephony gateway is installed at the IASP’s or a third party’s premises. 

(vi)
Operation of Very Small Aperture Terminal ("VSAT") system 

VSATs may be used for intra-corporate communications. A VSAT licence from the IDA is required.

(vii)
Licence under the Radio-communications Regulations

Under the Radio-communications Regulations, except for certain types of equipment, a licence from IDA must be obtained to "possess, establish, install or use any station in any place" in Singapore. "Station" means a transmitter, receiver, a combination of transmitters and receivers or any accessory thereto which is used or intended to be used for radio-communication.

(viii)
Spectrum allocation
Spectrum allocation is managed by the Spectrum Management department of IDA. In general, before IDA allocates spectrum to any entity, such an entity must possess a relevant telecommunications service or network licence from IDA. In practice, an entity which intends to provide a telecommunications service which requires spectrum will first have to apply for the relevant licence from IDA. IDA will then process the application and concurrently consider whether to allocate spectrum (spectrum requirements will have to be disclosed in the application for the relevant licence).

We believe that TAS is committed to the duopoly for local fixed line services until April 2002.  We are also aware that TAS is committed to further liberalisation with regard to new PBTS licences (or other licences for services currently covered by the PBTS licence) to be issued with effect from April 2002 for the provision of telecommunication services to end‑users.  The intention seems to be to move towards service‑based competition.
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