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Management Services Agreement

THIS MANAGEMENT SERVICES AGREEMENT (the “Agreement”) is effective as of the 29th[____] day of June September, 2000 (the “Effective Date”) by and among LJM2 Co-Investment, L.P., a Delaware limited partnership (“Servicer”), and BSCS XXIII, Inc., as manager (the “Manager”) of Timberwolf Bobcat I, LLC, a Delaware limited liability company (the “Company”), pursuant to the Amended and Restated Limited Liability Company Agreement of Timberwolf Bobcat I, LLC (the "Timberwolf"Bobcat LLC Agreement") dated as of June 29, September [__], 2000 between Grizzly Roadrunner I, LLC and LJM2-Timberwolf Bobcat, LLC.  Capitalized terms used but not otherwise defined herein shall have the meaning set forth in the Timberwolf Bobcat LLC Agreement.  

RECITALS:


WHEREAS, the Manager intends to utilize, from time to time, certain resources of Servicer or its affiliates to assist the Manager in connection with the Company’s business; and  


WHEREAS, Servicer and the Manager desire by their execution of this Agreement to evidence their understanding concerning the use of such resources.  


THEREFORE, in consideration of the premises, covenants, conditions and agreements, contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby agree as follows:  


1.
Term.  The term of this Agreement shall be from the Effective Date and continue in effect until the earliest to occur of (i) the date on which this Agreement is terminated by the Servicer (which date of termination shall be no earlier than thirty (30) days following the date on which the Servicer provides notice of its intent to terminate this Agreement to the Manager and Grizzly I, Roadrunner I LLC), (ii) the date on which BSCS XXIII, Inc. is no longer the Manager under the Timberwolf Bobcat LLC Agreement, and (iii) the date on which a transfer is made pursuant to Section 3.2(e) or (f) of the Timberwolf Bobcat LLC Agreement.  Each party shall continue thereafter to be responsible for any obligations incurred or occurring prior to such termination. 


2.
Services.  During the term hereof, Servicer agrees to provide to the Manager the services described in Schedule A attached hereto (the “Services”) in accordance with the terms of this Agreement.  Servicer shall devote so much of its time and effort as is reasonably necessary to perform its obligations under this Agreement.  In exchange for the provision of the Services by Servicer, the Manager shall pay to Servicer a management fee in the amount of $50,000 annually, in advance on July 6 September [__], 2000 and on each anniversary of the Effective Date.  During the term of this Agreement, without obtaining the prior written consent of the Servicer, the Manager shall not delegate to, or hire or contract with, any other Person to perform any of the Services, and the Manager shall not perform any of the Services itself, except at the direction of the Servicer.


3.
Standard of Care.  Servicer shall perform the Services with the same degree of diligence and care that is required of the Manager pursuant to the Timberwolf Bobcat LLC Agreement.  


4.
Confidentiality.  (a)  Each party hereto acknowledges and agrees that, from time to time, it may receive information from or regarding the Company, Enron, or Enron's  Affiliates (each, a "Subject Person") in the nature of trade secrets or that is otherwise confidential, the release of which may be damaging to the Subject Person or to Persons with which it does business, including, without limitation, information relating to the structure of the transactions contemplated by this Agreement, the Timberwolf Bobcat LLC Agreement and the Subject Agreements, information relating to any underlying investment made by Enron or Enron's Affiliates that is being hedged pursuant to the Subject Agreements, and information relating to any investments made by the Company, Enron or Enron's affiliates (all of the foregoing being "Confidential Information").  Unless the Subject Person (and the Grizzly Roadrunner Member if the Company is the Subject Person) consents otherwise, each Member shall hold in strict confidence and not use (except for matters involving the Company) any Confidential Information it receives regarding the Subject Person and may not disclose it to any Person other than a Member of the Company, the Manager or the Servicer except for disclosures (i) required(i) required by applicable law or applicable stock exchange regulations (but the Member must notify the Subject Person (and the Grizzly Roadrunner Member if the Company is the Subject Person) promptly of any request for that information, before disclosure if such prior notification is practicable), (ii) of(ii) of information that is publicly available or that such Member also has received from a source independent of the Subject Person that the Member reasonably believes obtained that information and disclosed it to that Member without breach of any obligation of confidentiality, (iii) to the members of the Servicer's Advisory Committee, to the extent necessary to enable them to render an informed judgment whether to consummate the transactions contemplated by the Subject Agreements, and (iv) by the Servicer to its partners (but only to the extent that the Servicer is required to make such disclosure to comply with its obligation to provide financial and tax information regarding its investments to its partners; provided, that no information disclosing the identity of any Person whose securities are the subject of Hedging Obligations entered into pursuant to the Master Derivatives Agreement shall be disclosed pursuant to this subparagraph (iv)); provided, however, that no information shall be disclosed pursuant to subparagraphs (iii) and (iv) until the Servicer shall have delivered to the Grizzly Roadrunner Member an agreement to enforce the confidentiality provisions of the Servicer's limited partnership agreement on behalf of Grizzly Roadrunner to prevent disclosure by any partner or member of the Advisory Committee of the Servicer of any information that constitutes Confidential Information hereunder.  The parties hereto acknowledge that breach of the provisions of this Section 4 may cause irreparable injury to the Subject Person for which monetary damages are inadequate, difficult to compute, or both.  Accordingly, the parties hereto agree that the provisions of this Section 4 may be enforced by specific performance, including through injunctive relief.  The provisions of this Section 4 may be specifically enforced by any applicable Subject Person.  Notwithstanding anything in Section 12 of this Agreement, any Subject Person shall have the right to apply to a court to enjoin any breach of the agreements in this Section 4.

(b)
Each party hereto shall take such precautionary measures as may be required to ensure (and such party shall be responsible for) compliance with this Section 4 by any of its Affiliates, legal and financial advisors, and its and their respective directors, officers, employees and agents.


5.
Limitation of Remedies.  Neither party nor any of their affiliates shall have the right to recover indirect, special, consequential, or punitive damages or loss of profits that may result from any action or inaction of the other party or from the breach of this Agreement, regardless of the fault of such party or any third party fault.  


6.
Assignment; Delegation.  No party shall have the right to assign its rights or obligations under this Agreement without the written consent of the other party, which consent will not be unreasonably withheld.  However, the Servicer shall have the right to delegate the performance of Services under this Agreement to its Affiliates (other than LJM2-Timberwolf Bobcat, LLC).  In such case, such Affiliates shall be deemed bound by this Agreement as the “Servicer.”


7.
Entire Agreement.  This Agreement constitutes the entire agreement of the parties relating to the performance of the Services.  All prior or contemporaneous written or oral agreements are merged herein.   


8.
Choice of Law.  This Agreement shall be subject to and governed by the laws of the State of New York.


9.
Amendment or Modification.  This Agreement may be amended or modified from time to time only by a written instrument signed by the parties hereto.  


10.
Notices.  Any written notice, request, instruction, correspondence, or other document to be given hereunder by either party to the other (herein, collectively called “Notice”) shall be delivered personally or mailed, postage prepaid, as follows:  



If to Servicer:


LJM2 Co-Investment, L.P. 







c/o LJM2 Capital Management, L.P.







333 Clay Street, Suite 1203







Houston, Texas 77002







Attention:  Andrew S. Fastow







Fax No.:  (713) 646-8656



If to Manager:


BSCS XXIII, Inc.







c/o Lord Securities Corporation







1201 North Orange Street, Suite 800







Wilmington, DE 19801-1186







Attention:  Dwight Jenkins







Fax No.:  (302) 573-2507



If to Company:

Timberwolf Bobcat I, LLC







333 Clay Street, Suite 1203







Houston, Texas 77002







Attention:  Andrew S. Fastow







Fax No.:  (713) 646-8656


Notice given by personal delivery or mail shall be effective upon the actual receipt by the person to whom addressed.  Any party may change any address to which Notice is to be given to it by giving Notice as provided above of such change of address. 


11.
Further Assurances.  In connection with this Agreement and all transactions contemplated by this Agreement, each signatory party hereto agrees to execute and deliver such additional documents and instruments as may be necessary or appropriate to effectuate, carry out and perform all of the terms, provisions, and conditions of this Agreement.  


12.
Arbitration.  



(a)
Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach hereof, or in any way relating to the subject matter of this Agreement, involving the parties and/or their respective representatives (collectively the “Claims”), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or Federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.



(b)
Any arbitration hereunder shall be governed by the Federal Arbitration Act and conducted in accordance with the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the parties’ Claims, the arbitrators shall refer to laws of New York.  It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state or Federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the parties hereby waiving their right, if any, to recover any such damages.



(c)
The arbitration proceeding shall be conducted in Houston, Texas.  Within thirty days of the notice of initiation of the arbitration procedure, each party shall select one arbitrator.  The two arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has not previously been employed by either party and does not have a direct or indirect interest in either party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the party that appointed such arbitrator.



(d)
To the fullest extent permitted by applicable law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the parties.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be signed on their behalf by their duly authorized officers. 






LJM2 CO-INVESTMENT, L.P.






By:
LJM2 Capital Management, L.P.,







its general partner







By:
LJM2 Capital Management, LLC,








its general partner








By: 
______________________








Name:  








Title:






BSCS XXIII, INC.






By:
___________________________ 






Name:







Title:

Schedule A

Services

Servicer shall perform the following services in accordance with the terms of this Agreement:

A.
Servicer shall perform the following duties and obligations of the Company pursuant to the Master Derivatives Agreement (“Master Derivatives Agreement”) dated as of June 29, September [__], 2000 between Grizzly Roadrunner I, LLC, a Delaware limited liability company (“Grizzly”)(“Roadrunner”), and the Company.  Capitalized terms used but not defined in this Section A or in this Agreement have the meanings assigned to them in the Master Derivatives Agreement.

1.
Servicer (at the direction of LJM2 Capital Management, L.P. ("LJM2 Capital"), the general partner of Servicer) shall determine whether the Company shall accept a proposed Timberwolf Bobcat Derivative Transaction as required by Section 2.02(a) of the Master Derivatives Agreement, within the seven (7) Business Day period specified therein.

2.
Pursuant to Section 2.02(c) of the Master Derivatives Agreement, with respect to each proposed Timberwolf Bobcat Derivative Transaction, within seven (7) Business Days after receiving the proposed confirmation and Grizzly's Roadrunner's estimate of any premium payable in respect thereof, Servicer shall take one of the following three courses of action:

(a)
Servicer shall execute the proposed confirmation and deliver it back to Grizzly Roadrunner for counter-execution, and the premium, if any, specified by Grizzly Roadrunner in respect thereof shall be paid to or by the Company, as appropriate, in the manner specified in Section 2.03(a)(iii) of the Master Derivatives Agreement;

(b)
Servicer shall execute the proposed confirmation and deliver it back to Grizzly Roadrunner for counter-execution, but Servicer shall notify Grizzly Roadrunner either (A) that despite Grizzly's Roadrunner's failure to submit Grizzly's Roadrunner's estimate of a premium to be paid in respect of such proposed Timberwolf Bobcat Derivative Transaction, Servicer believes a premium is nevertheless payable in respect thereof, or (B) that Servicer does not agree with Grizzly's Roadrunner's estimate of the premium payable in respect of such proposed Timberwolf Bobcat Derivative Transaction, and the premium, if any, payable in respect thereof shall be determined and paid as provided in Section 2.02(d) of the Master Derivatives Agreement, or 

(c)
Servicer shall notify Grizzly Roadrunner that Timberwolf Bobcat has declined to accept such Timberwolf Bobcat Derivative Transaction, specifying in reasonable detail the reasons Timberwolf Bobcat has declined to accept such Timberwolf Bobcat Derivative Transaction.

3.
If Servicer notifies Grizzly Roadrunner under clause (ii) of Section 2.02(c) of the Master Derivatives Agreement either that Servicer believes a premium is payable in respect of the proposed Timberwolf Bobcat Derivative Transaction for which Grizzly Roadrunner has not submitted any such estimate of a premium, or that Servicer does not agree with Grizzly's Roadrunner's estimate of the premium payable in respect of such proposed Timberwolf Bobcat Derivative Transaction, then promptly after receipt of notice of the estimate of the premium obtained by Grizzly Roadrunner pursuant to Section 2.02(d)(i) of the Master Derivatives Agreement, if Servicer does not agree with such estimate, Servicer shall obtain an estimate of the premium, as of the effective date of the Timberwolf Bobcat Derivative Transaction, from an Eligible Valuation Entity selected by Servicer and shall notify Grizzly Roadrunner of such estimate.

B.
Servicer may designate an Early Termination Date under the ISDA Master Agreement (as amended, supplemented, or modified, including any schedules thereto and any confirmations executed in connection therewith) dated as of June 29, September [__], 2000 between Grizzly Roadrunner and the Company or pursuant to Section 6.09 (iii) of the Master Derivatives Agreement.

C.
Servicer may elect to defer payment of all or a portion of the accrued interest otherwise payable by the Company under the debt security in the original principal amount of $1,000,000,000 dated as of June 29 September [__], 2000 and payable by the Company to Grizzly Roadrunner, and upon any such deferral, the portion of such payment so deferred shall be added to the principal of such debt security and shall thereafter bear interest.

D.
Servicer shall make all determinations whether, when and to what extent distributions may be made to the Grizzly Roadrunner Member pursuant to Section 5.1(b) of the Timberwolf Bobcat LLC Agreement.

E.
Servicer may take any and all such other actions and make such other decisions as it deems necessary to carry out the purposes of the Subject Agreements (as defined in the Timberwolf Bobcat LLC Agreement).
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