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FEMA REGULATION

10.
Prior permission of Reserve Bank in certain cases for transfer of  security :-


B. Transfer by way of sale not covered by Regulation 9 by a person resident outside India







(1)
Transfer by way of sale not covered by Regulation 9 by a person resident outside India of the shares/convertible debentures held by him to a person resident in India, shall require prior permission of the Reserve Bank, for which application in form TS 1 may be made to the Reserve Bank.







(2)
While considering the grant of permission, the Reserve Bank shall take into account the following factors, namely:



(a)
where  the shares of an Indian company are  traded on stock exchange,










i)
the sale is at the prevailing market price on stock exchange and is effected through a merchant banker registered with Securities and Exchange Board of India or through a stock broker registered with the stock exchange;










ii)
if the transfer is other than that referred to in clause (i), the Reserve Bank will satisfy itself that the shares are proposed to be sold at a price arrived at by taking the average quotations (average of daily high and low) for one week preceding the date of application with 5 percent variation.  Where, however, the shares are being sold by the foreign collaborator or the foreign promoter of the Indian company to the existing promoters in India with the objective of passing management control in favour of the resident promoters the proposal for sale will be considered at a price which may be higher by upto a ceiling of 25 percent over the price arrived at as above,









(b)
where the shares of an Indian company are not listed on stock exchange or are thinly traded,









i)
if the consideration payable for the transfer does not exceed Rs.20 lakh per seller per company, at a price mutually agreed to between the seller and the buyer, based on any valuation methodology currently in vogue, on submission of a certificate from the statutory auditors of the Indian company whose shares are proposed to be transferred, regarding the valuation of the shares, and









ii)
if the amount of consideration payable for the transfer exceeds Rs.20 lakh per seller per company, at a price arrived at, at the seller's option, in any of the following manner, namely:










A)
a price based on earning per share (EPS linked to the Price Earning (P/E) multiple ,or a price based on the Net Asset Value (NAV) linked to book value multiple, whichever is higher, 











or










B)
the prevailing market price in small lots as may be laid down by the Reserve Bank so that the entire shareholding is sold in not less than five trading days through screen based trading system










c)
where the shares are not listed on any stock exchange, at a price which is lower of the two independent valuations of share, one by statutory auditors of the company and the other by a Chartered Accountant or by a Merchant Banker in Category 1 registered with Securities and Exchange  Board of India.

Explanation:





i)
A share is considered as thinly traded if the annualised trading turnover in that share, on main stock exchanges in India, during the six calendar months preceding the month in which application is made, is less than 2 percent (by number of shares) of the listed stock.





ii)
For the purpose of arriving at Net Asset Value per share, the miscellaneous expenses carried forward, accumulated losses, total outside liabilities, revaluation reserves and capital reserves (except subsidy received in cash) shall be reduced from value of the total assets and the net figure so arrived at shall be divided by the number of equity shares issued and paid up.  Alternatively, intangible assets shall be reduced form the equity capital and reserves (excluding revaluation reserves) and the figure so arrived at shall be divided by the number of equity shares issued and paid up.  The NAV so calculated shall be used in conjunction with the average BV multiple of Bombay Stock Exchange National Index during the calendar month immediately preceding the month in which application is made and BV multiple shall be discounted by 40 per cent.





iii)
For computing the price based on Earning Per Share, the earning per share as per the latest balance sheet of the company shall be used in conjunction with the average Price Earning Multiple of Bombay Stock Exchange National Index for the calendar month preceding the month in which application is made and Price Earning shall be discounted by 40 per cent.

11.
Remittance of sale Proceeds :-






(1)
No remittance of sale proceeds of an Indian security held  by  a person resident outside India shall be made otherwise than in accordance with these Regulations and the conditions specified in the relevant Schedule.






(2)
An authorised dealer may allow the remittance of sale proceeds of a security (net of applicable taxes) to the seller of shares resident outside India:-









Provided -







a) the security  was held by the seller on repatriation basis;



b) either the security has been sold on a recognised stock exchange in India through a stock broker at the ruling market price as determined on the floor of the exchange, or the Reserve Bank's  approval has been obtained in other cases for sale of the security and remittance of the sale proceeds thereof; and



c) a no objection/tax clearance certificate from the Income Tax authority has been produced.

Form TS  1

Application for transfer of shares of a company registered 

in India by a non-resident to a person resident in India

Instructions  :

1. The application should be completed in duplicate and submitted to the concerned Regional Office of Reserve Bank under whose jurisdiction the Head/Registered Office of the company, whose shares are to be transferred, is situated if the transferor is a foreign company/foreign national resident outside India.

2. The application may be signed either by the transferor or the transferee attaching therewith consent in writing of the other party or a copy of the sale/purchase agreement.

Documentation  :

1. Photocopies of Reserve Bank’s approval(s) for acquiring and holding shares by the transferor, if specific approval was grtanted by Reserve Bank for holding/acquisition of shares, if applicable.

2. In  case the   shares  proposed  to  be  transferred are  listed  on  a  Stock  Exchange, a  certificate  from  a  Chartered  Accountant  certifying   the  average  quotation (average of  daily  high and  low) for  one  week  preceding  the  date of  application.

3. In case of unlisted/thinly traded shares, valuation of the shares on basis of any valuation methodology in vogue, if the total consideration is upto Rs.20 lakhs.

4. In case of unlisted/thinly traded shares  where the total consideration exceeds Rs.20 lakhs, two valuation certificates for the shares of the company, one from the statutory auditors of the company and the other from an independent Chartered Accountant/SEBI registered Category-I Merchant Banker.

Or

Documentary evidence showing Price Earnings (PE) and Book Value (BV) multiples of Bombay Stock Exchange National Index (BSEN) for the calendar month  immediately preceding the date of application and a certificate showing the Earnings Per Share (EPS) and Net Asset Value (NAV) of the shares of the company  as per the latest audited Balance Sheet.

________________________________________________________________

1.
Particulars of the transferor







A.
If the transferor is a corporate body









(i)
Name and address
Mauritius Company









(ii)
Place of incorporation
Mauritius









(iii)
Total shareholding in the investee company 
 % of the capital of the company









(iv)
Particulars of Reserve Bank approval/s for acquiring/ holding shares
Details of the original RBI approval under which the investment was done









(v)
Number and face value of the shares proposed to be sold/transferred
Xxx shares with a face value of yyy








B.
If the transferor is an individual










(i)
Full name and address
















(ii)
Number of shares held in the Indian company










(iii)
Reserve Bank’s approval number/s and date(s) (if any) for acquiring/ holding the shares










(iv)
Number and face value of shares proposed to be sold/transferred


2.
Particulars  of  the  Indian  company whose  shares  are  to  be  sold /transferred





i) Name  and  address


To be completed


ii)         Place  of  incorporation


To be completed


iii)        Total  paid –up  capital
No. of  shares
Amount


a) Equity 


To be completed
To be completed


b) Preference
To be completed
To be completed


c) Held  by
To be completed below as detailed. The investee company will have to provide the details.




         Equity
    Preference


              i)  Non-resident :
No.  of  shares
Percentage  to  total  paid-up equity  shares
No.  of  shares
Percentage to  total  paid –up preference  shares


(a) Foreign  nationals/

Corporate  bodies [  other

than  included  in  (b)

below]

(b) NRIs/Overseas  corporate bodies predominantly  owned by  NRIs

ii)  Residents:

(a) Indian  Promoters

(b) Others 

                                       Total

                      





3.
Particulars  of  the buyers/transferee:








(i) Name  and address








(ii) Place  of  incorporation







4.
Whether the shares are quoted on a recognised Stock Exchange ?


Yes/No


(i)
If the shares are quoted on  the Stock

Exchange, whether the sale is proposed 

to be effected on the floor of the Stock 

Exchange to the general public at the 

prevailing market price?
Yes/No

To be completed based on whether the Mauritius company wants to sell it on the exchnage through a broker or by private arrangement to a buyer.


(ii)
If the sale (of the quoted share) is by way 

of private arrangement, please furnish

the following:






(a)
the average of quotations (average of daily high and low) for one week preceding the date of application duly certified by a Chartered Accountant.  [item 2 under Documentation]
A local CA will certify that for the company. In fact, they can ask the investee company to get their Chartered Accountant to provide this.









(b)
the proposed sale price








5.
If the sale/transfer is of non-listed as well as listed but not regularly traded shares, the proposed sale price [to be supported by a Chartered Accountant's  certificate as indicated in Item 4 under Documentation]
Please refer to my attached notification on how RBI defines thinly traded shares.





6.
Whether the transferor/transferee requires any permission under the Companies Act/MRTP Act.  If so, whether such permission has been received from  the appropriate authority.
Your client would have to check this with the investee company.





7.
Reason for the proposed sale/transfer of shares
To be completed





8.
Any other information which the applicant wishes to furnish in support of this application.
You may want to attach a copy of the original RBI approval.






I/We declare that the particulars given above are true and correct to the best of my/our knowledge and belief.

Place:..................            


.......... To be completed.........................

Date :..................



(Stamp and signature of the transferor/







       transferee as the case may be)
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