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The following is a preliminary analysis of the Complaint filed by the City of Coconut Creek on July 13, 2001, challenging the Deerfield Beach DRC approval of the Deerfield Beach Energy Center Site Plan.


Coconut Creek has filed a three-count complaint in Broward County Circuit Court.  Count I seeks certiorari review of the approval, Count II seeks injunctive relief against Deerfield Beach, and Count III seeks declaratory relief.  Our first step on behalf of Enron would be to move to intervene to give us party status in the case.


The complaint appears to be subject to a motion to dismiss, on several grounds.  First, the “certiorari” count is improperly pled and presented.  Florida law requires that appellate review of final quasi-judicial administrative action by a municipal tribunal be instituted by a petition for writ of certiorari, which petition is required to set forth the entire legal argument in support of the challenge to the administrative action.  Certiorari may not be brought as an original action, which is what Coconut Creek has done.  The petition also must be accompanied by a complete appendix, containing all pertinent papers and the transcript of the quasi-judicial hearing.  The appropriate relief on a motion to dismiss the certiorari count is to dismiss the complaint, transfer the cause to the appellate division of the circuit court, and give the plaintiff a set period of time (usually 10 days) to file a rule-compliant certiorari petition – failing which the dismissal becomes final.


The counts for injunctive and declaratory relief, as pled, should be subject to dismissal because the only means of challenging a quasi-judicial administrative decision, except for challenging its inconsistency with the Comprehensive Plan, is a certiorari petition.  


Under Section 163.3215, Florida Statutes (2000), an aggrieved party may bring an independent action to challenge a local government’s quasi-judicial land use decision on the ground that the decision is inconsistent with the local government’s comprehensive plan.  While Coconut Creek cites Section 163.3215 in Count II, that Count has not been properly pled as an action under Section 163.3215 because: (i) it is captioned and pled as an action for injunctive relief rather than an action pursuant to Section 163.3215; (ii) it asserts that the comprehensive plan designation is incorrect rather than that the decision is inconsistent with the comprehensive plan; (iii) it fails to include allegations that the City has complied with the prerequisites to filing an action under Section 163.3215, which include filing a verified complaint with the City and then waiting 30 days to file the Section 163.3215 claim; and (iv) it includes matters unrelated to the consistency of the administrative decision with the comprehensive plan. While it is possible that the complaint could be redrafted to allege a facially-valid Section 163.3215 claim, we should move to dismiss this iteration and place the burden on Coconut Creek to explain and/or redraft that count.  A properly pled claim under Section 163.3215 may include a claim for injunctive relief.


Our initial goal in this litigation would be to expeditiously reshape this case into a certiorari review in the appellate division.  On certiorari, as opposed to an original action, the standard of review is very stringent, with the court limited to determining whether (i) the parties were accorded due process of law, (ii) the administrative tribunal applied the correct rule of law, and (iii) the decision of the administrative tribunal is supported by competent substantial evidence.  As to the last inquiry, the only question is whether there is competent substantial evidence to support the administrative tribunal’s decision, and the existence of contrary evidence – even if that evidence fairly may be described as competent and substantial – is irrelevant.  Also, because certiorari review is appellate in nature, the party seeking review must have either preserved the points that are raised in the petition by having objected on those grounds in the proceedings before the administrative tribunal.  (Our recollection of the DRC hearing is that Coconut Creek raised some, but not all, of the issues raised in the Complaint.)


We look forward to discussing these issues with you further.
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