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Enron Europe Limited

Document Retention/Destruction Policy


We understand that Enron wishes to introduce a policy on retention of documents and that it has been proposed that certain categories of documents be destroyed on an ongoing basis.  In particular, it has been suggested that all e-mail correspondence be destroyed within a short period of time, likely to be one month following creation.  You asked us to consider this proposal from an English litigation perspective.


We understand that practice in the US tends towards destruction of documents.  This practice appears to be based on the assumption that it is better to destroy documents which could be considered as damaging to the Company rather than to retain a full documentary record which, by definition, is likely to include helpful documents in addition to potentially damaging ones.  Traditionally, UK companies have taken the opposite approach to the US and have retained full files with a view to being in a position to produce a full documentary record should litigation arise.  Our view is that from an English litigation perspective, the UK tradition is to be preferred.


Irrespective or whether the Company is defending or prosecuting a claim, it will wish to be in a position to produce documents to evidence its version of events.  The English Court places great reliance on contemporaneous documents as these are seen as the best evidence of events and as a general rule it will prefer contemporaneous documents to oral evidence.  Retaining a full document file on transactions therefore would enable the Company both to counter any contradictory contemporaneous documents produced by the other side in litigation and to counter conflicting oral testimony adduced by the other side.  For example, in the current ICI warranty litigation brought by ETOL and Enron Europe against ICI Chemicals & Polymers, if e-mails had not been retained we would have had great difficulty in piecing together the transaction history and in demonstrating to the Court what the parties’ concerns were in the run up to signing the deal.


We have considered whether it might be possible to apply criteria to documents created during the course of a transaction so as to determine whether or not they may be destroyed on an ongoing basis.  However, in view of the fact that until a dispute arises it is not possible to assess which particular documents may be relevant to the determination of the dispute, it is not possible to set such guidelines down.  Destroying any documents may be counter productive and may prevent or inhibit the Company effectively defending itself or effectively prosecuting a claim.


We have also considered whether a retention policy could provide for retention of certain categories of documents only.  However, again, there does not appear to be any practical method by which certain documents could be weeded out for destruction.  In relation to e-mails, in view of the extensive use made of e-mail communication both internally within the Company and between the Company and other parties, including possible future opposing parties in litigation, our view is that all e-mails should be preserved.


In addition to the fact that the English Court prefers contemporaneous documentary evidence to oral evidence, you should also be aware that a Court may draw adverse inferences from a party’s inability to produce documents in support of its defence/claim.  A Court may form the view that an over-zealous destruction policy has been designed with a view to destroying detrimental documents.  Such an attitude may colour the Court against the Company in any litigation.  


We therefore advise that documents be retained and that they be stored in as accessible a manner as possible (in this regard, it has been very helpful during the ETOL litigation for us to have had access to e-mail sub-folders created by the various Enron personnel involved in the transaction).  We appreciate that the costs involved in the disclosure exercise in English litigation are high and that potential costs may be increased by retaining large volumes of documentation which would then have to be reviewed should a dispute arise.  However, this potential cost has to be weighted against the potential cost the Company would expose itself to if it ran the risk of weakening its defence to possible claims being brought against it and/or weakening the prosecution of any otherwise strong claim it may have, by destroying the documents necessary to support such defence or claim.  


As far as civil liability under contract and tort is concerned, we would advise that all documents (including electronic documents) be retained for a minimum of 7 years.


In the event that the Company chooses to adopt some form of document destruction policy, it ought to be aware of the necessity of being able to stop the automatic destruction of documents following the Company becoming aware of a claim that it has against a third party or of a claim which may be brought against it by a third party.  An English Court will draw adverse inferences against a party which has destroyed relevant documents after a claim has been brought to its attention or after it has become aware of a claim it may have against a third party.  In a corporate group as large as Enron, it is possible that one part of the business will be notified of a claim and/or become aware of a claim in circumstances where another part of the business which may hold documents relevant to such claim is unaware of the claim and therefore continues to destroy documents.  If a document destruction policy or even a limited destruction policy were to be introduced, clear rules would have to be established to ensure that routine destruction be stopped immediately that a notification to any part of the business of a claim is made.


This note has considered the retention of documents from an English litigation perspective.  In relation to the other European countries in which Enron Europe operates, you should note that generally speaking disclosure obligation are more limited in other European countries.  In those jurisdictions, the risk inherent in retaining all documents (i.e. including potentially damaging documents) is likely to be less significant than in England.  If you wish us to arrange further advice on disclosure obligations in other European jurisdictions, please let us know.

Slaughter and May
17th November 2000
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