ANNEX A

ENRON CAPITAL & TRADE RESOURCES CORP.

GENERAL TERMS AND CONDITIONS FOR SO2 EMISSION ALLOWANCE TRANSACTIONS

SECTION 1. AGREEMENT FOR TRANSACTIONS

1.1 Scope of Agreement.  From time to time, Enron Capital & Trade Resources Corp. ("ECT") and another party ("Counterparty") may, but shall not be obligated to, enter into binding transactions ("Transaction") for the purchase, sale or exchange of Allowances or Options on Allowances.  ECT and Counterparty shall each be referred to as a "Party" herein.  Each Transaction shall be effectuated and evidenced in accordance with these General Terms and Conditions ("Terms").  The Parties are relying upon the fact that all Transactions, together with these Terms, shall constitute a single integrated master agreement, ("Agreement") and that the Parties would not otherwise enter into any Transactions. 

1.2 Transaction Procedures. It is the intent of the Parties to facilitate Transactions in accordance with the agreed procedures in this Section 1 and assure that such Transactions are valid and enforceable as a result of the use of these procedures for the mutual benefit of the Parties. Any Transaction may be formed and effectuated (a) by a written Transaction Agreement executed by the Parties (including by facsimile and/or counterparts); or (b) in a telephone conversation that may be recorded (each Party thereby and hereby consenting to the recording of its representatives’ telephone conversations without any further notice) or other exchange of retrievable electronic communications between the Parties or their respective representatives whereby an offer and acceptance shall constitute the agreement of the Parties to a Transaction; provided, however, each Party may stipulate by prior notice to the other Party that any particular contemplated Transaction shall be effectuated and formed only by means of procedure (a) above. The Parties agree to be legally bound by the terms of the Transaction from the time on a particular date ("Trade Date") they agree to those terms by Transaction Agreement, telephone, by exchange of electronic communications, or otherwise; provided, that one of the Parties maintains tangible documentation of such telephonic exchange or electronic communication. As a material part of the consideration for entering into a Transaction, each Party agrees not to contest or assert (and hereby releases any right to) any defense to (i) the validity or enforceability of telephonic, electronic exchange, or other Transactions entered into in accordance with these Terms under laws relating to whether certain agreements are to be in writing or signed by such Party to be thereby bound, or (ii) the authority of any employee or representative of such Party to enter into a Transaction.  All telephone recordings and retrievals of computer or other electronic messages may be introduced into evidence and used to prove the existence of oral agreements as to Transactions between the Parties, but it is understood that such tangible documentation need not reference all of the terms of the Transaction, that it is not the sole evidence of such terms, and that, in the event of a conflict between the tangible documentation of the oral agreement and the subsequent Confirmation, as provided for in Section 1.3, the Confirmation shall prevail.  Any Transaction formed between the Parties pursuant to the procedures set forth in this Section 1 shall be considered to be a "writing" or "in writing" and to have been "signed", and any tape recording of a Transaction and retrievals of any computer or other electronic messages forming a Transaction shall be considered to constitute an "original" document evidencing the Transaction, and may be introduced into evidence and used to prove oral agreements as to Transactions between the Parties. The manner of entering into a Transaction as described in this Section 1.2 is not intended to be the exclusive manner of forming a binding agreement between the Parties regarding a Transaction. 

1.3 Confirmations. In addition to, but not in lieu, of the foregoing procedures, the Parties agree that ECT may confirm a telephonic or electronic exchange Transaction by giving (via facsimile or other means) to Counterparty, within three (3) Business Days of the Transaction’s Trade Date, a written notice ("Confirmation") confirming the specific terms of a Transaction, which Confirmation may be in any form adequate under applicable law; provided, however, ECT’s failure to do so shall not invalidate any Transaction previously entered into in accordance with the procedures of Section 1.2. Once a Confirmation is given, if it is not executed by Counterparty (with any objections to the accuracy of the contents noted thereon) and returned to ECT or is not otherwise objected to by written notice to ECT (via facsimile or other means) within three (3) Business Days after Counterparty’s receipt of it, the Confirmation will be deemed correct as given, conclusive and binding evidence of the Transaction made the subject thereof, and the final expression of all of the Transaction’s terms. If any dispute shall arise as to whether an error exists in the Confirmation, the Parties will in good faith make reasonable efforts to promptly resolve the dispute. The Parties agree that any Confirmation shall be effective notwithstanding the omission or incorrect statement of one or more material terms or conditions previously agreed upon by the Parties.   Each Confirmation will list the specific terms and conditions of the Transaction agreed to by the Parties not otherwise covered by this Terms, including, but not limited to, (i) the identity of Buyer and Seller, (ii) the Contract Quantity, (iii) the Purchase Price for the Allowances, (iv) the Vintage Year(s) of Allowances, (v) if the Transaction contains an Option, Option Quantity, Exercise Date(s) and any other relevant terms agreed to by the Parties, and (vi) such other terms as the Parties shall agree, including without limitation, delivery and payment procedures.  Each Confirmation shall supplement and form a part of, and be subject to, these Terms and shall be read and construed together with these Terms. Except as may otherwise be provided in these Terms, but in no event with respect to Section 5, in the event of any irreconcilable express conflict between the provisions of these Terms and the terms of a Transaction as set forth in a Confirmation, the terms of such Confirmation will control for the relevant Transaction.

SECTION 2.  REPRESENTATIONS AND WARRANTIES

On the date of entering into each Transaction, each Party represents and warrants to the other Party:  (i) it is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation and is qualified to conduct its business, (ii) it has all regulatory authorizations necessary for it to legally perform its obligations under these Terms and each Transaction, (iii) the execution, delivery and performance of these Terms and each Transaction are within its powers, have been duly authorized by all necessary action, and do not violate its governing documents or any Law applicable to it, (iv) these Terms and each Transaction when entered into in accordance with these Terms constitutes its legally valid and binding obligation enforceable against it in accordance with its terms, subject to any equitable defenses, (v) there are no Bankruptcy Proceedings pending or being contemplated by it or to its knowledge, threatened against it, (vi) there are no Legal Proceedings that materially adversely affect its ability to perform these Terms and each Transaction, and (vii) with respect to each Transaction involving an Option, it is a commercial user of or merchant handling Allowances and that it is entering into the Option for purposes related to its business.  Each Party covenants that it will cause these representations and warranties to be true and correct throughout the term of each Transaction.

SECTION 3.  OBLIGATIONS AND DELIVERIES

3.1
Seller’s and Buyer’s Obligations.  With respect to each Transaction and unless otherwise agreed to by the Parties, Seller shall sell and Buyer shall purchase the Contract Quantity of Allowances of the agreed upon Vintage Year(s) and Buyer shall pay Seller the Purchase Price for such Allowances. Seller warrants that at the time of each Delivery of Allowances by Seller hereunder, it will be conveying title to the Allowances to Buyer, free and clear of all liens, claims, security interests, encumbrances and other defects of title.  EACH PARTY EXPRESSLY NEGATES ANY OTHER REPRESENTATION OR WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, ANY REPRESENTATION OR WARRANTY WITH RESPECT TO CONFORMITY TO MODELS OR SAMPLES, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE.  This Article 3.1 shall survive expiration or termination of the Agreement and all Transactions.
3.2
Transfer.  With respect to each Transaction, Seller agrees to Transfer  the Allowances in accordance with the transfer terms agreed to by the Parties for that Transaction.  Unless otherwise agreed to by the Parties, Seller shall Transfer the Allowances under a Transaction to Buyer within four (4) Business Days of the date of ECT's Confirmation to Counterparty, provided Counterparty has provided to ECT any information or documentation required to effectuate Delivery in accordance with the procedures of the EPA's Allowance Tracking System, and provided further, that Counterparty shall not have objected to the Confirmation.  Seller and Buyer shall cooperate fully and assist each other in complying with any and all regulatory obligations relating to recording and tracking of the Transfer and/or use of the Allowances.

3.3
Payment. Unless otherwise specified in the Confirmation or agreed to by the Parties, Buyer shall pay the Purchase Price for the Allowances within three (3) Business Days of Delivery of the Allowances, provided all Buyer's information and/or authorizations including its authorized signature required for Transfer and Delivery is on file with the EPA and Seller filed the ATF directly with the EPA.  If any of Buyer's information and/or authorization including its authorized signature for Transfer and/or Delivery is not on file with the EPA and as a result Seller must submit the ATF to Buyer for its completion and submission to EPA, Buyer shall submit the fully executed ATF to the EPA within three (3) Business Days of its receipt of the ATF from Seller.  If Buyer fails to submit the ATF to the EPA within this required period, Buyer shall pay Seller the Purchase Price within five (5) Business Days of its receipt of the ATF from Seller.  All funds to be paid to Seller shall be rendered in the form of immediately available funds (U.S. Dollars) by wire transfer or in such other form as agreed to by the Parties.  Payment shall be made to the payment address provided by the Seller.
3.4
Taxes.  Each Party shall be responsible for any taxes or other fees associated with its respective Delivery and receipt of Allowances.

SECTION 4.  DEFAULTS AND REMEDIES

4.1
Events of Default.  An "Event of Default" shall mean with respect to a Party or its credit support provider, if any ("Defaulting Party"):  (i) the failure by the Defaulting Party to make, when due, any payment required under the Agreement if such failure is not remedied within three (3) Business Days after written notice of such failure is given to the Defaulting Party, (ii) any representation or warranty made by the Defaulting Party herein shall prove to have been false or misleading in any material respect when made or deemed to be repeated, (iii) the failure by the Defaulting Party to perform any covenant set forth in the Agreement (other than its obligations to make any payment or obligations which are otherwise specifically covered in this Section 4.1 as a separate Event of Default), and such failure is not cured within five (5) Business Days after written notice thereof to the Defaulting Party, or (iv) the Defaulting Party shall be subject to a Bankruptcy Proceeding.

4.2
Remedies.

(a)
If an Event of Default occurs with respect to a Defaulting Party at any time during the term of these Terms or any Transaction, the other Party ("Non-Defaulting Party") may, in its sole discretion, do any or all of the following: (i) establish a date (which date shall be no earlier than the date that such notice is given to the Defaulting Party) ("Early Termination Date") on which all Transactions will terminate (individually, a "Terminated Transaction", and collectively, the "Terminated Transactions"), (ii) withhold any payments due in respect of the Terminated Transactions, and/or (iii) exercise such other remedies as may be provided in these Terms. 

 (b)
If an Early Termination Date is established, the Non-Defaulting Party shall in good faith calculate its Gains, or Losses and Costs, resulting from the termination of the Terminated Transaction(s), aggregate such Gains, Losses and Costs with respect to all Terminated Transactions into a single net amount, and then notify the Defaulting Party of the net amount owed or owing. The Non-Defaulting Party will calculate its Gains, Losses and Costs as of the Early Termination Date, or, if that is not reasonably practicable, as of the earliest date thereafter that is reasonably practicable. If the Non-Defaulting Party’s aggregate Losses and Costs exceed its aggregate Gains, the Defaulting Party shall, within five (5) days of its receipt of such notice pay the net amount to the Non-Defaulting Party, including interest at the Interest Rate from the Early Termination Date until paid, plus any other amounts due and owing under these Terms and/or Agreement (or otherwise) to the Non-Defaulting Party.  If the Non-Defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, if any, resulting from such early termination, the Non-Defaulting Party shall, after giving effect to any setoff rights, pay the net amount without interest to the Defaulting Party on the date twenty (20) days after the Early Termination Date. If an Event of Default occurs and/or an Early Termination Date is established, the Non-Defaulting Party may (at its election) setoff any or all amounts which the Defaulting Party owes to the Non-Defaulting Party or its Affiliates (under these Terms or otherwise) against any or all amounts which the Non-Defaulting owes to the Defaulting Party (whether under these Terms or otherwise). Notwithstanding any provision to the contrary contained in these Terms or in a Confirmation, the Non-Defaulting Party shall not be required to pay to the Defaulting Party any net amount due to an early termination until the Non-Defaulting Party receives confirmation satisfactory to it in its reasonable discretion that (i) all amounts due and payable as of the Early Termination Date by the Defaulting Party under all transactions with the Non-Defaulting Party or any of its Affiliates have been fully and finally paid, and (ii) all other obligations of any kind whatsoever of the Defaulting Party to make any payments to the Non-Defaulting Party or any of its Affiliates under these Terms or otherwise which are due and payable as of the Early Termination Date have been fully and finally performed.


(c)
Notwithstanding any provision that may be to the contrary in these Terms, in the event that a Terminated Transaction is an Option and the Option under such Transaction has not been exercised by the purchaser of the Option ("Option Holder") at the time of the Early Termination Date, then:

(1)
If the Defaulting Party is the seller of the Option ("Option Seller"), then the buyer of the Option ("Option Holder"), as its Loss, is entitled to the aggregate market price as of the Early Termination Date of a replacement Option to be determined in a commercially reasonable manner by Option Holder, which may (but is not required to be) based upon the average of prices quoted by three dealers, brokers or industry participants, reasonably selected by Option Holder.

(2)
If the Defaulting Party is the Option Holder, then the Option Seller, as its Loss, is entitled to retain the Option Premium already paid by the Option Holder (or, if the Option Premium has not been paid, the Option Seller is entitled to recover from the Option Holder, as its sole and exclusive remedy, the Option Premium plus interest accrued at the Interest Rate plus 2% from the date the Option Premium was originally due to the date paid) and the Option will terminate without either Party having any further liability to the other Party except for any liability accruing prior to the termination.

(3)
Notwithstanding the terms of Sections 4.1 and 4.2 hereof, if at any time and so long as the Option Holder shall have fully satisfied all of its payment obligations under the "Option Premium" clause in the relevant Confirmation and shall at the time have no future payment or delivery obligations under these Terms (whether absolute or contingent) with respect to any Transaction or otherwise, then, unless Option Seller is required pursuant to appropriate proceedings (including, but not limited to, Bankruptcy Proceedings) to return to the Option Holder (or otherwise returns to Option Holder upon demand of the Option Holder or otherwise) any portion of payments made by Option Holder, (a) the occurrence of an Event of Default with respect to the Option Holder shall not constitute an Event of Default with respect to such Party as to such Option, and (b) if an Early Termination Date has been established because of an Event of Default with respect to Option Seller, the Option Holder as the Non-Defaulting Party shall not be obligated to pay to Option Seller any amount under this Section 4 with respect to such Option.

(d)
Notwithstanding any provision that may be construed to the contrary in these Terms, in the event that a Terminated Transaction is an Option and if any part of the Option Quantity subject to the Option has been exercised by the Option Holder prior to the Early Termination Date, then:

(1)
If the Defaulting Party is the Option Seller, the Option Holder, as its Loss, is entitled to the remedies as provided in Section 4.2(a) and (b) hereof for the Quantity subject to the Option that has been exercised.

(2)
If the Defaulting Party is the Option Holder, the Option Seller is entitled to the remedies as provided in Section 4.2(a) and (b) hereof for the Quantity subject to the Option that has been exercised.

SECTION 5.  Limitation of Remedies, Liability and Damages

THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF.  FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED IN THE AGREEMENT, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE LIABLE PARTY’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS OTHERWISE EXPRESSLY PROVIDED IN THE AGREEMENT.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE LIABLE PARTY'S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY.  SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED  UNLESS EXPRESSLY PROVIDED IN THESE TERMS.  NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION OR OTHERWISE.  TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.  THIS SECTION 5 SHALL SURVIVE THE EXPIRATION OR TERMINATION OF THE AGREEMENT AND ALL TRANSACTIONS.

SECTION 6.  MISCELLANEOUS

6.1
Successors and Assigns; Assignment. These Terms shall inure to the benefit of and be binding upon the Parties and their respective successors and permitted assigns. However, neither Party shall assign these Terms or any Transaction or any of its rights or obligations hereunder or under any Transaction without the prior written consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the foregoing, either Party may, without the need for consent from the other Party (and without relieving itself from liability hereunder and under any Transaction), (a) transfer, sell, pledge, encumber or assign these Terms and/or any Transaction or the accounts, revenues or proceeds hereof or thereof in connection with any financing or other financial arrangements; (b) transfer or assign these Terms and/or any Transaction to an Affiliate of such Party; or (c) transfer or assign these Terms and/or any Transaction to any person or entity succeeding to all or substantially all of the assets of such Party by way of merger, reorganization or otherwise; provided, however, that no such assignment shall in any way relieve the assignor from liability for full performance under these Terms and the Transactions and that any such assignee agrees to be bound by the terms and conditions of these Terms and such Transactions.

 6.2  Non-Disclosure. Neither Party shall disclose the terms of any Transaction to a third party (other than a Party’s and its Affiliates’ employees, lenders, counsel, accountants or prospective permitted purchasers, directly or indirectly, of a Party or all or substantially all of a Party’s assets or of any rights under these Terms or any Transactions in each case, provided such persons have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Party shall notify the other Party of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure. The provisions of these Terms other than the terms of any Transaction are not subject to this confidentiality obligation. The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with this confidentiality obligation; provided, that all monetary damages shall be limited in accordance with Section 5.

6.3
Netting/Setoff.  If Buyer and Seller are each required to pay an amount on the same date, then such amounts with respect to each Party may be aggregated and the Parties may discharge their obligations to pay through netting, in which case the Party, if any, owing the greater aggregate amount may pay to the other Party the difference between the amounts owed.  Each Party reserves to itself all rights, setoffs, counterclaims and other remedies and defenses consistent with Sections 4 and 5 (to the extent not expressly herein waived or denied) which such Party has or may be entitled to arising from or out of the Agreement or any Transaction.  All outstanding Transactions and the obligations to make payment in connection therewith may be offset against each other, setoff or recouped therefrom. 

6.4
Past Due Payments.  All overdue payments shall bear interest from, and including, the due date to, but excluding, the date of payment at a rate equal to the Interest Rate.
6.5
Notices.  All notices, requests and statements shall be made in writing and delivered by letter, facsimile or other documentary form.  Notice by facsimile or hand delivery shall be deemed to have been received by the close of the Business Day on which it was transmitted or hand delivered (unless transmitted or hand delivered after close in which case it shall be deemed received at the close of the next Business Day).  Notice by overnight mail or courier shall be deemed to have been received two (2) Business Days after it was sent.  A Party may change its addresses by providing notice of same in accordance herewith. 

6.6
Governing Law.  THE AGREEMENT AND EACH TRANSACTION AND THE RIGHTS AND DUTIES OF THE PARTIES ARISING OUT OF THE AGREEMENT OR ANY TRANSACTION SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW.  THE PARTIES AGREE THAT ANY TRANSACTION BETWEEN THEM UNDER THESE TERMS IS A "QUALIFIED FINANCIAL CONTRACT" WITHIN THE MEANING OF NEW YORK GENERAL OBLIGATIONS LAW § 5-701(b).

6.7
Submission to Jurisdiction.
(a)
With respect to applications for any judicial relief to enforce the obligations under the Agreement in connection with submission by the Parties to binding arbitration (including a stay of any action brought in violation of the obligation to arbitrate) and judicial confirmation of the arbitrator's award, each Party hereby:

(i)
consents to the non-exclusive personal jurisdiction of the courts located in the Borough of Manhattan, New York, USA;

(ii)
agrees that venue properly lies in the above-designated jurisdiction; and

(iii)
waives any claim that any such action should be dismissed on grounds of inconvenient forum or lack of personal jurisdiction, or that any such action should be transferred to any court or tribunal outside the above-designated jurisdiction.

(b)
The Parties agree that a final judgment by any court in the above-designated jurisdiction covered by the Agreement shall be conclusive and may be enforced in other jurisdictions in any manner provided by law.

(c)
The Parties hereby waive any claim that a judgment obtained in the above-designated jurisdiction is invalid or unenforceable.

(d)
Service of process upon a Party may be effected by delivery (verified by a receipt signed by a representative of the Party served) to the address for notices to that Party set forth in the Confirmation.  If requested, each Party irrevocably agrees to appoint an agent for the service of process acceptable to the other Party and deliver to the requesting Party a copy of the designated process agent's acceptance of the appointment within thirty (30) days.  Nothing contained herein shall affect the right to serve process in any manner permitted by applicable law.

(e)
To the extent that either Party may, in any jurisdiction, now or hereafter, claim or acquire for itself or its assets, immunity from suit, execution, attachment (whether in aid or execution, before judgment or otherwise) or other legal process, such party expressly and irrevocably waives such immunity in respect of its obligations under the Agreement (to the fullest extent it may be permitted to do so under any applicable law).

6.8
Arbitration.  Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to any Transaction or the Agreement or the relationship established by the Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of the Agreement, involving the Parties and/or their respective representatives (collectively the "Claims"), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.  Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the Parties’ Claims, the arbitrators shall refer to the governing law.  It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages.  The arbitration proceeding shall be conducted in Houston, Texas.  Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator.  The two (2) arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over five (5) years professional experience in the allowance trading or other commodity trading markets and who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two Party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.  To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the Parties.

6.9
General.  These Terms, the Annexes hereto, if any, and each Transaction, including the written text of recorded telephone communications or electronically exchanged communications, constitute the entire Agreement between the Parties relating to the subject matter contemplated by the Parties. No amendment or modification to these Terms shall be enforceable unless reduced to writing and executed by both Parties.  The provisions of these Terms shall not impart rights enforceable by any person or entity not a Party or not a permitted successor or assignee of a Party bound to these Terms.  No waiver by either Party hereto of any one or more defaults by the other in the performance of any of the provisions of these Terms shall be construed as a waiver of any other default or defaults whether of a like kind or different nature.  Any provision declared or rendered unlawful by a court of law or regulatory agency with jurisdiction over the Parties or deemed unlawful because of a statutory change will not otherwise affect the lawful obligations that arise under these Terms.  The headings used for the Sections herein are for convenience and reference purposes only.

6.10
The provisions of these Terms, the Annexes and each Transaction are severable, and if any portion of these Terms, the Annexes and each Transaction is deemed legally invalid or unenforceable, the remainder of these Terms, the Annexes and each Transaction shall survive and remain in full force and effect.

SECTION 7.  DEFINITIONS

All references to Articles and Sections are to those set forth in these Terms.  Reference to any document means such document as amended from time to time and reference to any Party includes any permitted successor or assignee thereof.  The following definitions and any terms defined internally in these Terms shall apply to these Terms and all notices and communications made pursuant to these Terms.
"Administrator" means the EPA administrator of the SO2 Allowance Tracking System.

"Affiliate" means, with respect to any person, any other person (other than an individual) that, directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under common control with, such person.  [For this purpose, "control" means the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests having ordinary voting power.]

"Allowance" means an authorization by the Administrator of the EPA under the Clean Air Act to emit at least one ton of sulfur dioxide (SO2) during or after a specified calendar year.

"Allowance Tracking System" means the system established by the EPA for recording the Transfer of Allowances among various entities or persons under the Clean Air Act as set forth in 40 C.F.R. Part 73, as amended, or any successor regulation thereto.

"American" means a style of Option pursuant to which the right(s) granted are exercisable on any Business Day during an exercise period designated in the relevant Confirmation that consists of more than one day.

"ATF" means an Allowance Transfer Form (OMB No. 2060-0258), or its successor form required by the EPA.

"Bankruptcy Proceeding" means with respect to a Party or entity, such Party or entity (i) makes an assignment or any general arrangement for the benefit of creditors, (ii) files a petition or otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause under any bankruptcy or similar law for the protection of creditors, (iii) has such petition filed against it and such proceeding remains undismissed for 30 days, (iv) otherwise becomes bankrupt or insolvent (however evidenced), or (v) is unable to pay its debts as they fall due.

"Business Day" means a day on which Federal Reserve member banks in New York City are open for business and on which both Parties are open and transacting business of the kind involved in the Agreement and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for each Party’s principal place of business.

"Buyer" means the Party to a Transaction who (i) is obligated to purchase and receive Allowances, or with respect to an exchange of Allowances, to receive Allowances, or (ii) with respect to an Option, is obligated to purchase and receive (e.g. Call Option) or sell and deliver (e.g. Put Option) (as the case may be) Allowances if the Option is properly exercised.

"Call Option" means that the buyer of the Call Option shall have the Option to purchase one or more Allowances from the seller of the Call Option pursuant to the terms of a Transaction.

"Clean Air Act" means Title IV of the Clean Air Act Amendments of 1990 (effective November 15, 1990), any amendments thereto and any regulations promulgated thereunder, which are the basis for the federal air pollution control program for sulfur dioxide emissions.

"Collar" means an Option transaction involving one Party selling a Call Option to and buying a Put Option from the other Party.

"Confidential Information" means all written information exchanged between ECT and Counterparty with respect to the pricing of the sale of Allowances (or Options, if applicable) under the Agreement.  The following exceptions, however, do not constitute Confidential Information for purposes of the Agreement:  (a) information that is or becomes generally available to the public other than as a result of a disclosure by either Party in violation of this Agreement; (b) information that was already known by either Party on a non-confidential basis prior to this Agreement; (c) information that becomes available to either Party on a non-confidential basis from a source other than the other Party if such source was not subject to any prohibition against disclosing the information to such Party; and (d) information a Party is required to disclose in connection with any legal or administrative or regulatory approval or filing process in connection with the conduct of its business.

"Confirmation" means a written notice confirming the specific terms of a Transaction which may be in any form adequate at law.

"Contract Quantity" means that number of Allowances that Seller agrees to sell to (or if applicable, exchange with) Buyer, and that Buyer agrees to purchase from (or if applicable, exchange with) Seller, pursuant to a Transaction.

"Costs" means any brokerage fees, commissions and other transactional costs and expenses reasonably incurred by the Non-Defaulting Party either as a result of terminating any hedges or other risk management contracts and/or entering into new arrangements to replace the early terminated Transactions, and Legal Costs incurred by the Non-Defaulting Party.

"Deliver" or "Delivery" means when the Administrator posts the recordation of the transfer of SO2 Allowances in the SO2 Allowance Tracking System's electronic database accessible on the Internet.

"EPA" means the United States Environmental Protection Agency or any successor agency with similar jurisdiction.

"European" means a style of Option pursuant to which the right(s) granted are exercisable only on the one day designated as the Exercise Date in the relevant Confirmation, if any.

"Gains" means, with respect to a Party, an amount equal to the present value of the economic benefit, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a Terminated Transaction, determined in a commercially reasonable manner.

"Interest Rate" means, for any date, two (2) percent over the per annum rate of interest equal to the prime lending rate as may from time to time be published in the Wall Street Journal under "Money Rates"; provided, the Interest Rate shall never exceed the maximum lawful rate permitted by applicable law.

"Law" means any law, rule, regulation, order, writ, judgment, decree or other legal or regulatory determination.

"Legal Costs" means, with respect to a Party, the reasonable out-of-pocket expenses incurred by it, including legal fees, by reason of the enforcement and protection of its rights under these Terms or any Transaction.

"Legal Proceedings" means any suits, proceedings, judgments, rulings or orders by or before any court or any governmental authority.

"Losses" means, with respect to a Party, an amount equal to the present value of the economic loss, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a Terminated Transaction, determined in a commercially reasonable manner.  The Non-Defaulting Party will determine its Losses as of the relevant Early Termination Date, or, if that is not reasonably practicable, as of the earliest date thereafter that is reasonably practicable. By way of illustration, but not limitation, the Non-Defaulting Party may calculate its Losses as follows: (a) with respect to each Terminated Transaction in which the Non-Defaulting Party is Seller, the Loss would be equal to the sum of (i) the price for any Allowances delivered to Buyer for which Seller has not been paid, if any, plus (ii) the positive difference, if any, between (1) the aggregate Purchase Price for all remaining Allowances to be delivered under the Terminated Transaction minus (2) the aggregate market price for all such remaining Allowances as of the Early Termination Date, to be determined by the Non-Defaulting Party in a commercially reasonable manner, which may be based upon quotations from leading dealers, brokers or industry participants, reasonably selected by the Non-Defaulting Party, for all such remaining Allowances (it being acknowledged that Non-Defaulting Party shall not be required to enter into an actual replacement transaction in order to calculate its Losses) and (b) with respect to each Terminated Transaction in which the Non-Defaulting Party is Buyer, the Loss would be equal to the sum of (i) the positive difference, if any, between (1) the aggregate market price as of the Early Termination Date of Allowances equivalent to all remaining Allowances that would have been delivered under the Terminated Transaction, if not for the termination, such market price to be determined in a commercially reasonable manner, which may be based upon quotations from leading dealers, brokers or industry participants, reasonably selected by the Non-Defaulting Party, for all such remaining Allowances (it being acknowledged that Non-Defaulting Party shall not be required to enter into an actual replacement transaction in order to calculate its Losses), and (2) the aggregate Purchase Price Buyer would have had to pay Seller for the same number of Allowances under the Terminated Transaction. Losses do not include a Party’s Costs.

"Option" means the right (but not the obligation unless exercised to purchase or sell, as the case may be, one or more Allowances pursuant to the terms of the Call Option or the Put Option, as the case may be.

"Purchase Price" means the price in U.S. Dollars (unless otherwise provided for in the relevant Confirmation) to be paid by Buyer to Seller for the purchase of Allowances or any other payment to be made by Buyer to Seller in connection with a Transaction.  The Purchase Price may be stated in either a per Allowance purchase price or the total purchase price for all Allowances pursuant to a Transaction.

"Put Option" means that the buyer of the Option shall have the Option to sell one or more Allowances to the seller of the Put Option pursuant to the terms of a Transaction.

"Seller" means the Party to a Transaction who (i) is obligated to sell and transfer Allowances, or with respect to an exchange of Allowances, to transfer Allowances, or (ii) with respect to an Option, to sell or purchase (as the case may be) Allowances if the Option is properly exercised.

"Strangle" means an Option consisting of the purchase or sale of a Put Option and a Call Option having the same expiration, but different Strike Prices.

"Transaction" means a particular transaction agreed to by telephone communications or exchange of electronic communications between the Parties relating to the purchase, sale or exchange of Allowances or relating to Options on Allowances.

"Transaction Agreement" means a written agreement executed by the Parties to form and effectuate a Transaction.

"Transfer" means (i) when Seller has completed and submitted to the EPA an ATF transferring the Contract Quantity of Allowances from Seller's account in the Allowance Tracking System to Buyer's account, or (ii) when in the event that any of Buyer's information and/or authorization, including its authorized signature, is not on file with the EPA, Seller submits the partially completed ATF to transfer the Contract Quantity of Allowances to Buyer for Buyer's completion and submission to EPA.

"Vintage Year" means the first calendar year during which the Allowances may be utilized.
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