privileged and
confidential

      [image: image1.png]



Endless Possibilities







	TO:
	Mark Haedicke

Lance Schuler


	
	

	FROM:
	Robert George
	DEPARTMENT:
	ENA Legal

	
	
	
	

	SUBJECT:
	Sale of 80% of Monterrey, Mexico IPP


	DATE:
	May 31, 2001




Legal Risk Rating 2 =  (on a scale of 1 to 5, with 5 representing the greatest degree of risk)

Enron Capital & Trade Resources Mexico Holdings B.V., an Enron affiliate whose obligations will be guaranteed by Enron North America Corp. (“ENA”) in the proposed transaction, intends to sell to Tractebel S.A. (“Tractebel”) 80% of the affiliate’s interest in a 245 MW natural gas fired co-generation plant under construction in Nuevo Leon, Mexico (the “Project”).  Construction on the Project was commenced in December 2000 and is expected to be completed in October of 2002.  The initial funding of our IDB financing for the project was just completed on May 8.  After closing, a transition period would commence whereupon ENA would turnover its owner’s responsibilities connected with the Project to Tractebel.   Since the construction is ongoing and the contractor is a third party, the principal owner responsibilities are construction oversight and loan funding management.

The legal risks associated with this transaction are as follows: 

1.
Liabilities to Purchaser.  ENA is making typical representations and covenants related to the transaction that would create liabilities if breached.  Unlike the representations that Enron just made to the banks in the IDB financing, these representations are in most cases more limited in scope than usual and, in any event, all liabilities under the contract have been capped at 50% of the purchase price.  In addition, there is a floor of $500,000 that has to be reached before claims can be asserted under the contract and all claims must be asserted within 1 year after closing.  Finally, these provisions have been reviewed extensively by senior Project personnel and re-confirmed recently with the IDB loan funding.

2. Closing Conditions.  Closing will require the approval of the IDB and the approval of the Mexican agency charged with protecting competition in Mexico.  The Mexican regulatory approval is expected to be largely ministerial in this case, but the IDB may object to the 80% sale.  It is expected that the IDB would approve a 50% sale, with a subsequent 30% sale after the Project is operational.  In case IDB approval of the 80% transaction becomes a problem, the parties have already approved terms for a 50/30 sale that is expected to address most of the concerns that the IDB might have.

3. Transition Related Risks.   The Project contracts in many cases require that the Project be operational by certain dates and the transfer to Tractebel of control over the Project adds an incremental risk to these obligations.  The parties intend to mitigate these risks through an extended transition period which leaves Enron in control of the Project until a date that Enron believes Tractebel should be able to take over the somewhat reduced responsibities that Enron has as an owner during this construction phase of the Project.

4. Minority Shareholder Risks.  As a minority shareholder, ENA will retain only one board seat and one officer in the Project and can typically be outvoted on all matters not specifically requiring Enron’s approval under the shareholders agreement.   At present, however, ENA expects to be able to veto: (i) affiliate transactions, (ii) non-arms’ length transactions, (iii) new material contracts, (iv) material changes in (a) the organizational documents, (b) the business, (c) the dividend policy, (d) certain material agreements, (e) the capital structure, and (f) the Project budgets, and (v) an assortment of other typical veto rights.  Materiality varies from as low as $2 million in some provisions to up to $10 million in others.  The controls over the budget process are relatively tight and a purchaser of our remaining 20% stake should consider this to be a relatively strong set of rights for a 20% stake holder.  
5. OEC Agreement.  Tractebel has stated its intention to eventually replace OEC, our Enron operator for the Project, at some point in the future.  This will require both the approval of the IDB and certain power purchasers before it can take place, but it is not a condition to closing.  

6. Other Restrictions.  Other than the always existing IDB approval, there are no restrictions on the sale of our remaining 20%, but we will need to require a purchaser to comply with the confidentiality obligations imposed in the contracts.  In addition, while the shareholders agreement contains our typical waiver of any objections to competition with the Project, there is a somewhat unusual provision prohibiting the shareholders from inducing material breaches in the Project steam and power contracts.   However, this provision has been drafted to be nothing more than a restatement of the legal precepts applicable to claims based on the tortious interference with contracts.  

cc:  
Steve Irvin


Don Miller


John Lavorato


Mark Frevert


David Gorte

o:legal/tmccull/mems/CanFibre.doc


