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Legal Risk Rating =  3 (on a scale of 1 to 5, with 5 representing the greatest degree of risk)

ENA’s principal investments group is proposing a purchase of 7,400,000 Series C Preferred Shares of Serveron Corporation (“Serveron”) for $3,700,000.  The investment by ENA is expected to represent a 15.84% equity interest in Serveron on a fully diluted basis, have preferred liquidation rights and automatically convert to common stock upon the occurrence of IPO which includes these shares and generates an offering price of at least 3 times the purchase price.  The purchase is part of an expected $12 million in new equity being issued by the company to ENA and other venture capital providers.   Serveron’s 37 employees provide monitoring technology and services to electricity utilities and others who benefit from having information about the degradation of their electric transformers and fuel cells. 

The unusual legal risks identified with the securities aspects of this transaction are as follows: 

1.
Legal Due Diligence.  Very few of Serveron’s contracts have received a legal review and what little corporate due diligence that has been done has been performed by counsel for one of the other Series C investors.  Subject to certain exceptions highlighted in Serveron’s disclosure schedules, however, we are receiving the typical outside legal opinions and representations from Serveron typical of those given to us in these types of financings in the past.  Among other things, the exceptions so far disclosed by Serveron identify the existence of potential disputes with former shareholders, possibly significant loan agreements and distribution agreements, unassigned patents and other matters that may have potentially negative consequences on Serveron’s future performance and/or the exercise of our rights.   Because one of the investors has had their counsel act as lead counsel for the investors, we believe that some due diligence has been done, but we (and our outside counsel) are to a large degree relying on this work and the opinion of Serveron’s counsel for comfort on a variety of matters.

2. Investor’s Rights Agreement.  The Series C investors in this transaction have requested certain rights in this transaction which will require modifications to the registration rights and other rights contained in the existing agreements currently in place with other Serveron shareholders.  Rather than obtaining the approval of all shareholders, these agreements are being amended and/or terminated in accordance with the minimum approval requirements set  forth in these agreements.  Serveron and its counsel are relying on the minimum approval provisions in these agreements to make the representations on which ENA’s investment is conditioned.  Nevertheless, it should be noted that at least one existing Serveron shareholder has indicated that he intends to dispute certain actions being taken by the Company in connection the pre-closing merger on which ENA’s investment is conditioned.  

3. Market Stand-Off.  Among the other obligations assumed with our purchase of the Series C preferred shares is a commitment not to sell any of the issuer’s securities for the 180 days following an IPO and for the 90 days following any other offering.  This commitment excludes common stock covered by the registration.  Under the Investor’s Rights Agreement, the common shares converted by Series C investors can avoid this restriction by piggybacking on, or demanding on their own, the registration of the offered shares.  However, under circumstances where the underwriter for the offering limits the size of the offering, some of the common shares resulting from a conversion of the Series C shares might not be included in the offering.

4. Other Transferability Limitations.  The preferred shares issued in this transaction are “restricted securities” within the meaning of Rule 144 of the Securities Act and as a result will be transferable only pursuant to an effective registration statement filed with the SEC or an applicable exemption from such registration requirements.  In addition, the issuer is not public and has yet to register any of its securities with the SEC.  However, as noted above the shares are being made subject to the provisions of the Investor’s Rights Agreement governing our Series C Preferred Shares and thus Enron will be allowed to piggyback on the registration of the issuer’s securities under certain circumstances.  

5. Insider Trading.  Because the transaction with Serveron will make affiliates and employees of Enron privy to a certain amount of non-public information regarding Serveron, future efforts to transfer our shares may be subject to insider trading restrictions.  Accordingly, should we decide in the future to transfer these securities, we may need to take measures in the future to insure that those involved in the transfer are not tainted by our ongoing relationship with Serveron.  
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