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NOTE:  Transaction still being negotiated and there may be some additional changes, but they are not likely to be material.

Risk Level:
5

A. Transaction.  EPMI has entered into a transaction with CDWR pursuant to which EPMI is obligated to deliver 200 MW per hour during peak hours to CDWR until March 31, 2001 at a price of $265/MWh.  EPMI has an option that must be exercised on or before March 28, 2001, to extend the delivery term for a period of 5 years.  If EPMI exercises its option, the price for all power delivered shall be $127/MWh, i.e., CDWR shall be entitled to a credit equal to $138 (i.e., $265-$127) times the number of MWhs delivered from February 24, 2001 through March 31, 2000.  (The effect of the credit is to make the price $127/MWh for the entire term).  If EPMI exercises its option on the long-term deal, it will have a "Special Termination Right" pursuant to which EPMI may terminate the Transaction at any time, without payment or receipt of a termination payment, on or before the first to occur of (1) the issuance of Bonds by CDWR (or the rating of CDWR's Fund) (projected to be around June), or September 30, 2001.  EPMI currently is negotiating with CDWR to improve the underlying EEI contract governing the Transaction.
B. Governing EEI Contract.  The following is a summary of the significant issues in the EEI contract proposed by CDWR:
1. Termination.  One way payments for any Event of Default; termination payment not required by defaulting party for 180 days; termination payment based on per unit energy prices (with preset discount rate based on treasuries plus 50 points) secured from not less than 3 brokers.

2. Credit Terms.  

(a) No posting of collateral or other adequate assurances; no setoff rights; limited financial information.

(b) Downgrade Event for CDWR if Bonds/Fund are rated below BBB-/Baa3 by both S&P and Moody's.  If Downgrade Event occurs, EPMI has the right to terminate the Transaction but with no termination payment.  EPMI is negotiating to have no time limit on exercise of its walk right upon a Downgrade Event, subject to a requirement that EPMI provide at least 20 days notice of termination.  CDWR payment for power deliveries after Downgrade Event on a 7-day cycle.

(c) CDWR covenants that it will establish revenue requirements sufficient to satisfy obligations to pay power suppliers/Bonds; such covenant includes ordering the CPUC to raise rates to the extent necessary.

3. Change in Laws, Regulations.

(a) If California law or regulation changes in a manner such that CDWR's payments under the Transaction are impaired, then EPMI can terminate with entitlement to a termination payment.  Risk of change in Federal law adversely affecting EPMI is borne by EPMI.

(b) If California imposes a new tax or other "imposition" that is directed at the sale of power (e.g., an "excess profits tax") or other energy goods, then CDWR shall be responsible for and/or is required to reimburse EPMI for such amounts.

4. Disputes.  All contract disputes subject to arbitration before a three (all neutral) arbitrator panel applying the Complex Commercial Arbitration Rules.  CDWR insisting arbitration situs be Los Angeles.

5. Other.  

(a) CDWR represents and warrants that payments required on the Transaction will have priority over P&I on the Bonds (as a result of such payments being operating expenses).

(b) CDWR covenants that the rights of the CDWR/CPUC shall not be diminished/impaired in a manner that will adversely affect EPMI.

(c) CDWR refused to specifically include a provision limiting its ability to discriminate against EPMI with respect to the performance/administration of the Agreement.

C. Risks.  The following is a summary of the significant risks involved in the Transaction assuming EPMI exercises its long-term option:
1. Instability in California Energy Market.  The energy crisis in California is not improving.  CDWR is expected to pay for power supplies through (i) the California Procurement Adjustment ("CPA") which effectively is the "headroom" left over in the frozen rates after the IOUs' cost of generation, (ii) the proceeds of Bonds (to be issued in a size estimated to be in the range of $5-10 billion), and (iii) increases in customer rates to the extent necessary.  Significant recent events in California, including those potentially impairing CDWR's ability to secure revenues, include:

(a) The amount of CPA "headroom" is entirely unclear and the utilities/CDWR are at odds on how to allocate.

(b) The CPA headroom is the security for the Bonds.  It is entirely unclear if the Bonds will be able to be issued.  Failure to issue the Bonds increases pressure on the State of California and indicates a lack of endorsement of California's plan for managing the energy crisis.  Also, without Bondholders, it would be easier, politically, for the CDWR to default to the power suppliers (i.e., less capital markets fall-out).

(c) Certain California legislators are threatening to cut off the funding of CDWR because of the delay in implementing overall plan to deal with the crisis.

(d) Future financial posture of SCE/PG&E remains very unclear.

(e) Severe shortages of power are expected this summer with several recent blackouts.

2. Creditworthiness of the CDWR.  The creditworthiness of CDWR is unclear.  While the CDWR Revenue Order (CPUC Decision D.01-03-009) gives the CDWR the right to order the CPUC to raise rates to recover its cost of power, CDWR's sources of other funds may be non-existent and it is unclear what will happen if significant rate increases are necessary to supply funds for the CDWR to purchase power.  If Bonds are issued, payments on the Transaction will have priority because they are operating expenses.

If CDWR does not order the CPUC to raise rates, it would be an Event of Default, giving EPMI the right to terminate and seek a termination payment.  If rates are not raised, however, CDWR would have no funds to pay the termination payment, which in any event is not payable for 180 days.  EPMI could seek specific performance by the CDWR (i.e., getting a court to order the CDWR to order the CPUC to raise rates); but again, the political reality of such actions is unclear.  And, under the current draft, disputes are subject to arbitration in California.

3. Federal Changes.  Changes in federal law are not allocated; accordingly, if FERC were to impose a price cap, EPMI would not be able to terminate the Transaction.

D. Risk Mitigants.  

1.
Special Early Termination Right.  EPMI can terminate the Transaction at any time up to the issuance of the Bonds by CDWR (or the Fund is rated) or, if later, September 30, 2001.  While EPMI would not receive (or be required to pay) a termination payment, it does permit EPMI to assess the entire California situation this summer before "locking in." 

2.
Extended Suspension Right.  If CDWR defaults, EPMI may suspend deliveries for up to 40 business days before electing whether or not to terminate.  This provides some flexibility to assess the situation for a while without delivering energy upon a default by CDWR.

3.
CDWR Downgrade Event.  A downgrade of CDWR's Bonds is not an Event of Default entitling EPMI to a termination payment; however, EPMI has flexibility to assess the situation and right to terminate without a termination payment.  A downgrade also triggers a 7-day payment cycle.

Draft of March 22, 2001








Your Personal Best Makes Enron Best

Communicate-Facts Are Friendly

Better, Faster, Simpler

NYC   373475.2
Your Personal Best Makes Enron Best

Communicate-Facts Are Friendly 

Better, Faster, Simple
-3-

