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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

THE REGENTS OF THE UNIVERSITY OF CALIFORNIA and THE BOARD OF TRUSTEES OF THE CALIFORNIA STATE UNIVERSITY

Plaintiffs,
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ENRON ENERGY SERVICES, INC.,
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CASE NO.  C  01  1006 PJH ADR 

DECLARATION OF THOMAS RILEY IN SUPPORT OF DEFENDANT'S MEMORANDUM OF POINTS AND AUTHORITY OPPOSING PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION



DECLARATION OF THOMAS RILEY
I, Thomas Riley, declare as follows:

1.
I am employed by Defendant Enron Energy Services, and I have been the Account Manager for the Agreement between Enron and the University of California ("UC") and California State University ("CSU") (collectively, the "Universities") since March, 2000.  I make this declaration of my personal knowledge and, if called and sworn as a witness, I could and would testify competently hereto.

2.
I submit this Declaration in support of Defendant's Memorandum of Points and Authority Opposing  Plaintiffs' Motion for a Preliminary Injunction.  

3.
On February 19, 1998, Enron entered into a Direct Access Services Agreement (the "Agreement") with Plaintiffs University of California and California State University.  I was part of Enron's negotiating team with the Universities that culminated in the Agreement.  A true and correct copy of the Agreement is attached hereto to this Declaration as Exhibit A.  

4.
Currently, I handle the day-to-day relationship between Enron and the Universities with respect to billing, reporting, and invoicing and other contractual obligations.  In this declaration I will explain how I have interfaced and worked with the Universities over the past two months in order to resolve any issues regarding Enron's decision to transfer responsibility for procuring energy for the Universities back to the utilities.  I will also explain how Enron has assured the Universities that it will continue to perform all of its obligations under the Agreement .  Specifically, I have repeatedly assured the Universities that, among other things, Enron intends to continue to provide the Universities with all of the following in accordance with the Agreement: [let’s make sure our statements like this—which are great and which we need to make—won’t come back to haunt us if we countersue for recission—maybe we need to say something to the effect that we intend to do so assuming the universities don’t continue to breach the agreement]
a)
a price for their energy consumption of 5% less than the frozen bundled rate for the remainder of the term of the Agreement;

b)
all data and metering services, including interval data; 

c)
uploading of daily interval load data onto the Universities’ website;

d)
billing and invoicing services, including directly paying the Universities’ electric utility bills;

e)
scheduling services through the utilities (any additional charges by the utilities for these services would not be passed on to the Universities);

f)
services to the Universities that would allow them to participate in the ISO demand response programs.  

g)
the Cost Guarantee (as defined in Section 9.1 of the Agreement);

h)
work with the Universities' Strategic Energy Plans; and

i)
sponsor the annual conference.

5.
On February 1, 2001, I sent a letter to each of Mark Gutheinz at California State University and Gary Matteson at the University of California notifying them that Enron had directed PG&E and So Cal Edison to begin supplying electricity to the respective Universities.  In those letters, I specifically advised the Universities that the Agreement between Enron and the Universities would remain in place and that Enron would continue to pay all utility bills directly and would then bill the Universities directly.  I also advised the Universities that, should they receive any service-related correspondence from the utilities, they should fax it to Enron for processing.  A true and correct copy of my February 1, 2001 letters are attached hereto as Exhibits B and C.

6.
Prior to sending the February 2, 2001 letters, I also participated in a conference call with numerous representatives from the University of California and California State University systems in which I discussed with them Enron's decision.  

7.
On February 12, 2001, I received a letter from the California State University requesting that Enron provide the California State University with information regarding the changes that would occur as a result of Enron's decision.  A true and correct copy of the letter I received is attached hereto as Exhibit D.  

8.
On February 13, 2001, I sent an e-mail to the Universities informing them that the utilities required their authorization for their utility bills to be sent directly to Enron and forwarding them copies of the authorization forms required by PG&E and So Cal Edison.  A true and correct copy of my February 13, 2001 e-mail, with attachments, is attached hereto as Exhibit E.  I also sent each of them a letter on that same day with instructions for completing the PG&E required authorization.  

9.
On February 14, 2001, I wrote a letter to both Universities in which I assured them that Enron would continue to provide the services required by the Agreement, including provision of a 5% financial discount, compliance with the Cost Guarantee, and other services such as billing, reporting, website services, Strategic Energy Plans, and the annual conference.  I also advised both Universities that because the utilities would be supplying electricity to the Universities in accordance with their tariffs, the utilities would necessarily also serve as the scheduling coordinator for the Universities.  Finally, I advised the Universities that Enron would continue to work with them so that they could continue to receive the full benefits of the meters they purchased or to make them whole for the meters.  In addition, I offered to meet personally with the University representatives to work through all the transition issues and to arrange for Diann Huddleson, another Enron representative, to meet with them.  Throughout my February 14, 2001 letter, I repeatedly requested that the Universities cooperate with Enron regarding the direct billing requests and the metering, in order to ensure a smooth transition.  A true and correct copy of my February 14, 2001 letter is attached hereto as Exhibit F. 

10.
On February 22, 2001, I participated in an in-person meeting between Enron and representatives of the Universities to discuss and work through various transition issues and concerns.

11.
During that meeting, myself and other Enron representatives again advised the Universities that Enron would continue to charge the Universities for their energy consumption at a 5% discount off the AB1890 frozen tariff rate as required by the Agreement, through the end of the Agreement term.  We also informed the Universities that the utilities would be performing the scheduling coordinator function as the provider of the energy, including furnishing standby energy and furnishing scheduling services for the output of the campus co-generation units.  Enron further assured the Universities that any additional charges by the utilities for these services (other than taxes, which would include surcharges as defined in the Agreement) would not be passed on to the Universities.   

12.
In addition, myself and other Enron representatives again emphasized to the Universities the need for cooperation in authorizing the utilities directly to bill Enron for the energy provided to the Universities.  Enron raised concerns regarding payment of the utility bills should the Universities not either (1) send the utility bills to Enron, or (2) authorize the utilities to send the bills to Enron.  With the exception of faxing one bill to Enron in the amount of $137.21, the Universities have not complied with either of these requests.   

13.
Finally, at the February 22, 2001 meeting, the parties discussed in detail a plan that would allow the Universities to keep their current meters in place through the installation of dual-socket adapters.  By permitting Enron to install the dual-socket adapters where applicable (at Enron's cost), the Universities could still have access to the detailed interval meter and data reporting that Enron had been providing under the Agreement.  

14.
Under the Agreement, Enron is required to provide monthly usage data at monthly intervals and certain one-hour interval data on a daily basis.  For more than a year, Enron has gone beyond its requirements and has provided the Universities with usage information in fifteen-minute intervals through the use of software known as "Energy Sense."  This information is available to the Universities through a website. 

15.
Although Enron has never provided the Universities with "real-time" data, and is not required to do so, Enron explained to the Universities that it would still be able to provide the reporting information required by the Agreement by installing the dual socket adaptors at no additional cost to the Universities, even after the utilities began direct supply of the Universities' energy. 

16.
In addition, the parties discussed an alternate plan to install Vectron meters, which can be read by both SCE and Enron for the collection of data and meter and usage information. 

17.
On March 2, 2001, I sent another e-mail to the Universities again requesting them to execute the necessary documents so that Enron could receive the Universities' bills directly in order to pay their utility bills and asking for direction regarding certain other transition issues that Enron had proposed.  In addition, I reinforced to the Universities the consequences of their non-cooperation with the metering transition plans proposed by Enron during our February 22, 2001 meeting (dual socket adapters and Vectron meters).  A true and correct copy of my March 2, 2001 e-mail is attached hereto as Exhibit G.

18.
On February 28, 2001, Enron received a Dispute Notice from the Universities.  A true and correct copy of the Dispute Notice is attached hereto as Exhibit H.  

19.
On March 1, 2001, Enron sent a letter to the Universities giving notice to the Universities of a dispute under the Agreement regarding the Universities' efforts to impede Enron from causing PG&E and SCE to serve the universities' energy accounts.  A true and correct copy of Enron's Dispute Notice is attached hereto as Exhibit I. 

20.
On March 9, 2001, I again met with representatives from the Universities to discuss issues arising out of the transfer.  At that meeting, I promised the Universities that we would send them a proposal to address their concerns with the ISO Demand Response Program.  Over the following week, Dennis Benevides and I worked to develop a proposal.  A true and correct copy of Enron's Proposal is attached hereto as Exhibit J.  I understand that the proposal was sent by Enron's outside counsel to counsel for the Universities on March 20, 2001.  

21.
The Proposal sent by Enron should effectively eliminate any concern that Enron's decision to transfer accounts back to the utilities could adversely affect the Universities ability to participate in ISO's Demand Response Programs.  [detail Universities' response, if any].  

I declare under penalty of perjury of the laws of the United States of America that the foregoing is true and correct, and that the Declaration was executed this __th day of March 2001, at San Francisco, California.


Thomas Riley
DECLARATION OF THOMAS RILEY

Case No. C 01 1006 PJH

