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The second day of Ralph Hellmold’s deposition proceeded on Friday, April 20, 2001.  Frank Razzano asked questions for a little more than half the day; Bruce Clark (S&C for McDonald) took up most of the rest of the time; Seth Pierce (Irell & Manella for SDI) asked a few questions.)  It was agreed on the record that another session of Hellmold’s deposition would be scheduled when he finishes his work vis-à-vis PaineWeber and ECT Securities and submits a supplemental report with his opinions concerning those entities.

Razzano was quite forceful on this second day; Hellmold wore down and looked tired.  In general he seemed to run out of steam.  While he made no major mistakes, one was left with the impression that the plaintiffs’ case is not as strong as it has appeared.  I am not alone in having this impression.  Tom Hatch, the plaintiffs’ lawyer who hired Hellmold, called me today to ask about my impressions of the deposition and to share his.  Tom acknowledged that Hellmold had not held up as well as Tom had expected.

Hellmold was especially weak on the Offtake Agreements.  He had not been aware of the Chase opinion or the McNamara testimony.  (He tried to argue that the White & Case opinion was circular and meaningless, but this did not work very well.  By the way, the White & Case oipinion is expressly directed to ECT as well as the other three underwriters.)  Hellmold insisted that the offtakes were very important, even though he had to acknowledge that NSM never made any steel that met the required quality standards under the contracts.  Also they have no price protection and are described very unaggressively in the slides.  Hellmold tried to argue that the offtakes were protection against a downturn in the Thai economy, but this just didn’t come over very well.

The Sirachi harbor point was also weak.  There is no evidence as to what amount of payment was contemplated nor whether any payment was actually made.

Hellmold expressly disclaimed any opinion on the cause of NSM’s demise.

Critically, Hellmold seemed to be moving to a new opinion as his major opinion: that the underwriters failed to discover and disclose that the mill simply was not yet ready to make good quality steel in commercial quantities (facts which Hellmold infers from events subsequent to the closing.)  Hellmold’s inference that the mill was not ready is a little at odds with his opinion that insufficient funds were raised.  If there were not insufficient funds, can you infer from later problems at the mill that the mill was not ready, or was there insufficient money available to operate it properly?

Hellmold was rather conclusory when asked how the underwriters should have discovered that the mill was not ready, although the one thing he said was: the underwriters cannot rely on Busse once the Windigo conversation takes place (a conversation that ECT Securities never knew about.)

At one point, Hellmold said that the underwriters are guarantors of every material statement by the issuer (which is not true.)

Razzano raised the point that no investor sought rescission after the 3/23 supplement disclosed the additional $10 million payment to the Thai banks.  Hellmold had no real response.

Concerning the inclusion of a portion of the BNP facility as a “source” in sources and uses, Hellmold argued that this inclusion overstated the cushion.  It was not $95 m as it appeared ($75 m credit and $20 construction contingency) but only $12 m, when you take the $75 m out—a very thin project.  But then Hellmold shifted ground; he said that a sophisticated investor would immediately take the $75 m BNP money out of sources and realize that the cushion was only $12—then no one was deceived!  Hellmold said that the project needed to have a lot of buffer or needed to get up and running very fast in order to draw on BNP.  Probably true, but where is the decption?  Razanno stressed throughout accurate disclosure about the BNP facility in the footnote.  

There was also some confused questioning about what should or should not be included in “Uses.”  Also there seemed to be much confusion about the interrelationship between the sources and uses table (page 38) and the projections (pages 51, 53.)  (For example, page 53 seems to show a draw on Thai bank debt—there’s even more near-term cash.)  I am unclear if these items are supposed to tie in some fashion and, if so, whether they do or do not.  I need to reread this portion of the deposition (in Clark’s examination near the end.)

When Clark pressed Hellmold to identify any underwriter representations about the quality of the steel being produced, Hellmold referred to oral statements by Busse and Schultes and to the road show slides, not to the offering memorandum.

Clark demonstrated that SDI did not really get its equity for free.  Because SDI had to pay U.S. tax (not reimbursed) on receipt of its 10% equity (valued at $17 million), SDI really came net out of pocket at the front end by $1.9 m.  Also, SDI’s reputation was on the line, so SDI was indeed at risk.

When asked if he contended that the Management Company did not have complete control over NSM as represented, Hellmold evaded the question and said only that the Management Company did not in fact exercise that control.  Hellmold said that he did not dispute anything in the description of the Management Company’s role at pp. 89-90 of the Offering Memorandum.  Indeed, Hellmold cited Heasely as testifying that Stickler authorized the payments to Sawasdi, thereby exercising Management Company control.  (Good for ECT, completely contrary to Farallon position at depositions.)

Question to Hellmold:  Should the fact that David Stickler was manager of Management Company have been disclosed.  Answer: that fact was relevant, but maybe not material—“it’s hard to judge materiality.”

An observation, Hellmold’s tables and arguments appear to assume/show that Enron’s additional $725,000 fees were in the $29.3 lump sum disclosed in the offering memorandum.  Hellmold assumes first that the original lump sum did not include any of the related party payments nor any of the SDI payments.  The only other place to look for undisclosed payments is Hellmold Exhibit 31, which shows $31.6 m of non-A/B underwriting fees, an overage of  2.3 m, of which $1.9 m is the undisclosed underwriting fee on the C Tranche, leaving only $400,000 other undisclosed fees, which can’t be Enron.  (We should remember that, at some level, all of this is nonsense, because the $29.3 was not a summation of specific known fees, but rather a calculation of the aggregate fees expected as a percentage of various types of capital being raised, a point that no one seems to realize other than Brian Barth.)
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