


 

27 November 2000

RMB Australia Limited

Level 5

Underwood House

37-49 Pitt Street

SYDNEY   NSW    2000

Dear [  ]
We refer to our recent preliminary discussions with you in connection with a potential transaction between us and/or our designated Affiliates (as defined in Section 2 below)  acquisition by Enron of certain financial trading business activities of RMB or its Affiliates as hereinafter defined (the "Transaction"). The Transaction is a potential transaction only and nothing in this letter imposes any obligation on either of our organisations or their Affiliates to proceed with any aspect of the Transaction.

To take the Transaction to the next stage, however, you will need to provide us with certain information which is either confidential, proprietary or otherwise not generally available to the public in relation to the Transaction.  We propose that you will provide to us such information on the terms set out in this letter and upon our organisations signing a copy of this letter an Agreement will arise on the terms and conditions set out below (the Agreement). 

For purposes of this Agreement, each of Enron Australia Pty Limited ACN 082 245 903, ("Enron") and RMB Australia Limited ACN 003 298 477 ("RMB") is a "Party". 

In consideration of you agreeing to provide to us the Confidential Information (as defined in Section 1), the Parties agree as follows:

1. Definition of "Confidential Information".  The term "Confidential Information" shall mean all written information of the type described in the schedule marked "confidential" and furnished or made available by RMB to Enron subsequent to the date of this letter in connection with the Transaction  The following will not constitute Confidential Information for purposes of this Agreement:  (a) information which is or becomes publicly available other than as a result of a disclosure in violation of this Agreement;  (b) information which was already known to Enron prior to being furnished pursuant to this Agreement or which is subequently developed by Enron using its own knowledge and resources, and (c) information which becomes available on a nonconfidential basis from a source other than RMB, if such source was not subject to any prohibition against transmitting the information to Enron.  All Confidential Information shall remain the sole and exclusive property of RMB and shall be used only for the purposes stated herein and shall not be disclosed by Enron to any third party without the prior written consent of RMB, except: (a) to Enron's Representatives; and (b) where the disclosure is permitted under Section 4.

2. Nondisclosure of Confidential Information.  Enron shall use the Confidential Information solely in connection with an evaluation of the Transaction and shall not disclose the Confidential Information other than to its Representatives and other than as otherwise permitted under this Agreement. "Representatives" as used in this Agreement shall include directors, officers, employees, auditors, legal advisers, consultants, lenders and potential lenders, and Affiliates (as hereinafter defined) and such Affiliates' respective directors, officers, employees, auditors and legal advisers.  "Affiliate" as used in this Agreement shall include for any Party any person or entity that such Party controls, is controlled by or is under common control with such Party.  Enron shall ensure that:  (a) any of its Representatives receiving Confidential Information shall be informed of the obligation of nondisclosure pursuant to this Agreement; and (b) Enron shall be responsible for any breach of this Agreement by its Representatives.

3. Nondisclosure of Discussions.  Except as may be required by applicable law or stock exchange rules, without the prior written consent of the other Party, neither Party will, and  each Party will direct its Representatives not to, disclose to any person either the fact that Confidential Information has been made available to Enron or that Enron has inspected any portion of the Confidential Information, the fact that discussions with respect to the Transaction are taking place or other facts with respect to these discussions including the status thereof.

4. Compelled Disclosure.  The Parties acknowledge that Enron or any of its Representatives may disclose Confidential Information without breaching this Agreement where Enron or any of its Representatives is required (by law or the Listing Rules of a stock exchange) to disclose any Confidential Information, provided, however, that Enron has notified RMB of such requirement so that RMB may seek an injunction or appropriate protective order at its sole cost and expense.

5. Return of Information.  The written Confidential Information (except for that portion of the Confidential Information that may be found in analyses, compilations, studies or other documents prepared by Enron or its Representatives) will be returned promptly upon written request, and no copies shall be retained by Enron or its Representatives.  That portion of the Confidential Information that may be found in analyses, compilations, studies or other documents and Confidential Information not so requested or returned will be held and kept subject to the terms of this Agreement, or, upon written request, destroyed.

6. Term.  This Agreement shall be for a term of  6 months from the date first set forth above and this Agreement and the obligations it imposes shall expire automatically without further action by either Party at the end of such 6 months term. 

7. Limitation on Discussions. For a period of 7 days from the date of this Agreement, RMB agrees not to enter into discussions with any other entity in respect of the possible sale or disposal by RMB of the trading business referred in the definition of Transaction in paragraph 1.    
8. Miscellaneous.
8.1
No Waiver; No Broker; Right to Disclose.  No failure or delay in exercising any rights, power or privilege under this Agreement shall operate as a waiver of such rights, power or privilege, nor shall any single or partial exercise of such right, power or privilege preclude any other or further exercise of such right, power or privilege under this Agreement. Each Party represents that it has not employed any investment banker, broker, finder or intermediary in connection with the Transaction who might be entitled to a fee or any commission upon consummation of the transaction.  Each Party agrees to indemnify the other against any claims asserted against the other or any of its Representatives for any such fees or commissions by any person purporting to act or to have acted for or on behalf of such Party.  Notwithstanding anything in this Agreement to the contrary, RMB represents and warrants that RMB may rightfully disclose or make available the Confidential Information that it furnishes to Enron without the violation of any contractual, fiduciary, or other obligations to any person, and RMBagrees to indemnify and hold harmless in full Enron and Enron's Representatives against any and all damages, costs, and expenses of any nature whatsoever (including but not limited to legal advisers' fees) incurred by Enron or its Representatives in connection with the untruth of such representation or RMB breach of such warranty.

8.2
Limitations.  No representation or warranty is made as to the accuracy or completeness of any Confidential Information that is the subject of this Agreement, and neither RMB nor its Representatives shall have any liability resulting from the use of such information by Enron or its Representatives.  Neither Party shall be liable in an action initiated by one against the other for indirect or consequential losses or damages, resulting from or arising out of this Agreement, including, without limitation, loss of profit or business interruptions, however same may be caused.  The Parties agree that no employment, agency, joint venture, partnership or fiduciary relationship shall be deemed to exist or arise under this Agreement or with respect to the Transaction.

8.3 Jurisdiction and Governing Law.   This Agreement shall be governed by, and construed, interpreted and enforced in accordance with, the substantive law of New South Wales.  The parties each agree that any action or proceeding arising out of or  related in any way to this Agreement shall be brought solely in a court of competent jurisdiction in New South Wales.  The Parties irrevocably and unconditionally submit to the non-exclusive jurisdiction of such court and hereby irrevocably and unconditionally waive any defence of an inconvenient forum to the maintenance of any action or proceeding and any right of jurisdiction on account of the place of residence or domicile of any Party thereto.

8.4
Amendment.
This Agreement may be amended only by an Agreement among the Parties in writing.

If RMB agrees to the terms and conditions above, please arrange for this copy of the letter to be signed and returned to us.  The attached copy of this letter, which has been signed by Enron, can be retained by you for inclusion in your records.  

Yours sincerely,

Paul Quilkey

Managing Director

Enron Australia Pty. Ltd.

Signed by RMB Australia Limited

by: 


(Signature)

Name: 


Title: 


Date: 

Schedule

[Insert decription of confidential information]
Enron Australia Pty. Limited


�Level 21


9 Castlereagh Street


Sydney NSW 2000


Australia


Tel:	61 (02) 9229 2300


Fax:	61 (02) 9229 2350
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