REQUEST FOR ADVICE

Introduction of “EnronOnline” to Australia

Background

1. Enron has embarked on a worldwide initiative to develop and implement an online trading system using the Internet for all products it currently trades.  This project is called EnronOnline. A preview is available on the net at www.enrononline.com.

2. In the United States there has already been some limited trading using EnronOnline. Over the next few months it is planned to extend EnronOnline to all Enron traded  physical and financial products. 

3. Enron’s Australian  operations will be one of the last segments of  Enron’s trading business to be included. This is forecast for February 2000. Initially trading will be limited to Enron current trading activities in financial derivates linked to electricity prices. Other products such as foreign exchange, interest rates, crude oil  prices and weather derivatives may be added.  

Operation of Enron Online

1. The basic principle of EnronOnline is that counterparties may make on line offers  to Enron in respect of  one of the products listed on the screen. Enron may accept this offer through an on line response thereby forming a contract.

2. A potential counterparty wishing to trade through EnronOnline contacts Enron and fills out a registration form. Enron will make its credit assessment on the counterparty. If accepted the counterparty is required to sign a password agreement (see attached example) and is issued a password.  

3. The first time a counterparty logs onto the system with its approved password it will be required to agree to an electronic trading Agreement (ETA) by clicking the “I Agree” Box after scrolling thought the Agreement. (An example is attached). 

4. For each traded product there will be available online a set of contract terms known as “General Terms and Conditions” (GTC’s).  These will apply to online transactions if there is no master agreement in place between the counterparty and the relevant Enron entity.  There is likely to be two sets of GTC’s for each product. One set will be applicable to counterparties with a good credit rating and will have few credit provisions included. A second set will include a provision to allow Enron to call for collateral.  In respect of a counterparty logging on they will only see the relevant GTC’s for them.

5. For each product  a description will be provided. Contact details will also given where any questions on the product are to be directed.

6. The products which the counterparty can see will be “filtered”.  So in the case of Australian counterparties they initially only see various Australian electricity  derivative products.

7. A counterparty may transact through EnronOnline by “clicking” and submitting an online offer to Enron.  The offer may or may not be accepted by Enron. The counterparty will receive notification that either the trade was successful or that their offer was not accepted.  The most likely reason for an offer not being accepted is either that the price has moved between the time the counterparty submitted its offer to Enron or that the credit of the counterparty is not sufficient for the purposes of the proposed transaction.

8. In the case of Australia it is initially planned to trade only electricity derivatives of the type covered by the 1999  Exempt Market Declaration.  The trading party will continue to be Enron Australia Finance Pty Ltd, a Registered Facility Provider under the Exempt Market Declaration.  At some later stage trading may be extended to weather, interest rate, currency and crude oil price derivatives .  

8.
The Enron quotes for Australian electricity derivatives and other Australian products will be input onto the screen by personnel located in Enron’s offices in Sydney.  However, it is probable that servers on which EnronOnline operates  will be located in the United States or another foreign jurisdiction.

Request for advice

Your advice we request on the following points:

1. Please confirm that the extension of EnronOnline to Australian electricity derivatives with EAF as the Enron counterparty will not present any new regulatory issues.  Naturally the existing requirements of the Exempt Market Declaration would be followed.  These include the following.

· The requirement on EAF to provide an Enron Corp. Guaranty to counterparties.

· EAF may only trade with other Registered Facility Providers or Approved Persons as defined in the Exempt Market Declaration.

· Credit checks must be carried out on potential counterparties.

The extension of EnronOnline to weather
, interest rate or currency or crude oil price derivatives between EAF (or another Enron entity incorporated and resident in Australia) and a counterparty with a presence in Australia may not require any specific regulatory approvals. Further exempt market declarations or a securities dealers licence would not be necessary if these transactions do not fall within the definition of a “futures contract” for the purposes of the Corporations Law. This is because the definitions of “eligible commodity agreement” and “adjustment agreement”, both of  which are used in the definition of “futures contract” only apply “standardised agreements”. This term is defined in the Corporations Law to mean “2 or more … agreements of … the same kind as the other, or as each of the others, as the case may be.”

The term “same kind” is defined in Section 54 of the Corporations Law. In determining whether an agreement is the same as, or not materially different from, the provisions of another agreement the following is disregarded:

(a) the fact that the parties to the respective agreements are different; and 

(b) any difference in the amounts payable under corresponding provisions of the respective agreements.

If the same GTCs applied to 2 different counterparties then any resulting transactions would  be of the “same kind” and as a result would be classified as futures contracts. If they were traded on a regular basis then an exempt market declaration or more probably a securities dealers licence would be required. The only exception would be certain interest rate and currency derivatives where the counterparty was either an Australian Bank or Prescribed Merchant Bank. These are explicitly excluded from the definition of “futures contract”.  Would you please confirm that this is analysis is correct?

2. Would there be any other regulatory restrictions or obligations on the type of transactions or conduct contemplated with the introduction of EnronOnline? Under the proposed changes to the Corporations Law as part of CLERP 6 there will be a common form of licensing for all types of derivatives trading. Whilst recognising the final form of any legislative changes not certain are there any matters we should be talking into consideration when introducing EnronOnline to Australia?     

3. Would there be any regulatory prohibitions on non-Australian resident Enron  affiliates contracting through EnronOnline with counterparties in Australia.  In all cases the Enron contracting party would be incorporated outside Australia and also the choice of law covering such contracts would be New York or another foreign jurisdiction. 

4. We believe the EnronOnline procedures will result in the formation of valid and binding contracts.  Furthermore these contracts, in respect of each transaction, will be formed upon the dispatch by EAF (through EnronOnline) of its acceptance of the offer submitted by the counterparty.  Accordingly the contract will be formed in New South Wales.  We have also considered that the current initiatives on e-commerce included in the Electronic Transactions Bill 1999 and believe they should not effect this analysis. Would you agree?  We would also ask you consider the matters on the attached checklist.

5. Would you have suggest  any changes to the Password Agreement, ETA or GTC, or the wording normally included in ISDA Master Agreements?  

6. Please confirm the extent to which, if any data protection law issues would apply to this value.

7. Are there any intellectual property rights issues which Enron should bear in mind when carrying out this activity.

30 November 1999
CHECKLIST OF CONTRACTUAL ISSUES

(a) Please review the contract formation structure proposed above and comment on any laws which may impact on contract formation and enforceability.

(b) Are there any risks associated with Enron relying on the once only signing of the Password Agreement to govern access tot he website or should the terms of the Password Agreement be “accepted” by the counterparty each time they trade?  Alternatively is it necessary to have any specific wording on the website, confirming the terms and conditions of the Password Agreement apply generally to trades conducted under the ETA?

(c) If the ETA is updated or changed during the life of this website, should the fact of an amendment to the ETA be specifically brought to the attention of the counterparty, or can Enron rely on simply making the ETA available to the counterparty on the website?

(d) Are there any risks with relying on the statement that Enron’s electronic record of the trade will be conclusive proof of that trade?

(e) Enron intend for the counterparty’s original message for a trade to Enron to constitute an offer rather than Enron’s website itself constituting an offer.  Should any wording be included on the website or as part of the ETA to make it clear that the website is not intended to be an offer or will it be sufficient to state this in the relevant terms and conditions?

(f) Please review the liability exclusions in both the Password Agreement and ETA and comment on their enforceability.  Enron want to exclude liability for consequential, indirect and purely economic losses (see clause 4(a) of the ETA).  Is the exclusion of these kind of losses possible in your jurisdiction?  Is the wording chosen appropriate in your jurisdiction?

(g) A counterparty can only access the website by use of a password issued by Enron under the Password Agreement.  That said, would this be sufficient to satisfy any specific laws, rules, regulations, procedures or other evidential issues concerning the verification of the counterparty.  In particular, please provide advice on the risks and potential liability of Enron if a third party obtains the counterparty’s password and purports to trade with Enron via the Internet even where the counterparty has taken reasonable steps to protect the password.  What would Enron’s liabilities be in the event that the counterparty did not honour such trade?  Is Enron permitted to rely on the fact that if the password has been used all offers have emanated from that counterparty.







� Issues specific to trading in weather derivatives irrespective of whether the trade was conducted on line (such as the application of the Insurance Contracts Act) will be the subject of separate instructions and need not be addressed.





