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	ENRON POWER OPERATIONS LIMITED
and

EMETRA LIMITED

PRICE POSTING AGREEMENT




This Agreement is made on     November 2000 between:

(1) ENRON POWER OPERATIONS LIMITED, whose registered office is at Enron House, 40 Grosvenor Place, London, SW1X 7EN, England ("Enron"), and 

(2) EMETRA LIMITED, whose registered office is at One America Square, 17 Crosswall, London EC3N 2LB, England (“eMetra”).

Whereas

(A) eMetra has developed an electronic platform for the trading of non-ferrous metals forward contracts as located at [__] (the “Metals Platform”), and is in the process of developing an additional electronic platform for the trading of LME registered contracts  (the “Derivatives Platform”);  and

(B) eMetra wishes to obtain and Enron is willing to provide Enron's prices for certain non-ferrous metals for the purpose of displaying such prices solely on the Metals Platform and the Derivatives Platform and allowing Participants to enter into transactions with Enron based on Enron’s prices on the terms and conditions of this Agreement.

It is agreed as follows:

1 Interpretation

In this Agreement and its Recitals:

"Affiliate" as applied to any specified Person, means any other Person directly or indirectly controlling, controlled by, or under direct or indirect common control with such specified Person. The term "control" as applied to any Person, means the possession, directly or indirectly, of 50% or more of the voting power of such Person, or the power otherwise to direct or cause the direction of the management and policies of that Person, whether through voting, by contract or otherwise. For purposes of this Agreement, Enron shall not be considered an Affiliate of eMetra or any of its members;

“Business Day” means a day (other than a Saturday, Sunday or a public holiday) on which commercial banks are open for the transaction of normal business in London;

["eMetra Operational Failure" means any failure of any aspect of the Metals Platform or the Derivatives Platform (whether with respect to technology, personnel, or otherwise) which causes Participants to be substantially unable to conduct trading activities on the Metals Platform or the Derivatives Platform;]

“Enron Material Adverse Effect” means a material adverse effect on (i) the financial position or results of operation of Enron or any of its Affiliates, either individually or collectively; (ii) the operational integrity or security of the Enron Platform or any of the data, systems, or software of Enron or its Affiliates maintained or used in connection with the Enron Platform; or (iii) the ability of Enron, any of its Affiliates, or the Enron Platform to conduct their respective businesses in the ordinary course;

"Enron Operational Failure" means any failure of any aspect of the Enron Platform (whether with respect to technology, personnel, or otherwise) which has a material adverse effect on the ability of eMetra or the Metals Platform or the Derivatives Platform to conduct business substantially in a manner contemplated by this Agreement;

“Enron Platform” means the platform owned and operated by Enron through the website located at www.enrononline.com, or its successor;

“Event of Default” means any event specified in clauses 9.1.1 to 9.1.6;

“Executed Transaction” means a Proposed Transaction that becomes a binding contractual obligation of Enron and the Participant in accordance with clause 5;

“Interfaces” means the interfaces, as set out in Schedule B, that are required to be established, implemented and maintained by the Party designated as responsible in Schedule B, in order to give effect to the obligations of the Parties under clauses 3, 4 and 5 of this Agreement and “Interface” shall mean any one of them;

"Interface Completion Date” means the date that the Parties agree that, in respect of the Metals Platform or the Derivatives Platform, all of the Interfaces have been completed and tested and are ready for operations in a manner that will (i) permit Enron to provide prices to eMetra; (ii) permit eMetra to display those prices on the Metals Platform or the Derivatives Platform; (iii) allow Participants to enter into transactions with Enron based upon Enron's prices; (iv) maintain the operational integrity of the Enron Platform and the Metals Platform and the Derivatives Platform; and (v) maintain the security of Enron's and eMetra's data, systems and software;

“Participant” means a customer or user of, participant in, or any other Person that attempts to transact on, the Metals Platform or the Derivatives Platform and who has been approved by Enron in accordance with clause 5.2.3;

“Parties” means parties to this Agreement and “Party” has a corresponding meaning;

“Proposed Transaction” means an offer by a Participant to enter into a transaction with Enron through the Metals Platform or the Derivatives Platform for the purchase of a Specified Product from Enron, or sale of a Specified Product to Enron, in either case at a price displayed by Enron on the Metals Platform or the Derivatives Platform;

"Regulatory Event" means: 

(a) any event (whether or not related to this Agreement) the result or effect of which is that eMetra, the Metals Platform or the Derivatives Platform or their respective businesses (i) becomes subject to regulation under US Commodities Exchange Act, as amended or the UK Financial Services Act; (ii) becomes subject to regulation by the US Commodities Futures Trading Commission or the UK Securities & Futures Authority; or (iii) becomes subject to any regulatory proceeding, investigation, action, inquiry or review during the pendency of which eMetra or the Metals Platform or the Derivatives Platform are prohibited from conducting their respective businesses in the manner contemplated by this Agreement; or

(b) any event relating to or involving the execution, delivery or performance of this Agreement the result or effect of which is that Enron, its Affiliates, the Enron Platform, or their respective businesses (i) becomes subject to regulation under the US Commodities Exchange Act, as amended or the UK Financial Services Act; (ii) becomes subject to regulation by the US Commodities Futures Trading Commission or the UK Securities & Futures Authority; or (iii) becomes subject to any regulatory proceeding, investigation, action, inquiry or review that could reasonably be expected to have an Enron Material Adverse Effect;

“Specified Products” means the non-ferrous metals products set forth in Schedule A.

2 Term

This Agreement shall be effective for a period (a “Term”) of eighteen (18) months from:

2.1 in respect of the Metals Platform, the first to occur of (i) 28 February 2001; and (ii) the applicable Interface Completion Date; 

2.2 in respect of the Derivatives Platform, the first to occur of (i) 30 April 2001; (ii) the date that trading of LME registered contracts first commences on the eMetra Derivatives Platform and (iii) the applicable Interface Completion Date;

(in each case, the “Commencement Date”).

2.3 This Agreement may be terminated prior to the expiration of the Term pursuant to clause 9.

3 Scope of Agreement

3.1 In consideration of eMetra paying to Enron the sum of £1 (receipt of which is hereby acknowledged) Enron agrees to provide its prices for the Specified Products to eMetra to permit eMetra to display those prices solely on the Metals Platform or the Derivatives Platform and to afford Participants the opportunity to offer to enter into transactions with Enron for such products based on such prices.  Accordingly, with effect from the Commencement Date, Enron shall provide to eMetra Enron's prices for the Specified Products, and eMetra agrees to display such prices on the Metals Platform or the Derivatives Platform in accordance with the terms and conditions of this Agreement.

3.2 Enron may, in its sole discretion and without liability to eMetra, any eMetra Affiliate or the Metals Platform or the Derivatives Platform, temporarily or permanently suspend its provision of prices to eMetra for the Specified Products (i) for such time as prices for any of the Specified Products are not being displayed for whatsoever reason on the Enron Platform or (ii) if, in Enron's judgement, such suspension is reasonably required in order to protect Enron, the Enron Platform, or the data, systems and software of Enron or Enron’s Affiliates maintained on or used in connection with the Enron Platform, from damage or unauthorised disclosure as a result of operational difficulties on the Metals Platform or the Derivatives Platform or with respect to the Interfaces, or otherwise protect the operational integrity or security of the Enron Platform or (iii) for such time as there is an eMetra Operational Failure.

3.3 eMetra agrees to provide, at eMetra’s sole expense, accurate matching (“mapping”) through the [     ] Interface of a Specified Product as displayed on the Metals Platform or the Derivatives Platform with the prices displayed by Enron for that Specified Product.  Each Party shall promptly notify the other Party of any mapping errors. eMetra shall be solely responsible for the accuracy of such mapping.

4 Establishment and Maintenance of Interfaces

4.1 Upon execution of this Agreement, Enron and eMetra shall commence the development of the Interfaces for which they will be so responsible as listed in Schedule B.  Each Party shall provide the other Party with reasonable access to personnel and information in connection with the development and operation of the Interfaces.  Each Interface shall be designed, developed and established so as to ensure, to each Party‘s satisfaction, the operational integrity and security of the Enron Platform and the Metals Platform or the Derivatives Platform and each Party’s data, systems and software.  In connection with the development of the Interfaces, the Parties shall develop a mutually agreeable protocol for the ongoing operation and maintenance of and modifications to the Interfaces following the Interface Completion Date.

4.2 The Party responsible for establishing an Interface shall be responsible for operating and maintaining the Interface in accordance with this Agreement and the operations and maintenance protocol established pursuant to Clause 4.1. 

4.3 Each Party agrees to cooperate with the other Party, including by providing all information as shall be reasonably requested by such other Party in connection with the development, operation and maintenance of the Interfaces provided by such other Party.  In addition, eMetra will give Enron reasonable advance written notice of, and an opportunity to discuss, any proposed or scheduled modifications to any aspect of the Metals Platform or the Derivatives Platform that could reasonably be expected to interfere with or disrupt the continued reliability and operations of the Interfaces.

4.4 Each Interface shall be the property of the Party responsible for building and paying for such Interface.

5 Execution of Transactions

5.1 The Parties acknowledge that any transaction entered into through the Metals Platform or the Derivatives Platform based on Enron’s prices as displayed on the Metals Platform or the Derivatives Platform shall be solely between Enron and the relevant Participant, and shall be governed by the terms and conditions printed on the Metals Platform or the Derivatives Platform and this Agreement.

5.2 A Proposed Transaction shall not become an Executed Transaction and will not be confirmed by Enron unless and until all of the following conditions are satisfied:

5.2.1 the Enron Platform shall have received through the [Enron Transaction Interface] all information regarding the Proposed Transaction that is required pursuant to [Schedule B] to be provided to the Enron Platform by the Metals Platform or the Derivatives Platform; 

5.2.2 upon receipt of the information regarding the Proposed Transaction pursuant to clause 5.2.1 above, the Enron Platform shall have confirmed that Participant has sufficient credit with Enron to execute the Proposed Transaction; and

5.2.3 the Enron Platform shall have confirmed that the quantity and price of the Proposed Transaction is available on the Enron Platform.

If, and only if, the Enron Platform determines that the foregoing conditions are satisfied with respect to a Proposed Transaction, the Proposed Transaction will be accepted and become an Executed Transaction.
5.3
The Enron Platform will automatically transmit to the Metals Platform or the Derivatives Platform, through the Enron Transaction Interface, a notification that a Proposed Transaction has been executed or rejected, but any Proposed Transaction that is accepted by the Enron Platform will be deemed to have been accepted and become an Executed Transaction regardless of whether such notification is sent or received.  Enron will use its commercially reasonable efforts to ensure that such notification is sent to the Metals Platform or the Derivatives Platform promptly by the Enron Platform upon execution or rejection of a Proposed Transaction.  In the event Enron is not able to send, or the Metals Platform or the Derivatives Platform is not able to receive, a notification of Enron's acceptance or rejection of a Proposed Transaction, eMetra shall, as soon as technically possible (but in no event after the end of the Business Day in which Enron is able to send and eMetra is able to receive such notification), query the Enron Platform through the [     ] Interface as to the status of such proposed Transaction.  The Enron Platform, if able to respond, will automatically respond to such query with a notification of Enron's acceptance or rejection of such proposed Transaction.
5.3 Enron will not be required to pay any commissions or other charges to eMetra or the Metals Platform or the Derivatives Platform with respect to Proposed Transactions or Executed Transactions.  Any commissions or charges required to be paid to eMetra by any Participant with respect to Proposed Transactions or Executed Transactions shall be no greater than the amounts that would otherwise be charged to any Participant on transactions executed through the Metals Platform or the Derivatives Platform between Participants and parties other than Enron, in accordance with the Metals Platform or the Derivatives Platform commission schedule as then generally in effect.  Enron shall have no obligation to eMetra or the Metals Platform or the Derivatives Platform to pay, collect, or enforce any of the eMetra's or the Metals Platform or the Derivatives Platform's rights with respect to any commissions or fees for which any Participant is liable in respect of a Proposed Transaction or Executed Transaction, and neither the Metals Platform or the Derivatives Platform may void, invalidate or otherwise interfere with any Executed Transaction for which Participant has not paid any such commission or fee.

6 eMetra Documentation

All agreements between a Participant and eMetra which govern the Participant’s access to, participation on, and entering into transactions on the Metals Platform or the Derivatives Platform (“eMetra Documentation”) shall be at all times consistent with this Agreement and disclosed to Enron, and eMetra agrees to make such modifications at Enron’s request to any aspect of the eMetra Documentation in order to make such documentation consistent with the terms of this Agreement.  In respect of the Derivatives Platform, eMetra agrees to provide Enron with advance copies of the eMetra Documentation for review and comment prior to posting such documentation on the Derivatives Platform.

7 Co-operation

The Parties agree to consult with one another and work towards:

7.1 meeting the Interface Completion Date in respect of the Metals Platform and the Derivatives Platform;

7.2 supporting the use of the Metals Platform or the Derivatives Platform to potential Participants in the non-ferrous metals market; and

7.3 supporting the efforts of eMetra to encourage third parties to enter into agreements with eMetra to display prices on the Metals Platform or the Derivatives Platform.

8 Covenants

8.1 Enron covenants and agrees that, during the term of this Agreement:

8.1.1 it will promptly notify eMetra of any Enron Operational Failure; and

8.1.2 it will maintain an accurate record of all Proposed Transactions and Executed Transactions, and will provide to eMetra all information regarding such transactions as eMetra shall reasonably request but for use by eMetra solely in connection with eMetra's monitoring and ensuring performance of its obligations under this Agreement or resolution of disputes in connection with or arising under this Agreement; 

8.2 eMetra covenants and agrees that, during the term of this Agreement:

8.2.1 it will promptly notify Enron of any Regulatory Event or eMetra Operational Failure;

8.2.2 it will maintain an accurate record of all Participant activity on the Metals Platform or the Derivatives Platform with respect to transactions governed by this Agreement and will provide to Enron all information regarding such transactions that Enron shall reasonably request in connection with Enron's performance of its obligations under this Agreement or resolution of disputes in connection with or arising under this Agreement; and

8.2.3 it will not alter information provided to it through the Interfaces by Enron; it will not display Enron's prices on the Metals Platform or the Derivatives Platform in a manner that could reasonably be expected to identify such prices as Enron's prices; and it will not display Enron's prices on the Metals Platform or the Derivatives Platform, or otherwise distinguish Enron's prices from other prices on the Metals Platform or the Derivatives Platform in the manner that could reasonably be expected to discourage a Participant's ability to submit Proposed Transactions to Enron in favour of other prices.

9 Default and Termination 

9.1 Each of the following shall constitute an Event of Default:

9.1.1 the Interface Completion Date shall not have occurred by [30 April 2001] for the  Derivatives Platform or by [31 March 2001] for the Metals Platform due to a failure by either Party to complete any Interface that it is responsible for establishing;

9.1.2 either Party shall have failed to comply with any term or provision of this Agreement, and such failure shall have continued unremedied for a period of thirty (30) days following receipt of written notice of such failure by the other Party;

9.1.3 either Party becomes insolvent or unable to pay its debts as they fall due and/or a receiver (including an administrative receiver), liquidator, trustee, administrator, custodian or similar official is appointed in any jurisdiction in respect of the whole or any part of the business or assets of such Party;

9.1.4
an eMetra Operational Failure or an Enron Operational Failure shall have occurred and such failure shall have continued unremedied for a period of 10 days following receipt of written notice of such failure by the other Party;

9.1.5
a Regulatory Event shall have occurred that shall not have been suspended, terminated, remedied or otherwise resolved by eMetra to the satisfaction of Enron within thirty (30) days of its occurrence;

9.1.6
eMetra shall have an error in “mapping” of Enron’s price for a Specified Product, as determined in the judgement of Enron, on more that three (3) occasions within any thirty (30) day period.

9.2 Upon the occurrence of any Event of Default under clauses 9.1.1 and 9.1.6, the Party not responsible for the Event of Default may terminate this Agreement immediately upon written notice to the other Party. 

10 Confidentiality

Each Party acknowledges that it will keep the terms of this Agreement strictly confidential which includes any information which either Party may have acquired about the other Party in connection with the performance of its obligations under this Agreement.  This clause shall survive beyond the termination of this Agreement. 

11 Costs and Expenses

Each Party shall be solely responsible for all costs and expenses of operating its respective platform and Interfaces, and otherwise complying with the terms and conditions of this Agreement. [eMetra to be responsible for all costs and expenses related to connectivity.]

12 Limitations on Liability

In no event will either Party be liable to the other Party for any special, indirect, incidental, punitive or consequential damages (including but not limited to damages for loss of data, lost revenues, profits, business or other benefits) incurred in connection with the services to be provided hereunder, the obligations incurred hereunder, in respect of any claim for breach of contract or any other theory of liability arising out of or relating to this Agreement or any of the transactions contemplated hereby, or in respect of any act, omission or event occurring in connection herewith, and each Party hereby waives, releases and agrees not to sue upon any claim for such damages.

13 Other Business Activity of Enron

Notwithstanding anything else herein to the contrary, eMetra acknowledges and agrees that Enron and its Affiliates shall not be expressly or implicitly prohibited, restricted or proscribed by this Agreement from engaging, or from continuing to engage in any manner and in any type of business activity, including without limitation the Enron Platform, or from owning an interest in any party, regardless of whether such business activity is (or such party invests in businesses that are) in direct or indirect competition with the business of eMetra or any of its Affiliates and or the Metals Platform or the Derivatives Platform.

14 Notices

14.1 Any notice or other communication in connection with this Agreement shall be in writing (a “Notice”) and shall be sufficiently given or served if delivered or sent:

	
	In the case of Enron, to:


	In the case of eMetra, to:



	
	Enron Power Operations Limited
	eMetra Limited

	Address:
	Enron House

40 Grosvenor Place

London

SX1X 7EN

England
	One America Square

17 Crosswall

London

EC3N 2LB

England

	Fax:
	0207 783 8971
	0207 743 6221

	Attention:
	Bruce Garner
	Peter Sellars


or (in either case) to such other address or fax number in the United Kingdom as the relevant Party may have notified to the other Party.

14.2 Any Notice may be delivered by hand or, sent by fax or prepaid first class post.  Without prejudice to the foregoing, any Notice shall conclusively be deemed to have been received at the time of transmission if sent by fax, or 60 hours from the time of posting, if sent by post, or at the time of delivery, if delivered by hand.

15 Contracts (Rights of Third Parties) Act 1999

This Agreement does not create any right under the Contracts (Rights of Third Parties) Act 1999 which is enforceable by any person who is not a party to it.

16 Force Majeure

Force Majeure means without limitation any of the following events or circumstances, or any combination of such events or circumstances including strike, lock-out, act of war, riot, civil commotion, explosion, earthquake, flooding, cyclone, lightning, tempest, fire, act of God, failure of internet capabilities, failure of any telecommunication systems and any other event which is beyond the reasonable control of either Party.  If either Party is delayed or is unable to perform any of its obligations under this Agreement by an event of Force Majeure, such non-performance shall be deemed not to be a breach of this Agreement to the extent that such a breach is caused by the Force Majeure provided that the affected Party, to the extent it can reasonably do so, immediately notifies the other Party in writing of the event or circumstances constituting the Force Majeure, the likely duration of the event and the steps that will be taken to minimise the effects of the Force Majeure.

17 Waiver

No failure by Enron or eMetra to exercise, and no delay by either Party in exercising, any right, power or remedy in connection with this Agreement (each a “Right”) will operate as a waiver thereof, nor will any single or partial exercise of any Right preclude any other or further exercise of such Right or the exercise of any other Right. The Rights provided in this Agreement are cumulative and not exclusive of any other Rights (whether provided by law or otherwise). Any express waiver of any breach of this Agreement shall not be deemed to be a waiver of any subsequent breach.

18 Assignment

eMetra’s right to display Enron’s prices on the Metals Platform or the Derivatives Platform is not assignable or transferable to any third party (other than to an Affiliate of eMetra pre-approved by Enron), and eMetra may not republish, retransmit or redistribute Enron's prices without Enron’s prior written consent.

19 Variation 

No variation of this Agreement shall be effective unless in writing and signed by or on behalf of each of the Parties.

20 Governing Law and Jurisdiction

This Agreement shall be governed by and construed in accordance with English law.  The Parties irrevocably agree that the courts of England are to have exclusive jurisdiction to settle any dispute which may arise out of or in connection with this Agreement. The Parties irrevocably submit to the jurisdiction of such courts and waive any objection to proceedings in any such court on the ground of venue or on the ground that the proceedings have been brought in an inconvenient forum.

21 Counterparts

This Agreement may be executed in multiple counterparts, each of which shall be deemed an original, but all of which together shall constitute one agreement binding on the Parties hereto.

In witness whereof the Parties have executed this Agreement on the date first above written.

	
	
	

	SIGNED by 

on behalf of 

ENRON POWER OPERATIONS LIMITED

in the presence of:


	
	


	
	
	

	SIGNED by 

on behalf of 

EMETRA LIMITED

in the presence of:


	
	


Schedule A

Specified Products


[to be completed]

Schedule B

Interfaces

[to be completed 
together with respective responsibilities]
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