
SCHEDULE

to the

Master Agreement
dated as of                , 20__
between

PG&E ENERGY TRADING – POWER, L.P.
 ("Party A")

and

_________________________________
("Party B")

Part  1

Termination Provisions
In this Agreement:

(a)
"Specified Entity" means in relation to Party A for the purpose of:

Section 5(a)(v),

Not Applicable

Section 5(a)(vi),

Not Applicable

Section 5(a)(vii),

Not Applicable

Section 5(b)(iv),

Not Applicable

and in relation to Party B for the purpose of:

Section 5(a)(v),

Not Applicable

Section 5(a)(vi),

Not Applicable

Section 5(a)(vii),

Not Applicable

Section 5(b)(iv),

Not Applicable

(b)
"Specified Transaction" will have the meaning specified in Section 14 of this Agreement.

(c)
The "Cross Default" provisions of Section 5(a)(vi) shall not apply.
(d)
The provisions of Section 5(b)(iii) relating to “Tax Event Upon Merger” will not apply to either party.

(e)
The "Credit Event Upon Merger" provisions of Section 5(b)(iv), as amended herein, will apply to Party A and Party B.

Section 5(b)(iv) is deleted in its entirety and replaced with the following (italicized text reflects modifications from the ISDA Master Agreement):

Credit Event Upon Merger.  If "Credit Event Upon Merger" is specified in the Schedule as applying to the party, such party ("X"), any Credit Support Provider of X or any applicable Specified Entity of X: (1)(A) consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganizes, reincorporates, or reconstitutes into or as another entity or (B) enters into any agreement providing for any of the actions described in (A) and (2) such action described in (1)(A) or (1)(B) does not constitute an event described in Section 5(a)(viii) but the creditworthiness of the resulting, surviving or transferee entity is materially weaker as determined by commercially reasonable judgment under then current market conditions than that of X, such Credit Support Provider or such Specified Entity, as the case may be, immediately prior to such action (and, in such event, X or its successor or transferee, as appropriate, will be the Affected Party); provided, however, that the foregoing action or event involving X shall not constitute a Termination Event as to  X, if after such action or event such resulting, surviving or transferee entity is X’s Credit Support Provider or is directly or indirectly owned or controlled by X’s Credit Support Provider and the Credit Support Documents supporting X’s obligations remain in full force and effect. 

(f)
Payments on Early Termination.  For the purpose of Section 6(e) of this Agreement:



(i)
Market Quotation will apply; and



(ii)
The Second Method will apply.

(g)
"Termination Currency" means United States Dollars.

(h) The "Automatic Early Termination" provision of Section 6(a) will not apply to Party A or to Party B. [Note:  Will apply in case of foreign domiciled counterparty not subject to US Bankruptcy laws.]
(i) Additional Termination Event.  The following event shall constitute an Additional Termination Event pursuant to Section 5(b)(v) with respect to Party A and Party B:

None.

Part 2

Tax Representations
(a)
Payer Tax Representation.  For the purpose of Section 3(e) of this Agreement, Party A and Party B make the following representation:

It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii) or 6(e) of this Agreement) to be made by it to the other party under this Agreement.  In making this representation, it may rely on:

(i)
the accuracy of any representation made by the other party pursuant to Section 3(f) of this Agreement;

(ii)
the satisfaction of the agreement of the other party contained in Section 4(a)(i) or 4(a)(iii) of this Agreement and the accuracy and effectiveness of any document provided by the other party pursuant to Section 4(a)(i) or 4(a)(iii) of this Agreement; and

(iii)
the satisfaction of the agreement of the other party contained in Section 4(d) of this Agreement.

(b)
Payee Tax Representation.  For the purposes of Section 3(f), Party A and Party B make the representations specified below:

(i)
The following representation will apply to Party A:

Party A is a limited partnership created or organized under the laws of the State of Delaware.  Party A is a U.S. person within the meaning of section 1.1441-4(a)(3)(ii) of the United States federal income tax regulations and its U.S. taxpayer identification number is 521-923-766.

(ii)
The following representation will apply to Party B:

[Choose the appropriate payee representation for Party B based on its status]:
[If Party B is organized under the laws of the U.S., insert the following]:
Party B is a [corporation/partnership/limited liability company/other] created or organized under the laws of the State of  ______________.  Party B is a U.S. person within the meaning of section 1.1441-4(a)(3)(ii) of the United States federal income tax regulations and its U.S. taxpayer identification number is _______________.   


[If Party B is a foreign person, insert the following]:

Party B is a foreign person within the meaning of section 1.6041-4(a)(4) of the United States federal income tax regulations; it is a resident of __________ within the meaning of the Specified Treaty; it is fully eligible for the benefits of the “Business Profits” or “Industrial and Commercial Profits” provision, as the case may be, the “Interest” provision or the “Other Income” provision (if any) of the Specified Treaty with respect to any payment described in such provisions and received or to be received by it in connection with this Agreement; no such payment is attributable to a trade or business carried on by it through a permanent establishment in the United States of America; and no such payment will be effectively connected with its conduct of a trade or business in the United States of America.

“Specified Treaty” means the income tax treaty between the United States and ____________.


[If Party B is a foreign branch of a foreign person, insert the following]:

Party B is a non-U.S. branch of a foreign person within the meaning of section 1.1441-4(a)(3)(ii) of the United States federal income tax regulations; it is a resident of __________ within the meaning of the Specified Treaty; it is fully eligible for the benefits of the “Business Profits” or “Industrial and Commercial Profits” provision, as the case may be, the “Interest” provision or the “Other Income” provision (if any) of the Specified Treaty with respect to any payment described in such provisions and received or to be received by it in connection with this Agreement; no such payment is attributable to a trade or business carried on by it through a permanent establishment in the United States of America; and no such payment will be effectively connected with its conduct of a trade or business in the United States of America.

“Specified Treaty” means the income tax treaty between the United States and __________.   


[If Party B is a U.S. branch of a foreign person, insert the following]:

Party B is a U.S. branch of a _____________ [corporation/partnership/limited liability company/other] and each payment received or to be received by Party B in connection with this Agreement will be effectively connected with its conduct of a trade or business in the United States of America.

[Note:  If Party B is a multi-branch party, include the applicable provision for each Office with each representation preceded by the following]:

( )
The following representation will apply to Party B with respect to each Transaction effectuated by an Office of Party B located in [insert country as applicable].

Part 3

Documents to be delivered
Section 4(a) of this Agreement is amended by deleting the following in the first sentence thereof:

, in certain cases under subparagraph (iii) below,

Section 4(a)(iii) of this Agreement is amended to read as follows:

(iii) any forms, documents or certificates that may be required or reasonably requested in order to allow such other party or its Credit Support Provider to make a payment under this Agreement or any applicable Credit Support Document without any deduction or withholding for or on account of any Tax, or with such deduction or withholding at a reduced rate, with any such forms, documents, or certificates to be accurate and completed in a manner reasonably satisfactory to such other party, and to be executed and to be delivered with any required certification to such other party (or to such government or taxing authority as such other party reasonably directs), promptly upon the earlier of (A) reasonable demand by such other party and (B) learning that any such forms, documents or certificates are required,

For the purpose of Section 4(a):

(a)
Tax forms, documents, or certificates to be delivered:

[Choose the appropriate payee representation for Party B based on its status]:
[If Party B is a U.S. entity, insert the following]:

(i)
Party B covenants that on or before the date on which Party A makes any payment to Party B it will provide Party A with a properly executed United States Internal Revenue Service Form W-9, and after such date it will provide additional Internal Revenue Service Forms W-9, or appropriate successor forms, to the extent the form previously furnished has ceased to be effective, the information therein has become inaccurate or such form has been superseded.

[If Party B is a U.S. branch of a foreign entity, insert the following]:

(i)
Party B covenants that on or before the date on which Party A makes any payment to Party B it will provide Party A with a properly executed United States Internal Revenue Service Form W-8ECI, and after such date it will provide additional Internal Revenue Service Forms W-8ECI, or appropriate successor forms, to the extent the form previously furnished has ceased to be effective, the information therein has become inaccurate or such form has been superseded.

[If Party B is a foreign entity or a foreign branch of a foreign entity, insert the following]:

(i)
Party B covenants that on or before the date on which Party A makes any payment to Party B it will provide Party A with a properly executed United States Internal Revenue Service Form W-8BEN, and after such date it will provide additional Internal Revenue Service Forms W-8BEN, or appropriate successor forms, to the extent the form previously furnished has ceased to be effective, the information therein has become inaccurate or such form has been superseded.

[If Party B is a U.S. entity or a U.S. branch of a foreign entity, Party A also should make the following covenant]:

(ii) Party A covenants that on or before the date on which Party B makes any payment to Party A it will provide Party B with a properly executed United States Internal Revenue Service Form W-9, and after such date it will provide additional Internal Revenue Service Forms W-9, or appropriate successor forms, to the extent the form previously furnished has ceased to be effective, the information therein has become inaccurate or such form has been superseded.

(b)
Other documents to be delivered are:

Party required to deliver document
*Party A


Form/Document/

Certificate
*REMOVE IF NO CSP
A guarantee, dated the date hereof, issued by Credit Support Provider in favor of Party B, substantially in the form of Exhibit I hereto. 
Date by which to be delivered
Within five (5) Local Business Days of execution of this Agreement
Covered by Section 3(d) Representation

No

*Party B
A guarantee, dated the date hereof, issued by Credit Support Provider in favor of Party A.
As of the execution of this Agreement
No

Party A and Party B
The Credit Support Annex as of even date herewith.
As of the execution of this  Agreement.
No

*Party A and Party B
Certified copy of Certificate of Authority, Incumbency and Specimen Signatures and Resolutions adopted by the Board of Directors of any Credit Support Provider, authorizing the execution, delivery and performance of any Credit Support Document hereunder
Upon Request
Yes

Party A and Party B
Certified copy of Certificate of Authority, Incumbency and Specimen Signatures and Resolutions adopted by the Board of Directors, or relevant committee of the Board of Directors, of Party A’s general partner or Party B (as applicable), authorizing the execution, delivery and performance of this Agreement and the Transactions contemplated hereunder.
Upon Request
Yes

Party A and Party B
Audited annual consolidated financial statements, certified by independent auditors and prepared in accordance with Generally Accepted Accounting Principles (“GAAP”), of Party A’s Credit Support Provider and, in the case of Party B, *Party B’s Credit Support Provider and Party B 
Upon Request (and as soon as publicly available)
Yes

Party A and Party B
Unaudited quarterly consolidated financial statements, certified by independent auditors and prepared in accordance with GAAP, of Party A’s Credit Support Provider and, in the case of Party B, *Party B’s Credit Support Provider and Party B.
Upon Request
 No

Party A and Party B
Such other documents as the other party may reasonably request.
Upon request.
Yes



 
 
 
 

Part 4

Miscellaneous
(a)
Addresses for Notices.  For the purposes of Section 12(a) of this Agreement

Address for notices or communications to Party A for all purposes:

Address:


PG&E Energy Trading – Power, L.P.





7500 Old Georgetown Road





Bethesda, Maryland  20814

Attention:


Senior Vice President

Facsimile No.:


301-280-6600

Telephone No.:

301-280-6601


Address for notices or communications to Party B for all purposes:

Address:


___________________________





___________________________





___________________________

Attention:  


___________________________

Facsimile No.:


___________________________

Telephone No.:

___________________________

(b)
Notices. Subparagraph (ii) and (v) of Section 12(a) of this Agreement shall not apply.  Either party may provide notice or other communication under Section 5 or 6 by facsimile.

(c)
Process Agent.  For the purpose of Section 13(c) of this Agreement:—

Process Agent for Party A shall be its legal officer at its address for notices or, in his or her absence, any other senior officer of Party A at such address.

Process Agent for Party B shall be its legal officer at its address for notices or, in his or her absence, any other senior officer of Party B at such address.
For purposes of this Part 4(b), a “senior officer” shall be any officer of such party with a title of vice president or higher.

(d)
Offices.  The provisions of Section 10(a) will not apply to this Agreement.   

(e)
Multibranch Party.  For the purpose of Section 10(c) of this Agreement.


Party A is not a Multibranch Party.


Party B is not a Multibranch Party.

(f) Calculation Agent.  Unless otherwise designated by a Confirmation for a particular Transaction, the “Calculation Agent” shall be Party A; provided, however, that if Party A is a Defaulting Party, the Calculation Agent shall be Party B (or any designated third party agreed to by the parties) until such time as Party A is no longer a Defaulting Party.

(g)
Credit Support Document means any credit support annex, any Confirmation and any other document any of which by its terms secures, guarantees or otherwise supports either or both parties’ obligations under this Agreement, including but not limited to the following: 

Party A:
A guarantee issued by Party A’s Credit Support Provider, which shall be a Credit Support Document in relation to Party A.

Party B:
A guarantee issued by Party B’s Credit Support Provider, which shall be a Credit Support Document in relation to Party B.

Party A
The ISDA Credit Support Annex attached hereto.

And Party B:

(h)
Credit Support Provider.
Party A:
PG&E Energy Trading Holdings Corporation, a California corporation or any additional, substitute or replacement guarantor of transactions entered into under this Agreement that is reasonably acceptable to Party B or that is permitted under an applicable Credit Support Document.

Party B:
________________, a _________ corporation/partnership/other or any additional, substitute or replacement guarantor of transactions entered into under this Agreement that is reasonably acceptable to Party A or that is permitted under an applicable Credit Support Document.

(i)
Governing Law.  This Agreement will be governed by and construed in accordance with the laws of the State of New York without reference to choice of law doctrine, but giving effect to Sections 5-1401 and 5-1402 of New York’s General Obligation Law.

(j)
Netting of Payments.  Subparagraph (ii) of Section 2(c) of this Agreement will not apply.

(k)
"Affiliate" shall mean a Party’s Credit Support Provider.

Part 5

Other Provisions

(a)
Modifications to the Agreement.

(i) Section 2(b) of this Agreement is hereby amended by the addition of the following after the word “delivery” in the first line thereof:

“to another account in the same legal and tax jurisdiction as the original account.”

(ii) Section 3(b) of this Agreement is hereby amended by deleting in the first line thereof the words “or Potential Event of Default”. 


(iii)
For the purpose of Section 5(b)(ii):


(a)
The following shall be inserted in Section 5(b)(ii)(1) after the word “amount” and before the word “in” and in Section 5(b)(ii)(2) after the words “from which an amount” and before the word “is”:

(other than an additional amount paid by reason of an increase in the rate of tax from other than a zero rate)


(b)
The following shall be inserted before the words “there is a substantial likelihood that”:


in the written opinion of independent legal counsel of recognized standing


(c)
The parenthetical in the last line thereof shall be deleted and replaced with “(other than by reason of Section 2(d)(i)(4)(A), (B), (C) or (D)).”


(iv)
Section 2(d)(i)(4) is hereby amended to read as follows:

if such Tax is an Indemnifiable Tax, pay to Y, in addition to the payment to which Y is otherwise entitled under this Agreement, such additional amount as is necessary to ensure that the net amount actually received by Y (free and clear of Indemnifiable Taxes, whether assessed against X or Y) will equal the full amount Y would have received had no such deduction or withholding been required.  However, X will not be required to pay any additional amount to Y to the extent that:



(A)
it would not be required to be paid but for the failure by Y to comply with or perform any agreement contained in Section 4(a)(i), 4(a)(iii) or 4(d);



(B)
it would not be required to be paid but for the failure of a representation made by Y pursuant to Section 3(f) to be accurate and true unless such failure would not have occurred but for (I) any action taken by a taxing authority, or brought in a court of competent jurisdiction, on or after the date on which a Transaction is entered into (regardless of whether such action is taken or brought with respect to a party to this Agreement) or (II) a Change in Tax Law;

    


(C)
Y determines it will receive credit for the Indemnifiable Tax in computing its tax liability with respect to the amounts payable under this Agreement; or



(D)
it would not be required to be paid but for Y’s consolidation or amalgamation with, or merger with or into, or transfer of all or substantially all of its assets to, or reorganization, reincorporation, or reconstitution in or as, another entity, or entering into any agreement providing for any of the actions described above.

(v) Section 7 is hereby amended by adding the following subsection (c):

(c)
and a party may make such a transfer of this Agreement to any affiliate (as defined in Regulation D of the Securities Act of 1933, as amended) of such party  provided that such affiliate assumes all obligations under this Agreement and the Credit Support Provider continues to guaranty such obligations to the same extent.  

(vi)
The definition of the term "Tax" in Section 14 is hereby amended by adding in the third line thereof after the word "Agreement" and before the word "other" the words "or any Credit Support Document."

(vii)
The definition of the term "Indemnifiable Tax" in Section 14 is hereby amended by adding in the second line thereof after the word "Agreement" and before the word "but" the words "or any Credit Support Document."

(viii)
Additional Representations. Section 3 of the Agreement is hereby amended by adding at the end thereof the following subsections (g) and (h) and (i)[use if applicable-see note]:

(g) Eligible Contract Participant.  It is an “eligible contract participant” within the meaning ascribed to that term in 7 U.S.C. §(1)(a)(12)(A).

(h) Commodity Options.  With respect to Transactions involving commodity options, it is a producer, processor or commercial user of, or merchant handling, the commodity which is the subject of the commodity option Transaction, or the products or byproducts thereof, and that it enters into the commodity option Transaction solely for purposes related to its business as such.

Use where Party B is a Canadian entity.

(i) Qualified Party.  Each party represents in connection with entering into this Agreement, and each Transaction made pursuant to this Agreement from time to time, that it is a “Qualified Party” within the meaning of paragraph 9.1 of the Alberta Securities Commission Order Doc. #394043 as amended, restated, replaced or re-enacted from time to time, and pursuant to any equivalent order or other enactment made pursuant to the securities laws of any other jurisdictions having application to this Agreement or any Transaction entered into hereunder. 
(ix)
Set off.  Without affecting the provisions of this Agreement requiring the calculation of certain net payment amounts, all payments under this Agreement will be made without setoff or counterclaim except as provided herein.  Upon the designation or deemed designation of any Early Termination Date, in addition to and not in limitation of any other right or remedy (including any right to setoff, counterclaim, or otherwise withhold payment) under applicable law:

The Non-defaulting Party, at its option and without prior notice to the Defaulting Party or any Credit Support Provider thereof, may set off any sum or obligation, whether matured or unmatured, owed by the Defaulting Party or any Credit Support Provider thereof to the Non-defaulting Party against any sum or obligation, whether matured or unmatured, (the "Original Obligation") owed by the Non-defaulting Party to the Defaulting Party or any Credit Support Provider thereof, and, for this purpose, may convert one currency into another.  

Any such setoff shall automatically satisfy and discharge the Original Obligation to the Defaulting Party and its Credit Support Provider and, if the Original Obligation exceeds the sum or obligation to be set off against, the Original Obligation shall be novated and replaced by an obligation to pay the Defaulting Party and its Credit Support Provider only the excess of the Original Obligation over such sum or obligation.  Any obligation of the Non-defaulting Party to make any payment to a Defaulting Party and any Credit Support Provider thereof hereunder shall in any event be conditioned upon and shall arise only upon the date of the payment (by setoff, by cash payment or otherwise) in full by the Defaulting Party and its Credit Support Provider of all obligations then due and owing by the Defaulting Party and its Credit Support Provider to the Non-defaulting Party.  

For purposes of the foregoing, the Non-defaulting Party may (i) estimate in good faith any sum or obligation that is unascertained and set off in respect of that estimate, subject to accounting to the Defaulting Party when such sum or obligation is ascertained and (ii) convert any obligation denominated in one currency into another at such rates of exchange as it deems appropriate in good faith and in a commercially reasonable manner.

Nothing in this paragraph will have the effect of creating a charge or other security interest.  This paragraph shall be without prejudice and in addition to any right of set-off, combination of accounts, lien or other right to which any Party is at any time otherwise entitled (whether by operation of law, contract or otherwise).

(x) 
Rate Protection Transactions.  Notwithstanding the terms of Sections 5 and 6 of this Agreement, if at any time and so long as one of the parties to this Agreement (“X”) shall have satisfied in full all its payment obligations under Section 2(a)(i) of this Agreement and shall at the time have no future payment obligations, whether absolute or contingent, under such Section, then unless the other party (“Y”) is required pursuant to appropriate proceedings to return to X or otherwise returns to X upon demand of X any portion of any such payment, (a) the occurrence of an event described in Section 5(a) of this Agreement with respect to X or any Specified Entity or Credit Support Provider of X shall not constitute an Event of Default or Potential Event of Default with respect to X as the Defaulting Party and (b) Y shall be entitled to designate an Early Termination Date pursuant to Section 6 of this Agreement only as a result of the occurrence of a Termination Event set forth in either Section 5(b)(i) or 5(b)(ii) of this Agreement with respect to Y as the Affected Party.

(For purposes of the foregoing, a party’s Specified Entity(ies) shall be each entity identified as such in Part 1(a) of this Schedule.)

(xi)
Confirmations.  With respect to each Transaction entered into pursuant to this Agreement, Party A will promptly send to Party B a Confirmation in substantially the form of the Exhibits to the 2000 ISDA Definitions (the "2000 Definitions")   and the 1993 ISDA Commodity Derivative Definitions, as published by ISDA.  Party B will within three (3) New York Business Days after receipt of such Confirmation, confirm the accuracy of or request the correction of any of the provisions or terms of such Confirmation (in the latter case, indicating how it believes the terms of such Confirmation should be correctly stated and such other terms that should be added to or deleted from such Confirmation to make it correct).  Notwithstanding the foregoing, failure to notify Party A of such a disagreement within such three (3) New York Business Day period shall be deemed to be a consent to such confirmation as so written.  
(xii)
Interpretation.  Unless otherwise specified in a Confirmation, this Agreement, the Credit Support Documents, if any, each Confirmation and each Transaction are subject to the 2000 Definitions and the 1993 Commodity Derivatives Definitions (as supplemented by the 2000 Supplement)(the “Commodity Definitions”), as amended, supplemented, updated, and superseded from time to time, each as published by ISDA (collectively, the "ISDA Definitions"); provided, however, that the ISDA Definitions in effect at the time a Transaction is entered into shall not take into account any subsequent amendments, supplements, replacements or modifications, unless otherwise agreed to by the parties.  In the event of any inconsistency between the provisions of the 2000 Definitions and the Commodity Definitions, the Commodity Definitions will prevail.  In the event of any inconsistency between the provisions of this Agreement and the Definitions, this Agreement will prevail.  In the event of any inconsistency between the provisions of the Credit Support Documents, if any, and the ISDA Definitions, the Credit Support Documents will prevail.  In the event of any inconsistency between the provisions of any Confirmation and this Agreement or the ISDA Definitions, the Confirmation will prevail for the purpose of the relevant Transaction.  In the event of any inconsistency between the provisions of a Confirmation and the recorded oral terms and conditions that cannot reasonably be reconciled, the recorded oral terms and conditions shall prevail for the purpose of the relevant Transaction. 

(xiii)
Severability.  Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction in respect of any Transaction shall, as to such Transaction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions of the Agreement or affecting the validity or enforceability of such provision as to any other jurisdiction or Transaction unless such severance shall substantially impair the benefits of the remaining portions of this Agreement or change the reciprocal obligations of the parties.  The parties hereto shall endeavor in good faith negotiations to replace the prohibited or unenforceable provision with a valid provision, the economic effect of which comes as close as possible to that of the prohibited or unenforceable provision.

(xiv) Consent to Recordings. The parties hereto (1) agree that each may electronically monitor or record, at any time and from time to time, all communications between them, (2) waive any further notice of such monitoring or recording, (3) agree to notify its officers and employees of such monitoring or recording and obtain prior consent of such officers and employees, if required by law, and (4) agree that any such monitoring or recording may be submitted into evidence in any suit, trial, hearing, arbitration, or other proceeding.

(xv)
Waiver of Jury Trial.  To the fullest extent permitted by law, each of the parties hereto waives any right it may have to a trial by jury in respect of any litigation directly or indirectly arising out of, under or in connection with this Agreement.

(xvi)
LIMITATION ON LIABILITY.  NO PARTY SHALL BE REQUIRED TO PAY OR BE LIABLE FOR SPECIAL, PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL, OR INDIRECT DAMAGES (WHETHER OR NOT ARISING FROM ITS NEGLIGENCE) TO ANY OTHER PARTY; PROVIDED, HOWEVER, THAT NOTHING IN THIS PROVISION SHALL AFFECT THE ENFORCEABILITY OF SECTION 6(e) OF THIS AGREEMENT.  IF AND TO THE EXTENT ANY PAYMENT REQUIRED TO BE MADE PURSUANT TO THIS AGREEMENT IS DETERMINED TO CONSTITUTE LIQUIDATED DAMAGES, THE PARTIES ACKNOWLEDGE AND AGREE THAT SUCH DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE AND THAT SUCH PAYMENT IS INTENDED TO BE A REASONABLE APPROXIMATION OF THE AMOUNT OF SUCH DAMAGES AND NOT A PENALTY.
(xvii)
No Reliance.  In connection with the negotiation of, the entering into, and the confirming of the execution of this Agreement, any Credit Support Document to which it is a party, and each Transaction: (1) it is acting as principal (and not as agent or in any other capacity, fiduciary or otherwise); (2) the other party is not acting as a fiduciary or financial or investment advisor for it; (3) it is not relying upon any representations (whether written or oral) of the other party other than the representations expressly set forth in this Agreement and in such Credit Support Document; (4) the other party has not given to it (directly or indirectly through any other person) any advice, counsel, assurance, guarantee, or representation whatsoever as to the expected or projected success, profitability, return, performance, result, effect, consequence, or benefit (either legal, regulatory, tax, financial, accounting, or otherwise) of this Agreement, such Credit Support Document, or such Transaction; (5) it has consulted with its own legal, regulatory, tax, business, investment, financial, and accounting advisors to the extent it has deemed necessary, and it has made its own investment, hedging, and trading decisions based upon its own judgment and upon any advice from such advisors as it has deemed necessary, and not upon any view expressed by the other party; (6) all trading decisions have been the result of arm’s length negotiations between the parties; and (7) it is entering into this Agreement, such Credit Support Document, and such Transaction with a full understanding of all of the risks hereof and thereof (economic and otherwise), and it is capable of assuming and willing to assume (financially and otherwise) those risks. 

Use (xviii) where Party B is a Canadian entity.

(xviii) Without limiting the applicability of any other provision of any Canadian insolvency legislation, the parties acknowledge and agree that all Transactions entered into hereunder constitute “eligible financial contracts” as defined in section 65.1(8) of the Bankruptcy and Insolvency Act (Canada), section 11.1(1) of the Companies’ Creditors Arrangement Act (Canada), and section 22.1 of the Winding-up and Restructuring Act (Canada), that the rights of the parties under Section 6 of this Agreement will constitute rights to set-off or net mutual obligations and that the parties are entitled to the protection of section 65.1(7)(8) and (9) of the Bankruptcy and Insolvency Act, section 11.1(2) and (3) of the Companies’ Creditors Arrangement Act, and section 22.1 of the Winding-up and Restructuring Act.

(xix) Jurisdiction.  Section 13(b) is hereby deleted in its entirety and replaced with the following:

(b)
Arbitration.  If any dispute occurs between Party A and Party B arising out of or relating to this Agreement or any Transaction under this Agreement, and the parties cannot resolve the dispute within 10 days of a written request by either party to the other party, the parties agree to hold a meeting, attended by a Vice President of each party, to attempt in good faith to negotiate a resolution of the dispute prior to pursuing other available remedies.  If, within 20 days after such written request, the parties have not succeeded in negotiating a resolution of the dispute, such dispute shall be subject to arbitration as described below. 

Agreement to Arbitrate:  Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the parties and/or their respective representatives (collectively, the “Claims”), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.  

Conduct of the Arbitration, and the Authority of the Arbitrators:   Arbitration shall be governed by the Federal Arbitration Act and conducted in accordance with the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the parties’ Claims, the arbitrators shall refer to the Governing Law.  It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the parties hereby waiving their right, if any, to recover any such damages.

Forum for the Arbitration and Selection of Arbitrators:  The arbitration proceeding shall be conducted in New York, New York.  Within thirty days of the notice of initiation of the arbitration procedure, each party shall select one arbitrator.  The two arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight years professional experience in over-the-counter derivative products and who has not previously been employed by either party and does not have a direct or indirect interest in either party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the party that appointed such arbitrator.

Confidentiality.  To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the parties.

Part 6

Provisions for Commodity Derivative Transactions

(a)
The "Market Disruption Events" specified in Section 7.4(d)(i) of the Commodity Definitions shall apply, except as otherwise specifically provided in the Confirmation.

(b)
"Additional Market Disruption Events" shall apply if so specified in the Confirmation.

(c) The following "Disruption Fallbacks" specified in Section 7.5(c) of the Commodity Definitions as set forth below shall apply, in the following order, except as otherwise specifically provided in the Confirmation:

(i) "Negotiated Fallback"; provided that references to the fifth Business Day shall be to the first Business Day; 

(ii) “Fallback Reference Dealers”, however, notwithstanding any reference to the number of Specified Prices in the definition of “Commodity-Reference Dealers,” Party A and Party B shall obtain in good faith quotations from two (2) leading dealers in the relevant market and the price for that Pricing Date will be the arithmetic mean of such two Specified Prices; and

(iii) If the parties are unable to determine the Relevant Price in respect of a specified Commodity Reference Price or the termination of the Transaction when a Market Disruption Event or an Additional Market Disruption Event occurs or exists on a day that is a Pricing Date for that Transaction (or, if different, the day which prices for that Pricing Date would, in the ordinary course, be published or announced by the Price Source) pursuant to (i) or (ii) above, then the matter shall be resolved pursuant to the arbitration provision set forth in Paragraph (xix) under Part 5 of this Schedule. 

IN WITNESS WHEREOF, the parties have executed this Schedule by their duly authorized officers as of the date hereof.






PG&E ENERGY TRADING – POWER, L.P.


By:  PG&E Energy Trading Holdings


Corporation, its sole general partner






By:








Sarah M. Barpoulis, Senior Vice President
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