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MASTER DRAFT

MEMORANDUM OF AGREEMENT

THIS AGREEMENT is made and entered into this ___ day of ___________, 2001 by and between the CITY OF POMPANO BEACH, FLORIDA, a municipal corporation having a mailing address of 100 West Atlantic Boulevard, Pompano Beach, Florida 33061, hereinafter referred to as "City" and POMPANO BEACH ENERGY CENTER, L.L.C., a Delaware limited liability company, whose mailing address is 1400 Smith Street, Houston, Texas 77002, or its designee, hereinafter referred to as "PBEC".

WITNESSETH:

WHEREAS, PBEC plans to construct and operate a power generating facility (hereinafter referred to as the "Facility") upon a parcel of land located within the municipal boundaries of the City of Pompano Beach, Broward County, Florida, as more particularly described on Exhibit "A" hereto (the "Property"), and in accordance with the site plan attached hereto as Exhibit "B"; and

WHEREAS, the Facility will be a power generating facility designed for the production of electrical energy, comprised of the Property and the permanent improvements made thereto; and
WHEREAS, the Facility will be a peaking power production facility to be operated pursuant to an operating and construction permit to be issued by the Florida Department of Environmental Protection (the "FDEP Permit"); and

WHEREAS, PBEC desires to construct the Facility if it receives all requisite local, city, county, state or federal approvals for development and construction thereof; and

WHEREAS, the City and PBEC acknowledge that the proposed Facility will increase the availability of electrical power to the City, Broward County and the South Florida region; and

WHEREAS, the parties hereto desire to enter into this agreement to set forth their mutual obligations in connection with the development of the Facility.

 NOW, THEREFORE, in consideration of ten dollars ($10.00) and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and the mutual agreements contained herein, PBEC and City do hereby agree as follows:

1.
FACILITY OPERATIONS
(a

 SEQ L3 \h \r0  QUOTE 
a
)
The City and PBEC mutually agree that the PBEC facility has been configured, designed and will be constructed as a peaking power station that will operate in accordance with the FDEP Permit.

(b

 SEQ L3 \h \r0  QUOTE 
b
)
  Among other provisions, the FDEP Permit will contain certain limitations on the number of operating hours during which the Facility may use low sulfur distillate fuel oil to generate electricity.  PBEC agrees that it shall not seek any amendments to the FDEP Permit in order to increase the number of operating hours during which the Facility may use low sulfur distillate fuel oil to generate electricity without concurrently obtaining a modification of this agreement from the City Commission reflecting such permit modifications, and approval of such modifications shall not be unreasonably withheld by the City.  In addition, all monitoring reports related to natural gas and low sulfur distillate fuel oil utilization at the Facility that are required to be filed with the FDEP by PBEC pursuant to the FDEP Permit shall be provided to the City at the same time they are submitted to the FDEP.
 (c)
The City shall use its best efforts to expeditiously process and aid any and all applications that may from time to time be submitted by PBEC in connection with the development, construction and operation of the Facility, including but not limited to, rights of way for the proposed gas, electric, and reuse water interconnections, including, but not limited to the water connection referenced in Section 4(c) below.
2. 
LANDSCAPING

PBEC agrees to enhance the aesthetic appearance of the Facility beyond the requirements set forth in the City's Code of Ordinances in accordance with the landscape plan attached hereto and made a part hereof as Exhibit "C".     The Landscape Plan depicts the location of landscape berms and the locations, sizes and types to trees to be planted on the Property, all designed to provide a denser buffer between the Facility and the surrounding community.

3. 
AIR QUALITY STANDARDS

PBEC agrees that the existing National Ambient Air Quality Standards and the FDEP Permit shall govern the maximum level of pollutants to be discharged from the Facility.    Further, PBEC agrees to be bound and to take such actions as necessary to comply with any and all revisions to the National Ambient Air Quality Standards to the extent required by law.
4. 
SERVICE IMPACTS AND ENHANCEMENTS

(a

 SEQ L3 \h \r0  QUOTE 
a
)
Pursuant to Chapter 152, Pompano Beach Code, the building permit fees for the Facility have been estimated to cost $[____________] and PBEC and the City agree that PBEC shall pay the City this amount as and when PBEC applies for these permits.

(b QUOTE  SEQ L3 \h \r0  
b
)
The City has determined that PBEC shall impose a demand for certain additional fire protection and other services and equipment to be provided by the City. In recognition of this, prior to the issuance of a certificate of occupancy or certificate of completion for any portion of the Facility by the City, PBEC shall pay the City a fee for such additional services of $[______________].

(c QUOTE  SEQ L3 \h \r0  
c
)
The City agrees that, prior to issuance of a certificate of occupancy for the Facility, PBEC shall install or cause to be installed, for the benefit of PBEC and the City, an 18" water line within Blount Road from the south property line of the Property to NW 34th Place in order to provide municipal fire water flow capacity as a back-up source of fire water to the Facility at a rate of not less than 3,000 gallons per minute at 20 psi residual pressure.
5. 
EXPANSION OF FACILITY

PBEC agrees that any future expansion of the Facility, enlargement of the site, or increase in the generating power of the Facility shall be reviewed by the Pompano Beach City Commission, as required by law.
6. 
NOISE LEVELS
PBEC shall establish a noise abatement program such that sound levels measured at the property lines of the Facility do not exceed 65dBA.

7. 
EASEMENTS AND RIGHTS OF WAY

PBEC shall be responsible for, and the City shall cooperate and assist PBEC in, the acquisition of all necessary easements and rights-of-way as may be required by PBEC for utility connections with other utility providers.  
8. 
CONSTRUCTION AND OPERATING TAX PAYMENTS TO CITY
(a)
Subsequent to the date on which PBEC “Commences Construction” (as that term is defined below) of the Facility, the Parties acknowledge that PBEC will be required under state statute to pay certain annual ad valorem taxes, including ad valorem taxes that will be allocable to the City based on the valuation of PBEC’s real and personal property and the City’s millage rate (“City Ad Valorem Taxes”).  Commencing on November 1st in the calendar year in which PBEC Commences Construction of the Facility, and on each November 1st of each calendar year thereafter in which PBEC owns the Facility, in the event the City millage and/or valuation of the Facility results in City Ad Valorem Taxes attributable to such calendar year in an amount of less than [$xxxxx] (the "Base Amount"), PBEC shall pay directly to the City the difference between the Base Amount and the City Ad Valorem Taxes (the “Additional Tax Payment”).  In the event that the City Ad Valorem Taxes attributable to such calendar year are greater than or equal to the Base Amount, PBEC shall not make any Additional Tax Payment to the City.  "Commences Construction" as used in this Agreement shall mean the pouring of foundations for any portion of the Facility.

(b)
The City and PBEC agree that the Facility is exempt from taxes on natural gas and fuel oil used by the Facilitypursuant to §166.251(4.), Florida Statutes, which, but for the existance of this statutory exemption, would be owed by PBEC under Section 36.004 of the City Code of Ordinances.
9.
NOTICES

Whenever any of the parties desire to give notice to the other, such notice must be in writing, sent by U.S. Mail, postage prepaid, addressed to the party for whom it is intended at the place last specified; the place for giving of notice shall remain such until it is changed by written notice in compliance with the provisions of this paragraph. For the present, the parties designate the following as the respective places for giving notice: 

	For the City:
	William Hargett, Jr., City Manager

City of Pompano Beach

100 West Atlantic Boulevard

Pompano Beach, FL 33061



	With a Copy to:
	Gordon B. Linn, City Attorney

City of Pompano Beach

100 West Atlantic Boulevard

Pompano Beach, FL 33061



	For PBEC:
	Ben Jacoby

Enron North America Corp.

1400 Smith Street

Houston, TX 77002-7361



	With a Copy to:
	Ann Elizabeth White, Esq.

Enron North America Corp.

1400 Smith Street

Houston, TX 77002-7361



	
	Debbie M. Orshefsky, Esq.

Greenberg Traurig, P.A.

515 E. Las Olas Boulevard

Fort Lauderdale, FL 33301
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1
0.
COUNTERPARTS AND CAPTIONS

This Agreement may be executed in counterparts, each of which shall be deemed an original.  The captions are for convenience of reference only and shall not affect the construction to be given any of the provisions hereof. Facsimile signatures shall be considered as originals for the purposes of this agreement.

11.
GOVERNING LAW
This Agreement shall be governed by, interpreted under, and construed and enforced in accordance with, the laws of the State of Florida applicable to agreements made and to be performed wholly within the State of Florida.

12.
ENTIRE AGREEMENT AND AMENDMENT
This Agreement (including all exhibits hereto) contains the entire agreement between the parties with respect to the subject matter hereof and supersedes all prior understandings, if any, with respect thereto. This Agreement may not be modified, changed, supplemented or terminated, nor may any obligations hereunder be waived, except by written instrument signed by both parties.

13.
WAIVERS AND EXTENSIONS

No waiver of any breach of any agreement or provision herein contained shall be deemed a waiver of any preceding or succeeding breach thereof or of any other agreement or provision herein contained. No extension of time for performance of any obligations or acts shall be   deemed an extension of the time for performance of any other obligations or acts.

14.
RECORDATION AND ASSIGNMENT
Within ten (10) days of the Effective Date of this Agreement, the parties hereto agree that PBEC shall record a Declaration of Restrictions in the public records of Broward County, Florida providing that the terms of this Agreement shall be binding upon PBEC, its successors and assigns. For the avoidance of doubt, PBEC may assign this agreement in its sole and absolute discretion without the consent of the City to any entity lawfully authorized to conduct business in the State of Florida. In such event, PBEC shall so advise the City of such assignment.
15.
EFFECTIVE DATE
This Agreement shall be effective (the "Effective Date") upon execution by PBEC and enactment of a Resolution approving same by the City Commission.
16. 
TERMINATION OF AGREEMENT
(a)
Before PBEC Commences Construction of the Facility, this Agreement may be terminated by PBEC upon fifteen (15) days’ notice to the City that PBEC does not intend to construct the Facility.

(b)
In the event PBEC does not apply for building permits for construction of the Facility by August 1, 2002, this Agreement shall terminate and be of no further force and effect.

(c)
In any event, after PBEC Commences Construction of the Facility, should the Property cease to be utilized for a power generating plant, this Agreement shall terminate and be of no further force and effect.

(d)
In the event of a termination as provided herein, the City and PBEC shall be relieved of all obligations hereunder and shall unconditionally execute and record an instrument in the Public Records of Broward County, Florida, releasing each other from all obligations hereunder.

IN WITNESS WHEREOF, the parties have duly executed this agreement as of the day and year first above written.

	
	CITY OF POMPANO BEACH 
 

	
	By: ________________________________
Mayor


	
	By:  ________________________________

City Manager

	ATTEST:  
	

	By:  ________________________________

City Clerk
	____ day of _____________, 2001
	

	
	

	APPROVED AS TO FORM:
	

	By:  ________________________________

City Attorney
	


STATE OF FLORIDA 
)
)
SS:
COUNTY OF BROWARD
)
The foregoing instrument was acknowledged before me this _____ day of __________, 2001 by _________________________________ as Mayor of the CITY OF POMPANO BEACH, FLORIDA, a Florida municipal corporation.  He personally appeared before me, is personally known to me or produced _________________________ as identification.
	
	
	Notary: ______________________________


	[NOTARY SEAL]
	
	Print Name:  __________________________

	
	
	Notary Public, State of Florida

	
	
	My commission expires: _________________ 


	
	POMPANO BEACH ENERGY CENTER L.L.C.

	
	

	
	

	
	By: ________________________________________
Name: _____________________________________

Title: ______________________________________




STATE OF _____________
)
)
SS:
COUNTY OF ___________
)
The foregoing instrument was acknowledged before me this _____ day of __________, 2001 by _______________________ as ____________________________ of POMPANO BEACH ENERGY CENTER, a Delaware limited liability company, on behalf of the limited liability company.  He personally appeared before me, is personally known to me or produced _________________________ as identification.
	
	
	Notary: ______________________________


	[NOTARY SEAL]
	
	Print Name:  __________________________

	
	
	Notary Public, State of Florida

	
	
	My commission expires: _________________ 


EXHIBIT "A"

PROPERTY DESCRIPTION OF THE FACILITY
EXHIBIT "B"

site plan for the facility
EXHIBIT "C"

LANDSCAPE PLAN FOR THE FACILITY
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