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This Agreement for Combined Cycle Power Islands is made and entered into as of this 1st day of May, 2000 (the “Effective Date”), by and between Westdeutsche Landesbank Girozentrale, New York Branch, with offices located at 1211 Avenue of the Americas, 25th Floor, New York, New York 10036 (“West LB” and together with its successors and permitted assigns, “Purchaser”), acting through its agent, Enron North America Corp., a Delaware corporation, formerly known as Enron Capital & Trade Resources Corp. and with offices located at 1400 Smith Street, P.O. Box 1188, Houston, Texas 77251-1188 (“Agent”) and General Electric Company, a New York corporation, with offices located at 1 River Road, Schenectady, New York 12345 (“Seller”).

RECITALS

Purchaser has assigned and delegated certain of its rights, responsibilities and obligations under this Agreement to Agent, and Agent has accepted that assignment and delegation as set forth in more detail in Section 23.3.

Subject to the terms and conditions set forth in this Agreement, Purchaser wishes to purchase from Seller, and Seller wishes to supply, the Power Trains and related services which are described in this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants herein contained, and intending to be legally bound, the parties agree as follows:

ARTICLE I 
DEFINITIONS TC “ARTICLE I†DEFINITIONS” \L 1 
Capitalized terms used in this Agreement without other definition shall have the meanings specified in this Article I, unless the context requires otherwise.

As used in this Agreement, the terms “herein”, “herewith” and “hereof” are references to this Agreement, taken as a whole, the term “includes” or “including” shall mean “including, without limitation,” and references to a “Section”, “subsection”, “clause”, “Article” or “Exhibit” shall mean a Section, subsection, clause, Article or Exhibit of this Agreement, as the case may be, unless in any such case the context requires otherwise.  All references to a given agreement, instrument or other document shall be a reference to that agreement, instrument or other document as modified, amended, supplemented and restated through the date as of which such reference is made, and reference to a law, regulation or ordinance includes any amendment or modification thereof.  A reference to a person includes its successors and permitted assigns.  The singular shall include the plural and the masculine shall include the feminine, and vice versa.  References in this Agreement to “Exhibit B-1” are to Exhibits B-1-CTG, B-1-STG, B‑1‑HRSG and B-1-DCS collectively unless otherwise expressly indicated.  Capitalized terms appearing in italics within quotation marks have the meanings specified in the Other Power Train Contract.
The terms and the definitions set forth herein apply when capitalized.

1x1 Train.  The power train consisting of one PG7241 (FA) Combustion Turbine, an HRSG, a single reheat condensing steam turbine and the DCS and other ancillary equipment described in Exhibit B.

2x1 Train.  The power train consisting of two PG7241 (FA) Combustion Turbines, two HRSGs, a single reheat condensing steam turbine and the DCS and other ancillary equipment described in Exhibit B.

Adjusted Electrical Output.  Shall mean the Electrical Output adjusted from test conditions to Basis Conditions by the methods described in Exhibit F.

Adjusted Emissions.  Shall mean the Emissions as measured during a Performance Test by the methods described in Exhibit F-2.

Adjusted Heat Rate.  Shall mean the Heat Rate as measured during a Performance Test and adjusted from test conditions to Basis Conditions by the methods described in Exhibit F.

Affiliate.  Shall mean a person or entity who, with respect to a specified  person or entity, directly or indirectly through one or more intermediaries controls, or is controlled by, or is under common control with, the person or entity specified.

Agent.  Shall mean Enron North America Corp., its successors and permitted assigns.

Agreement.  Shall mean this agreement, including all Exhibits attached hereto and the Specification, as amended from time to time as provided herein.

Applicable Laws.  Shall mean all requirements of national, state or local law or of any national, state or local governmental agency which are applicable to the Scope of Work or to the Equipment, whether imposed by statute, regulation or in any other manner.  

Base Load.  Shall mean the operation of the Power Trains at 100% Electrical Output for the prevailing ambient temperature, relative humidity, barometric pressure, fuel heating value, exhaust temperature limitation, rated frequency and voltage.

Basis Conditions.  Shall mean the conditions set forth in Exhibits A, A-1 and A-2, which are the basis for certain of the Performance Guarantees. 

BOM.  Shall have the meaning specified in Section 3.3(iv).

BTU.  Shall mean British Thermal Unit, where one (1) BTU is equal to 1055.056 joules. 

Business Day.  Shall mean any day which is not a Saturday, Sunday or bank holiday under the laws of the State of New York, Texas or California.

Change Order.  Shall have the meaning set forth in Section 11.1.

Commercial Operation.  When used with respect to a Power Train, means that the Power Train is in service exclusively for the purpose of selling electric energy.  

Commercial Operation Date.  Shall mean the date the Facility first is put into Commercial Operation.

Commissioning Period.  Shall have the meaning specified in Section 9.5.1.

Cover Damages.  Shall have the meaning specified in Section 17.4.3.

CTG.  Shall mean a combustion turbine generator package included in a Power Train.

Day or day.  Shall mean a calendar day, including weekdays, weekends, and holidays. 

DCS.  Shall mean the distributed control system to be provided by Seller for the Facility (one DCS for the entire Facility). 

Delivery Date.  Shall have the meaning set forth in Section 9.2.1.

Delivery Liquidated Damages.  Shall have the meaning set forth in Section 10.2.

Delivery Point.  Shall have the meaning set forth in Section 9.2.1.1.

DLN/SCR Election.  Shall have the meaning set forth in Section 4.3.

DLN/SCR Technology.  Shall mean GE’s most current dry low NOX technology as of 13 months prior to the earliest of the Delivery Dates for the Major Components of the CTGs in combination with selective catalytic reduction technology in the exhaust stream.

Document Liquidated Damages.  Shall have the meaning set forth in Section 10.1.

Earlier Delivery Dates.  Shall have the meaning specified in Section 4.1.

Effective Date.  Shall have the meaning specified in the preamble to this Agreement.

Electrical Output Guarantee.  Shall have the meaning specified in Section 10.8.2.

Electrical Output.  Shall mean the total of the electrical outputs of the Power Trains measured at the generator terminals less excitation power and Power Train auxiliary loads for each Power Train.

Emissions.  Shall mean the exhaust emissions of a CTG.

Emissions Guarantee.  Shall have the meaning specified in Section 10.5.3.

EPC Contract.  Purchaser’s contract with the EPC Contractor for design, procurement and construction of the Facility, excluding the Scope of Work.

EPC Contractor.  Shall mean Purchaser’s EPC contractor for the Facility.

EPC Performance Guarantees.  Shall have the meaning set forth in Section 10.10.

EPC Performance Tests.  The tests set forth in the EPC Contract to determine whether the Facility meets the EPC Performance Guarantees.  In the event of a conflict between the EPC Performance Test procedures and the Performance Test procedures set forth in this Agreement with regard to performance of the Equipment, the procedures in this Agreement shall take precedence.
EPC Reliability Test.  The test for reliability which will be set forth in the EPC Contract.  The criteria of such reliability test shall be mutually agreed by the EPC Contractor, Purchaser and Seller in general accordance with Exhibit U.

Equipment.  The term “Equipment” is sometimes used to refer to the Power Trains.

Equipment Storage Facility.  Shall have the meaning specified in Section 5.5.2(a).

Event of Force Majeure.  Shall have the meaning as defined in Section 18.4.

Event of Purchaser Default.  Shall have the meaning as defined in Section 17.5.

Event of Seller Default.  Shall have the meaning as defined in Section 17.1.

Extended Warranty Period.  Shall have the meaning set forth in Section 14.2.1.

Facility.  Shall mean the combined cycle electricity generation plant currently being developed by Pastoria Energy Facility, LLC on lands owned by Tejon Ranchcorp in Kern County, California or any other facility wherever located where Purchaser may elect to have one or more of the Power Trains installed in accordance with Section 5.5.1; provided, Purchaser shall at all times comply with the restrictions on assignment set forth in Section 22.2.

Far Field Sound Level Guarantee.  Shall have the meaning set forth in Section 10.6.2.

Final Acceptance.  Shall have the meaning specified in Section 9.8.

GEII.  Shall have the meaning set forth in Section 4.3.

Hazardous Materials.  Shall mean any hazardous substance or hazardous waste as defined in the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, the Resource Conservation and Recovery Act, as amended, the Hazardous Waste Transportation Act, as amended, and regulations promulgated pursuant to these Acts and any similar law or regulation in the United States and equivalent laws and regulations issued by  U.S. governmental entities defining hazardous substances or hazardous waste, and any equipment containing polychlorinated biphenyls or asbestos that may become friable.

Heat Rate.  Shall mean the actual fuel energy consumed by the CTGs during the Performance Tests determined from the actual lower heating value of the fuel multiplied by the quantity of fuel consumed and expressed in BTU, divided by the total Electrical Output of the Power Trains measured in kWh at the generator terminals during the Performance Tests in accordance with the testing guidelines set forth in Exhibit F, expressed as BTU/kWh(LHV). 

Heat Rate Guarantee.  Shall have the meaning specified in Section 10.9.2.

Heat Rate Liquidated Damages.  Shall have the meaning specified in Section 10.10.3.

HRSG.  Shall mean a heat recovery steam generator unit included in a Power Train.

Insurability Certificate.  Shall have the meaning set forth in Section 3.10.3.

Insurance Representative.  Shall have the meaning set forth in Section 3.10.1.

Interest Rate.  Shall mean the Prime Rate as published by Citibank at its New York office plus two percent (2) per annum, provided however, that the rate of interest hereunder shall never exceed the highest applicable lawful rate.  

kW.  Shall mean kilowatt.

kWh or kwh.  Shall mean kilowatt hour.

Later Delivery Dates.  Shall have the meaning specified in Section 4.1.

Lender.  Shall mean any entity from which Purchaser or Agent may seek or obtain debt, equity or other financing in connection with the Facility and associated facilities and services.

Liability Cap.  Shall mean, at any given date of determination, the excess of (A) the sum of (i) one hundred percent (100%) of the Purchase Amount, plus (ii) one hundred percent (100%) of the “Purchase Amount” as defined in the Other Power Train Contract, over (B) the sum of all amounts then due and payable by Seller arising out of Seller’s nonperformance of the Other Power Train Contract whether arising from tort (including negligence), breach of contract or any other cause of action, including (but not limited to) “Liquidated Damages” as defined in the Other Power Train Contract.

Liquidated Damages.  Shall mean any or all Take Over Liquidated Damages, Document Liquidated Damages, Delivery Liquidated Damages and/or Performance Liquidated Damages.

Liquidated Damages Event.  Shall have the meaning set forth in Section 10.12(i).

LTSA.  Shall have the meaning set forth in Section 4.3.

Major Components.  Shall mean and consist of the DCS and the following for each Unit included in a respective Power Train:


CTGs
· 
Inlet Filter House, Inlet Filters, Inlet Silencer, and Inlet Ducting

· 
Evaporative Cooler System

· 
Combustion Gas Turbine

· 
Generators

· 
PEECC (Power Electronic and Electrical Control Compartment; one per CTG)

· 
Combustion Turbine Accessory Skid

· 
Xonon Combustors or DLN Combustors, whichever is applicable

· 
Gas Heating System


STGs
· 
HP/IP Steam Turbine 

· 
LP Steam Turbine

· 
Generator

· Lube / Hydraulic Tank

HRSGs

· Steam Drums

· HP Superheater

· IP Superheater

· Evaporator Section (HP, LP & IP)

· Economizers

· Structural Steel

· Inlet Ducts

· Transition Ducts

· SCR (n/a if Xonon Technology selected)

· Stack

· Expansion Joints

· Casing Insulation

· CEMs

· Deaerator

Maximum Heat Rate Guarantee.  Shall have the meaning set forth in Section 10.9.1.

Mechanical Completion.  Shall mean installation of the Equipment in accordance with Seller’s recommendations under Section 9.4.

Minimum Electrical Output Guarantee.  Shall have the meaning specified in Section 10.8.1.

Monthly Contractor’s Progress Report.  Shall have the meaning set forth in Exhibit K.

Near Source Sound Level Guarantee.  Shall have the meaning set forth in Section 10.6.1. 

Notice.  Shall mean any notification of one party hereto by the other party hereto with respect to any matter arising under or in connection with this Agreement, to be given as provided in Section 25.1 hereof.

ODM.  Shall have the meaning set forth in Section 8.1.

O&M Spares.  Shall have the meaning set forth in Section 3.14.2.

Other Power Train Contract.  Shall mean that certain Agreement for a Combined-Cycle Power Train between Buyer and Seller dated as of _______, 2000 

Output Liquidated Damages.  Shall all have the meaning set forth in Section 10.10.2.

Patent Indemnitees.  Shall have the meaning set forth in Section 15.2.2.

Payment and Termination/Cancellation Charge Schedule.  Shall have the meaning set forth in Section 5.1.

Performance Guarantees.  Shall mean the Near Source Sound Level Guarantee, the Far Field Sound Level Guarantee, the Emissions Guarantee, the Minimum Electrical Output Guarantee, the Electrical Output Guarantee, the Maximum Heat Rate Guarantee and the Heat Rate Guarantee.

Performance Liquidated Damages.  Shall mean Liquidated Damages payable under Section 10.10.

Performance Test Procedures.  Shall have the meaning set forth in Section 9.7.1.

Performance Tests.  Shall have the meaning set forth in Section 9.7.3.

Power Purchaser.  Shall mean any entity with which Purchaser or Agent may negotiate or contract for the sale of any significant portion of the electrical output of the Facility.

Power Islands.  The term “Power Islands” is sometimes used to refer to the Power Trains.

Power Trains.  The 2x1 Train and the 1x1 Train collectively.  The terms “Equipment” and “Power Islands” are sometimes used to refer to the Power Trains.

Primary Warranty Period.  Shall have the meaning set forth in Section 14.1.1.

Project Manager.  Shall mean the project manager designated by Seller pursuant to Section 3.3(i) hereof.  

Project Schedule.  Shall mean the schedule to be prepared by Seller according to Exhibit K.  

Proper Scope Value.  Shall have the meaning set forth in Section 17.4.1.

Punchlist.  Shall have the meaning set forth in Section 8.5.

Punchlist Item.  Shall mean defects or deficiencies which are minor in nature and do not affect the overall performance of the Equipment, safety or personnel working on or operating the Equipment or the ability of the Equipment to be used for its intended purpose.

Purchase Amount.  Shall have the meaning set forth in Section 5.1.

Purchaser.  Shall mean West LB, its successors and permitted assigns.

Purchaser Claimant.  Shall have the meaning set forth in Section 20.1(a).

Purchaser Indemnitees.  Shall have the meaning set forth in Section 20.1(a).

Purchaser Related Parties.  Shall have the meaning set forth in Section 19.1.11.

Purchaser’s Representative.  Shall mean the individual designated by Purchaser pursuant to Section 2.1(a) hereof, who shall have the responsibility and authority specifically delegated to such individual by Purchaser and made known in writing to Seller.

Recovery Schedule.  Shall mean the schedule to be prepared by Seller in accordance with Exhibit K.

Refund Amount.  Shall have the meaning set forth in Section 17.4.1.

Scope of Work.  Shall mean: (i) the Equipment, including the design, manufacture, and delivery thereof in accordance with the requirements of this Agreement, (ii) the TDI, training and Seller’s other obligations under this Agreement, and (iii) such other materials and services as set forth herein to be provided by Seller. 

Scope Value Due.  Shall have the meaning set forth in Section 17.4.1.

Seller.  Shall mean General Electric Company, its successors and permitted assigns.

Seller Claimant.  Shall have the meaning set forth in Section 20.1(b).

Seller Indemnitees.  Shall have the meaning set forth in Section 20.1(b).

Site.  Shall mean any part of the land where the Facility is to be constructed.

Sound Level Guarantees.  Shall mean the Far Field Sound Level Guarantee and the Near Source Sound Level Guarantee.

Sound Level Test Procedures.  Shall mean the test procedures used to measure Sound Levels set forth in Exhibit F-1.

Sound Level Test.  Shall have the meaning set forth in Section 10.6.3.

Sound Levels.  Shall mean the near source sound levels and the far field sound levels of the Power Trains as measured in accordance with the procedures in Exhibit F-1 during a Performance Test or Sound Level Test.

Specification.  Shall mean the specifications attached as Exhibits B-1 and B-2.  In the event of a conflict between any of Exhibits B-1, on the one hand, and B-2, on the other, Exhibits B-1 shall govern. 

STG.  Shall mean a steam turbine generator package included in a Power Train.

Take Over Liquidated Damages.  Shall have the meaning set forth in Section 10.3.

Target Final Acceptance Date.  Shall have the meaning specified in Section 10.3.1.

TDI.  Shall mean the technical advisory services described in 
Exhibit H-1.

Termination Costs.  Shall have the meaning set forth in Section 17.4.2.

Termination Settlement.  Shall have the meaning set forth in Section 17.4.4.

Training.  Shall have the meaning and scope set forth in Exhibit H-2.

Unit.  Shall mean a CTG, STG or HRSG.

Vendor.  Shall mean any vendor, supplier or subcontractor utilized by Seller in the performance of the Scope of Work hereunder.

Warranty Period.  Shall mean the Primary Warranty Period and the Extended Warranty Period, if any.

West LB.  Shall mean Westdeutsche Landesbank Girozentrale, New York Branch.

Xonon Agreement.  Shall mean the Xonon Technology Implementation Agreement, dated as of December 15, 1999, by and between Purchaser and Seller.

Xonon Combustor.  Shall mean the combustor for a Xonon CTG.

Xonon CTG.  Shall mean a CTG employing the Xonon Technology.

Xonon Implementation Program.  Shall mean the development program defined as such in the Xonon Agreement.

Xonon Technology.  Shall mean the proprietary combustion process and related technology of Catalytica Combustion Systems, Inc. which is the subject of the Xonon Agreement.

ARTICLE II
RESPONSIBILITIES OF PURCHASER AND AGENT TC “ARTICLE II†RESPONSIBILITIES OF PURCHASER AND AGENT” \L 1 
2.1

Purchaser and Agent Responsibilities. TC “2.1†Purchaser and Agent Responsibilities.” \L 2   Purchaser recognizes and acknowledges the duty to reasonably cooperate with Seller, and agrees not to wrongfully interfere with Seller’s agents, employees or Vendors, during the performance of this Agreement.  Without limiting the generality of the foregoing, Purchaser and Agent (as the case may be) shall be responsible for the following matters and actions to be performed on a timely basis:

(a)
Agent shall designate a Purchaser’s Representative and deliver a notice to Seller identifying the Purchaser’s Representative, within thirty (30) days after the date of this Agreement, who shall act as the primary point of contact for Seller with respect to the prosecution of the Scope of Work;

(b)
Agent shall deliver a notice within thirty (30) days after the date of this Agreement to Seller identifying such persons within Agent’s organization that have authority to approve Change Orders; 

(c)
Purchaser shall pay to Seller the sums required to be paid by Purchaser pursuant to the terms of this Agreement; and

(d)
Agent shall provide the equipment and services required to be provided by Agent under Exhibits B-1 and B-2 and other applicable provisions of this Agreement.

2.2

Purchaser Conduct. TC “2.2†Purchaser Conduct.” \L 2   Purchaser shall comply with applicable banking regulatory requirements and laws that pertain to Purchaser’s obligations under this Agreement.  Agent shall comply with regulatory requirements and Applicable Laws that pertain to Purchaser’s or Agent’s obligations under this Agreement.  Unless otherwise agreed, Agent shall procure or cause to be procured the permits necessary for the installation and operation of the Equipment at the Site.

ARTICLE III
RESPONSIBILITIES OF SELLER TC “ARTICLE III†RESPONSIBILITIES OF SELLER” \L 1 
3.1

General Obligations. TC “3.1†General Obligations.” \L 2   

Except as expressly set forth in this Agreement, Seller shall provide all design, materials and supplies, tools and equipment, labor, supervision and other services required for performance and timely completion of the Scope of Work, and shall be responsible for timely completing the Scope of Work, in accordance with the terms of this Agreement.

References in the Specification to equipment, materials, articles or processes by trade name, make, or catalog number shall be regarded as the standard of quality to be met by Seller.  Seller may, upon written notification to Purchaser, use any equipment, materials, article or process that is new, unrepaired and in all respects operationally, technically and functionally equivalent to that named in the Specification; provided, except as provided in Section 4.4, Seller may not substitute any equipment, materials, article or process for any of the Xonon Technology, if selected.

All equipment, materials and components, whether or not specifically referenced in the Specification or elsewhere in this Agreement, which are incorporated by Seller or its Vendors into the Scope of Work shall be new, unrepaired and suitable for the purpose for which intended except as otherwise allowed pursuant to this Agreement.

3.1.1
Unit Serial Numbers. TC “3.1.1†Unit Serial Numbers.” \L 3  The CTGs, STGs and associated generators and HRSGs shall be identified by the serial numbers which are listed in Exhibit P.  Seller may not change the Equipment associated with such serial numbers or the serial numbers themselves without Purchaser’s prior written agreement, which shall not be unreasonably withheld. 

3.2

Delivery of Equipment and Documentation. TC “3.2†Delivery of Equipment and Documentation.” \L 2   

3.2.1
Delivery of Equipment to the Delivery Point. TC “3.2.1†Delivery of Equipment to the Delivery Point.” \L 3   Seller shall deliver the Equipment to the Delivery Point in accordance with this Agreement by the Delivery Dates for the Equipment.

3.2.2
Documentation Delivery. TC “3.2.2†Documentation Delivery.” \L 3   Seller shall deliver documentation as set forth in Section 9.1 and Exhibit T by the dates required under Section 9.1 and Exhibit T.

3.3

Relevant Information. TC “3.3†Relevant Information.” \L 2   Seller shall provide on a timely basis to Purchaser information reasonably necessary to fulfill Seller’s obligations pursuant to this Agreement or which is reasonably requested by Purchaser, including,

(i)

no later than 18 months prior to the earliest of the Delivery Dates for the Major Components of the CTGs, the identity of the project manager (the “Project Manager”) who shall have full supervision over the Scope of Work and who shall act as the primary point of contact with Purchaser regarding all matters relating to the Scope of Work; 

(ii)

promptly upon request by Purchaser, such information as is requested by Purchaser in dealing with the Power Purchaser or any governmental authority in matters relating to the Scope of Work and subject to the provisions of Article XXI.  Such obligation shall not include information such as grid or power generation studies for the total power system; 

(iii)

no later than 18 months prior to the earliest of the Delivery Dates for the Major Components of the CTGs, Seller’s project management plan for the Scope of Work to include staffing, milestones, scheduling, quality control, transportation, technical interface, and other mutually agreed matters required to successfully manage the Scope of Work to timely conclusion; and

(iv)

no later than 14 days prior to the shipment of the first Major Component for a Power Train, a master equipment bill of materials (“BOM”) for use by both parties to effectively track deliveries of each Power Train’s components and facilitate verification of shipping, inventory at Site, expediting of shortage lists, and look-ahead planning in support of installation.  Seller shall provide updates to the BOM periodically as the parties shall reasonably agree is necessary to maintain the effectiveness of the document. 

3.4

Hazardous Materials Notification. TC “3.4†Hazardous Materials Notification.” \L 2   

(a)

Seller warrants to Purchaser that it will use reasonable skill and care to ensure that Hazardous Material is not incorporated or specified for incorporation in the Scope of Work; provided that where in the opinion of Seller this results in any conflict with any Applicable Laws or where the Scope of Work would be prejudiced through lack of suitable alternatives, then Seller shall immediately notify Purchaser in writing specifying the conflict or prejudice which has arisen and the Hazardous Material which Seller wishes to incorporate in the Scope of Work, but Seller shall not incorporate or specify that Hazardous Material for incorporation in the Scope of Work without the prior written consent of Purchaser, which shall not be unreasonably withheld.

(b)

Seller shall promptly upon request by Purchaser certify in writing that to the best of its knowledge no Hazardous Materials have been incorporated or specified for incorporation in the Scope of Work, except for those (if any) consented to by Purchaser under Section 3.4(a). In the event Seller, with Purchaser’s approval, incorporates any Hazardous Materials into the Scope of Work, Seller shall provide Purchaser with notification with respect thereto as set forth in Exhibit O on or prior to the shipment of Equipment containing such Hazardous Materials.

3.5

Employment of Trained and Experienced Personnel. TC “3.5†Employment of Trained and Experienced Personnel.” \L 2   Seller shall be responsible for employing and utilizing personnel, and for ensuring that its Vendors employ and utilize personnel, who possess the proper training and experience and are capable of performing the tasks for which they are employed or utilized. 

3.6

Not Used. TC “3.6†Not Used.” \L 2   

3.7

Not Used. TC “3.7†Not Used.” \L 2   

3.8

Compliance with Applicable Laws. TC “3.8†Compliance with Applicable Laws.” \L 2   

(a)

Seller’s Obligations. TC “(a)†Seller’s Obligations.” \L 3   Subject to Section 3.8(b), Seller shall ensure that Seller (in carrying out the Scope of Work) and the Scope of Work, shall comply with all Applicable Laws, notwithstanding that there may be shown in the Specification a specific requirement as to any part of the Scope of Work and notwithstanding any approvals identified in the Specification or any approvals given by Purchaser upon inspection of any part of the Scope of Work, subject, however, to the following:  (i) if the Specification specifically requires work in excess of that required by any Applicable Law, such specifically required work shall be performed by Seller as part of the Scope of Work required by this Agreement; and (ii) if the Specification requires work which is less than that required by any Applicable Law, Seller shall perform the work required by Applicable Law as part of the Scope of Work; provided that if any Applicable Law becoming effective subsequent to December 15, 1999 and not adopted prior to December 15, 1999 exceeds or is otherwise in conflict with the requirements of the Specification in effect on December 15, 1999, the parties shall enter into a Change Order under Article XI reflecting any change in the Scope of Work required to comply therewith and any change in the Purchase Amount or the Delivery Dates to which Seller or Purchaser may be entitled in connection therewith.  

(b)

Exception. TC “(b)†Exception.” \L 3   Notwithstanding the provisions of Section 3.8(a), Purchaser shall be entitled to elect not to have the Equipment comply with any Applicable Law becoming effective subsequent to the date of this Agreement and not adopted prior to the date of this Agreement.  In that event, no Change Order shall be entered into pursuant to Article XI, and Purchaser shall indemnify Seller against any loss suffered by Seller as a result of the failure of the Equipment to satisfy such Applicable Law. 

3.9

Approved Vendors. TC “3.9†Approved Vendors.” \L 2   Seller shall utilize the Vendors listed in Exhibit B-3 for that designated portion of the Scope of Work there indicated.  Except as provided in the preceding sentence, it is expressly understood that Seller will have the right to utilize all resources within its global manufacturing and supplier network to supply the requirements of this Agreement.  Under no circumstances shall this Section 3.9 have the effect of relieving Seller from any of its obligations under this Agreement.  

3.10
Packing and Insurance. TC “3.10†Packing and Insurance.” \L 2   

3.10.1
Packing Recommendation. TC “3.10.1†Packing Recommendation.” \L 3   Seller shall perform all packing of the Equipment to the highest commercial standard practices of the industry to prevent damage during its handling and transportation to the Delivery Point.   Seller shall respond to Purchaser’s insurance representative’s (Salvage Association or similar insurance surveyor as appointed by Purchaser) (the “Insurance Representative”) recommendations concerning:

(i)

packing of the Equipment; 

(ii) 

Seller’s execution of the load plan on its transport to preclude damage during transit;

(iii)

transshipment; and

(iv)

movement to the Delivery Point, including route surveys.

Seller shall immediately notify Purchaser of any unreasonable recommendations.

3.10.2
Impact Indicators. TC “3.10.2†Impact Indicators.” \L 3   Seller shall provide Purchaser with details of procedures pertaining to securing the Equipment during transportation.  If as a result of such review, Purchaser reasonably determines that impact indicators are required, Seller shall provide them within the Purchase Amount.

3.10.3
Insurability Certificate. TC “3.10.3†Insurability Certificate.” \L 3   Seller expressly acknowledges and agrees that it will not commence transport of the items of Equipment unless:

(i)

the Insurance Representative conducts a load plan and load survey and issues an insurance certificate (the “Insurability Certificate”) attesting that its recommendations were carried out for such shipment with respect to the Equipment listed in Exhibit L; or

(ii)

Purchaser’s Representative expressly waives such requirement for that shipment.

3.10.4
Notice of Shipment. TC “3.10.4†Notice of Shipment.” \L 3   Seller recognizes that failing to comply with this Section may jeopardize Purchaser’s insurance program.  Seller shall provide the Insurance Representative with a load and transportation plan forty five (45) days prior to loading.  Seller shall provide Purchaser’s Representative with reasonable advance notice of the expected packing date and the expected loading date of any shipment of any part of the Equipment, and shall provide two Business Days advance notice of the actual packing date and the actual loading date of each such shipment.  Purchaser may designate its Insurance Representative as recipient of such notice.  Provided Seller has provided Purchaser with such notice by such notice dates, if the Insurance Representative is not available to perform the necessary inspections on the dates of loading indicated in Seller’s notice, or the recommendations of the Insurance Representative are mutually agreed by Seller and Purchaser to have been unreasonable, Purchaser shall extend the applicable Delivery Date to the extent Seller is delayed by such unavailability or unreasonable recommendations, and shall compensate Seller for any applicable costs including demurrage attributable thereto.  Seller shall not be entitled to any extension of the Delivery Date for any delays in receiving the Insurability Certificate for which Seller is responsible.

3.10.5
Compliance with Recommendation. TC “3.10.5†Compliance with Recommendation.” \L 3   Seller’s compliance with the Insurance Representative’s recommendations shall not relieve Seller of its responsibility for risk of loss and damage of the Equipment in accordance with this Agreement through delivery to the Delivery Point.

3.10.6
Coordination. TC “3.10.6†Coordination.” \L 3   Seller agrees to host a transportation coordination meeting at Seller’s works on a mutually agreed date not later than three (3) months before the scheduled date of shipment of the first Equipment to be shipped to the Delivery Point.  Purchaser shall coordinate attendance by its Insurance Representative.

3.11
Financing and Insurance Assistance. TC “3.11†Financing and Insurance Assistance.” \L 2   Seller shall provide such information as Purchaser may reasonably request in connection with obtaining financing and insurance for the Facility including providing information related to design, engineering and status of the completion of the Scope of Work and Seller’s credentials and experience, and Seller shall, as required, perform reasonable travel.  Purchaser shall reimburse Seller at commercially reasonable rates for its time in providing information not related to the Scope of Work.  Lender and the Lender’s engineers and consultants shall have the right to participate in all inspections conducted by Purchaser under this Agreement and to attend all tests of the Equipment.  At Purchaser’s request, Seller shall furnish to Lender copies of notices given to Purchaser hereunder.  

3.12
Purchaser Permit Support. TC “3.12†Purchaser Permit Support.” \L 2   Seller shall provide in a timely fashion all information, data and documents that Purchaser may reasonably require for Purchaser to obtain Facility permits.

3.13
Not Used. TC “3.13†Not Used.” \L 2   

3.14
Spare Parts. TC “3.14†Spare Parts.” \L 2   

3.14.1
Commissioning Spares. TC “3.14.1†Commissioning Spares.” \L 3  Seller's list of start-up and commissioning spares is set forth in Exhibit M-1.  Sellers list of special tools needed during start-up and commissioning is set forth in Exhibit M-2.  Seller shall provide to Purchaser at no additional charge: (i) all spare parts necessary to support start up, commissioning, and the Performance Tests, and (ii) all installation and maintenance tools that are not normally found available in the market place.

3.14.2
Operating Spares. TC “3.14.2†Operating Spares.” \L 3  Set forth in Exhibit M-3 is a priced listing of operating and maintenance spare parts (the “O&M Spares”) for the Power Trains.  Purchaser may elect to purchase any quantity or type of the O&M Spares for up to six years from the date of delivery of the last Major Component to be delivered for any Unit subject to the terms and conditions set forth in Exhibit M-3.  No O&M Spares are included in the Purchase Amount.  O&M Spares purchased under this Agreement shall be delivered FOB factory in accordance with Exhibit M-3, and shall be paid for as provided in Exhibit M-3.  Purchaser’s purchase or lack of purchase of O&M Spares under this Agreement shall not preclude Purchaser, or Purchaser’s operator, from purchasing such spare parts under separate agreement with Seller.

3.15
Key Personnel. TC “3.15†Key Personnel.” \L 2   Seller shall provide Purchaser with biographical data for the Project Manager and lead technical advisor at the Site.  If, in the reasonable opinion of Purchaser, Purchaser determines that such a key person is not adequately performing, Purchaser may require Seller to remove such person from work on the Scope of Work under this Agreement and replace him or her with a satisfactory replacement.

ARTICLE IV
SELECTIONS TC “ARTICLE IV†SELECTIONS” \L 1 
4.1 seq L3\r0\h 

 seq L4\r0\h 

 seq L5\r0\h   Selection of Delivery Dates. TC "4.1†Selection of Delivery Dates."\L2  In the event Purchaser wishes the Delivery Dates for the Major Components of the Units to be as set forth in Part A of Section 9.2.1 (the “Earlier Delivery Dates”), Purchaser may select those Delivery Dates by giving written notice to that effect to Seller no later than August 31, 2000.  In the event Purchaser shall fail to give such notice by such date, the Delivery Dates for the Major Components of the Units shall be as set forth in Part B of Section 9.2.1 (the “Later Delivery Dates”).  
4.2 seq L3\r0\h 

 seq L4\r0\h 

 seq L5\r0\h   Not Used. TC "4.2†Not Used."\L2 
4.3 seq L3\r0\h 

 seq L4\r0\h 

 seq L5\r0\h   Further Negotiations Relating to the Xonon Technology. TC "4.3†Further Negotiations Relating to the Xonon Technology."\L2   At any time prior to the date by which Purchaser or Seller must elect (if at all) pursuant to Section 4.4 that the Equipment include the DLN/SCR Technology in lieu of the Xonon Technology (the “DLN/SCR Election”):

(i) either party may request and Purchaser and Seller shall thereupon promptly enter into good faith discussions and negotiations with respect to any amendments to this Agreement or other agreements which in either party’s view would be appropriate in the event neither Purchaser nor Seller makes the DLN/SCR Election, including but not limited to an amendment of this Agreement incorporating performance and other specifications and guarantees for the Equipment in the event the Equipment includes the Xonon Technology; and

(ii) either party may request and Purchaser and General Electric International (“GEII”) shall thereupon promptly enter into good faith discussions and negotiations with respect to a long term service agreement between Purchaser, on the one hand, and GEII, on the other hand, providing for maintenance and servicing by GEII of any XONON Technology-equipped Equipment over an extended term (the “LTSA”).  The intent of any such LTSA will be to structure, to the extent commercially practicable, payment and pricing provisions thereunder to ensure that the total life-cycle cost of purchasing, installing, operating and maintaining Equipment utilizing the XONON Technology will be no higher than for Equipment utilizing traditional DLN/SCR technology, considering all cost benefits and detriments and other factors considered by either party to be pertinent including, but not limited to, cost of ammonia, catalyst replacement, parts, labor and downtime, plant output (as affected by back pressure and the absence of duct burners), insurance issues, cost of money, cost of emissions credits and length of life cycle.  Seller shall cause GEII to participate in the discussions and negotiations contemplated by this clause (ii) as and when required by this clause (ii).

None of the parties is obligated to agree to any amendment or agreement described in this Section 4.3, and either party may refuse to agree to any such amendment or agreement for any or no reason as the party deems appropriate in its sole discretion.

4.4 seq L3\r0\h 

 seq L4\r0\h 

 seq L5\r0\h   Xonon Opt Out. TC "4.4†Xonon Opt Out."\L2   

(a)
Purchaser and Seller shall each be free to elect by notice given to the other that the Equipment include the DLN/SCR Technology in lieu of the Xonon Technology.  That election may be made by Purchaser or Seller at any time prior to March 1, 2001 (in the event Purchaser shall have selected the Earlier Delivery Dates in accordance with Section 4.1) or March 1, 2002 (in the event Purchaser shall not have selected the Earlier Delivery Dates in accordance with Section 4.1) and for any or no reason as Purchaser or Seller may deem appropriate in its sole discretion and regardless (among other things) of any results achieved in the Xonon Implementation Program and any prior negotiations or agreement between any of the parties as to any of the matters referred to in Section 4.3.

(b)  From and after the date of any election of the DLN/SCR Technology by either Seller or Purchaser in accordance with this Section 4.4, the Equipment shall include the DLN/SCR Technology in lieu of the Xonon Technology.  Until and in the absence of any such election by either Seller or Purchaser, the Equipment shall include the Xonon Technology and not the DLN/SCR Technology.

4.5 seq L3\r0\h 

 seq L4\r0\h 

 seq L5\r0\h   No Prejudice. TC "4.5†No Prejudice."\L2   No election or selection or failure to elect or select by either party under this Article IV shall impair the rights or obligations of either party under this Agreement except as expressly provided in this Article IV.

ARTICLE V
PURCHASE AMOUNT AND OTHER CHARGES TC “ARTICLE V†PURCHASE AMOUNT AND OTHER CHARGES” \L 1 
5.1

Purchase Amount. TC “5.1†Purchase Amount.” \L 2   The only consideration payable to Seller for the Scope of Work shall be the amounts set forth in the payment and cancellation schedule attached as Exhibit E (the “Payment and Termination/Cancellation Charge Schedule”), subject to increase or decrease in each case only as provided in Section 5.3 or the provisions of this Agreement there referred to (the “Purchase Amount”).  The Purchase Amount shall be paid in accordance with Article VI.  

5.2

Taxes and Contributions. TC “5.2†Taxes and Contributions.” \L 2   

5.2.1
Seller Responsibility for Employment Taxes. TC “5.2.1†Seller Responsibility for Employment Taxes.” \L 3   Seller assumes full responsibility for and agrees to pay all contributions and taxes payable under all Applicable Laws pertaining to social security laws, unemployment compensation laws and income tax laws as they apply to Seller’s and Vendor’s employees engaged in the performance of the Scope of Work.  Seller acknowledges that neither Purchaser nor Agent has any responsibility for such taxes as they apply to Seller, Seller’s employees or the employees of Vendors.

5.2.2
Seller’s Responsibility for Other Taxes. TC “5.2.2†Seller’s Responsibility for Other Taxes.” \L 3   Seller is also responsible for and agrees to pay or cause to be paid when due all taxes arising out of the performance of any part of the Scope of Work by Seller, including import duties, harbor taxes, and personal and corporate taxes.  However, the Purchase Amount excludes any US state or local jurisdiction imposed property, license privilege, sales, use, excise, gross receipts (other than corporate franchise taxes calculated by reference thereto), valued added, or similar tax which may now or hereafter be due with respect to the sale of the Equipment to Purchaser or Purchaser’s ownership or use of the Equipment.  Any and all taxes identified in the preceding sentence are for the account of Purchaser, and Purchaser agrees to pay any such tax when due or to reimburse Seller within twenty five (25) days after the date of Seller’s invoice for any such tax which Seller is required to pay.  Should Purchaser be exempted from any such tax it shall provide Seller with certification prior to transfer of title of the Equipment or at the time the certification is obtained, whichever first occurs.

5.2.3
Tax Penalties. TC “5.2.3†Tax Penalties.” \L 3   Seller further agrees to pay any tax, interest, penalty, fine, cost, loss and expense (including court costs and attorney’s fees) of whatever kind, which either Purchaser or Agent may incur, be required by law to pay, or be liable for as a result of, arising from, in connection with, related to or based on any failure by Seller to perform any of its obligations under this Section 5.2. 

5.3

Changes to the Purchase Amount. TC “5.3†Changes to the Purchase Amount.” \L 2   The Purchase Amount shall be adjusted only:

(a)

as and to the extent provided in Article XI in connection with Change Orders entered into by the parties under Article XI (including Change Orders entered into on account of changes in Applicable Laws as described in Section 3.8(a); 

(b)

as and to the extent provided in Article XVIII in connection with Events of Force Majeure; and 

(c)

as and to the extent provided in Section 5.4.

5.4

Cancellation.  TC “5.4†Cancellation.” \L 2  Purchaser may cancel this Agreement with respect to either of the Power Trains at any time prior to transfer of title to the Power Train as to which this Agreement is to be cancelled, without cause and for its own convenience, upon written notice given to Seller.  Upon any such cancellation as to a Power Train, Seller shall be entitled to the applicable cancellation charge set forth in Exhibit E.

In the event the cumulative payments becoming due and payable by Purchaser prior to cancellation and attributable to a cancelled Power Train (including but not limited to any payments to which any credit described in Section 6.1.1 or Section 6.1.3 has been applied) exceed the applicable cancellation charge for that Power Train, Seller shall pay Purchaser the excess amount.  Conversely, should the applicable cancellation charge for a cancelled Power Train exceed the cumulative payments becoming due and payable by Purchaser prior to cancellation and attributable to that Power Train (including but not limited to any payments to which any credit described in Section 6.1.1 or Section 6.1.3 has been applied), Purchaser shall pay Seller the excess amount.  Any payments by either party under this Section 5.4 shall be due and payable within thirty (30) days after the date of cancellation.

If Purchaser cancels a Power Train pursuant to this Section 5.4, Seller shall retain title to the CTG(s) included in that Power Train, and Purchaser shall be entitled to the remainder of the Equipment included in that Power Train.  If Purchaser cancels a Power Train pursuant to this Section 5.4, at Purchaser’s option, Seller shall, promptly upon such cancellation, transfer title to the Equipment to be retained by Purchaser and all labor and materials incorporated in or ordered or identified by Seller for incorporation in that Equipment to Purchaser, free and clear of all liens, claims, encumbrances and other rights of any kind in Seller or any person or entity other than Purchaser.  All items as to which title is so required to be transferred shall be delivered to Purchaser, at Purchaser’s cost and expense, at the location specified by Purchaser.

In the event of any cancellation as to both Power Trains, all obligations of the parties under this Agreement shall terminate except as otherwise expressly provided in this Agreement.  Upon any cancellation as to only one Power Train: (i) the Purchase Amount in effect immediately prior to the cancellation shall be reduced by the total payments set forth in Exhibit E (as amended (if at all) prior to the date of cancellation) for the cancelled Power Train; (ii) the obligations of the parties under this Agreement shall terminate as to the cancelled Power Train; and (iii) the obligations of the parties under this Agreement as to the Power Train not cancelled shall continue in full force and effect, except as amended pursuant to the following paragraph.

In the event of any cancellation of this Agreement as to either Power Train, the Performance Guarantees under this Agreement (other than the Emissions Guarantee and the Sound Level Guarantees) and the “Performance Guarantees” under the Other Power Train Contract (other than the “Emissions Guarantee” and the “Sound Level Guarantees”) shall be amended as necessitated by the cancellation.
5.5

Change of Facility; Mothballing. TC “5.5†Change of Facility; Mothballing.” \L 2   

5.5.1
Change of Facility. TC “5.5.1†Change of Facility.” \L 3   Purchaser may at any time and from time to time and for any reason change the Facility where either of the Power Trains will be installed by notice given to Seller.  Any such change in the Facility shall be effected by a Change Order in accordance with Article XI, which shall identify the new Facility and any increase (or decrease) in the Purchase Amount or change in the Delivery Dates to which either Seller or Purchaser may be entitled in connection with the change of Facility. 

5.5.2
Mothballing. TC “5.5.2†Mothballing.” \L 3   

(a)

Purchaser may by notice given to Seller not later than February 15, 2002 (in the event Purchaser shall have selected the Earlier Delivery Dates pursuant to Section 4.1) or February 15, 2003 (in the event  Purchaser shall have failed to select the Earlier Delivery Dates pursuant to Section 4.1), or if the Equipment cannot be received at the Facility for reasons not attributable to Seller, elect to have Seller deliver one or more of the Power Trains to an appropriate storage facility to be provided by Seller (the “Equipment Storage Facility”).  Any such election by Purchaser shall relieve Seller of its obligation to post the standby letter of credit described in Section 6.1.2 and also from any obligation to pay Delivery or Take Over Liquidated Damages accruing from and after the date of such election.  Upon delivery of the Equipment to the Equipment Storage Facility: (1) Seller’s delivery obligation shall be deemed fulfilled, (2) as provided in Section 15.2.1, title to the Equipment shall pass to Purchaser; and (3) any amounts which would otherwise be payable to Seller upon delivery of the stored Power Train(s) to the Delivery Point shall be payable upon presentation of Seller’s invoices as modified herein.

(b)

Seller shall care for and maintain the stored Power Train(s) while stored in the Equipment Storage Facility.

(c)

All expenses incurred by Seller by reason of any election or request by Purchaser under this Section 5.5.2 (including those for preparation for and placement into storage, handling, inspection, preservation, insurance, storage, removal charges, increased costs of providing the TDI or any warranty service and any taxes (anything to the contrary in this Agreement notwithstanding)) shall be payable to Seller pursuant to a Change Order which shall be entered into by Purchaser and Seller under Article XI.

(d)

When (if ever) requested by Purchaser, Seller shall arrange on behalf of Purchaser and at Purchaser’s expense for shipment of a stored Power Train from the Equipment Storage Facility to the Delivery Point.  From and after such delivery, the obligations and rights of the parties under this Agreement (including the parties’ obligations with respect to installation and performance testing of the Equipment, the parties’ rights upon any failure of the Equipment to meet Performance Guarantees and the rights and obligations of the parties with respect to warranty claims) shall be the same as if no interim storage at the Equipment Storage Facility had occurred, subject only to the provisions of this Section 5.5.2.

ARTICLE VI
PAYMENT TERMS TC “ARTICLE VI†PAYMENT TERMS” \L 1 
6.1
Payment of Purchase Amount. TC “6.1†Payment of Purchase Amount.” \L 2   

6.1.1
Credit for Xonon Agreement Payments. TC “6.1.1†Payments to Date.” \L 3   There shall be credited against the Purchase Amount and the payments set forth in Exhibit E in the order in which they come due an amount equal to all amounts paid or payable by Purchaser to Seller under Section 4.1 of the Xonon Agreement.  Amounts paid or payable by Purchaser to Seller under Section 4.1 of the Xonon Agreement and not credited against the Purchase Amount shall be credited against any cancellation charges incurred by Purchaser as a result of the cancellation of any or all of the Power Trains. 

6.1.2
Additional Payments. TC “6.1.2†Additional Payments.” \L 3   Subject to Sections 6.1.1, 6.1.3 and 6.3, payments toward the Purchase Amount shall be payable by Purchaser to Seller, on or after the 15th day of each month and within 30 days after receipt of Seller’s invoice therefor, as set forth in Exhibit E provided, the final payment provided for in Exhibit E shall be due and payable only after Seller has submitted to Purchaser, in addition to its invoice therefor, (1) an irrevocable standby letter of credit in substantially the form set forth in Exhibit D drawn on a U.S. bank located in the U.S. acceptable to Purchaser and in an amount equal to the final payment, and (2) an affidavit and lien release in the form set forth in Exhibit S. 

Concurrently with any adjustment in the Purchase Amount pursuant to Section 5.3 or any of the provisions there referred to, Exhibit E shall be amended as appropriate to reflect the adjustment.

6.1.3
Early Termination of XONON Implementation Program. TC “6.1.3† Early Termination of XONON Implementation Program.” \L 3   In the event the Xonon Implementation Program shall be terminated by mutual agreement of Purchaser and Seller before the due date of the first payment called for in Exhibit E, the provisions of this Section 6.1.3 shall apply.  In the event Purchaser and Seller shall agree in connection with the mutually agreed termination that Purchaser shall be relieved from paying any amount under Section 4.1 of the Xonon Agreement by reason of the mutually agreed termination, then Purchaser shall within 15 days after request therefor by Seller pay to Seller as a non-refundable deposit to be credited against the Purchase Amount an amount equal to the total of all payments which Purchaser and Seller agree Purchaser shall be relieved from paying under Section 4.1 of the Xonon Agreement by reason of the mutually agreed termination.

6.2

No Prejudice. TC “6.2†No Prejudice.” \L 2   The payment of any payment to Seller shall not (i) prejudice or constitute a waiver of the right of Purchaser to protest or question the correctness thereof or the compliance of the Scope of Work or any portion thereof with this Agreement or of any other right or claim of Purchaser under this Agreement, (ii) be considered or deemed to represent that Purchaser has inspected any of the Scope of Work or checked the quality or quantity thereof or that Purchaser knows or has ascertained how or for what purpose Seller has used sums previously paid or (iii) be deemed or construed as an approval or acceptance of any of the Scope of Work.  Seller’s acceptance of partial payment of any amount shall not be deemed to constitute a waiver of the right to receive any amounts which are then in dispute.  Seller, and Purchaser shall use their best efforts to resolve all disputed amounts as soon as practicable.  Any undisputed amounts not paid when due shall bear interest at the Interest Rate.

6.3

Payments Withheld or Offset. TC “6.3†Payments Withheld or Offset.” \L 2   

6.3.1
Payments Withheld. TC “6.3.1†Payments Withheld.” \L 3  Purchaser may, following notice to Seller of its intent to withhold, and Seller not having eliminated the basis for the withholding within thirty (30) days of such notice, withhold payment on an invoice or a portion thereof in an amount and to such extent as may be reasonably necessary, subject to the dispute resolution provisions of Article XXVI, to protect Purchaser from loss because of:

(a)
defective work or Equipment not remedied pursuant to Sections 8.5, 9.5.1, 9.7.9 or the warranty provisions of Article XIV;

(b)
third party suits, stop notices or liens for which Seller is liable under this Agreement, whether directly or pursuant to any indemnification obligation hereunder, (other than those provided for by insurance, bonds or other security) made on or filed with Purchaser or with respect to the Facility or the Equipment and not cleared by Seller by payment, deposit or otherwise to the reasonable satisfaction of Purchaser within ten (10) days after receipt by Seller of written notice from Purchaser requesting such action; and

(c)
uninsured damage to Purchaser or the Equipment which results solely from Seller's failure to obtain or maintain the insurance required by the provisions of Article XIX or from any action or inaction by Seller or any Vendor which excuses any insurer from liability for any loss or claim otherwise covered by insurance.

In the event a payment is improperly withheld or not paid when due and payable, such payment amounts due and payable shall accrue interest at the Interest Rate commencing on the date that payment would have been payable, had the withholding not occurred.

6.3.2
Offset for Liquidated Damages and Other Amounts. TC “6.3.2†Offset for Liquidated Damages and Other Amounts.” \L 3   Purchaser shall have the right to offset against any payments due to Seller any amounts due to Purchaser from Seller, including, but not limited to, the amount of any Liquidated Damages due from Seller.  In the event Purchaser offsets Liquidated Damages which Seller disputes and it is subsequently determined that amount or a portion of the disputed amount should not have been offset, interest on the portion of the offset that should not have been offset shall accrue at the Interest Rate commencing on the date the payment that was offset would have been payable if the amount had not been offset.

6.4

Payment of Liquidated Damages. TC “6.4†Payment of Liquidated Damages.” \L 2   

6.4.1
Not Used. TC “6.4.1†Not Used.” \L 3   

6.4.2
Payment of Document and Delivery Liquidated Damages. TC “6.4.2†Payment of Document and Delivery Liquidated Damages.” \L 3   Purchaser may, upon or after the fifth (5th) day of each month, invoice Seller for any Document Liquidated Damages or Delivery Liquidated Damages that accrued prior to such month, provided, however, that Purchaser may invoice Seller for Document or Delivery Liquidated Damages at any time after such Liquidated Damages accrue.  To the extent Purchaser has not declared that it has offset such Liquidated Damages, Seller shall pay such invoiced amount within thirty (30) days of receipt of Purchaser’s invoice.  

6.4.3
Payment of Take Over Liquidated Damages. TC “6.4.3†Payment of Take Over Liquidated Damages.” \L 3   Purchaser may upon or after the fifth (5th) day of each month, invoice Seller for any Take Over Liquidated Damages that accrued prior to such month, provided, however, that Purchaser may invoice Seller for Take Over Liquidated Damages at any time after such Liquidated Damages accrue.  To the extent Purchaser has not declared that it has offset such Take Over Liquidated Damages, Seller shall pay such invoiced amount within thirty (30) days of receipt of Purchaser’s invoice.

6.4.4
Payment of Performance Liquidated Damages. TC “6.4.4†Payment of Performance Liquidated Damages.” \L 3   Performance Liquidated Damages, if any, shall be calculated in accordance with Sections 10.10.2 and 10.10.3, and be set out in Purchaser’s invoice pursuant to Section 10.10.6, which shall be due and payable within thirty (30) days after the date of delivery of the invoice.

6.5

Not Used. TC “6.5†Not Used.” \L 2   

6.6

Lien Release. TC “6.6†Lien Release.” \L 2   Seller represents that all amounts reflected on invoices submitted by Seller for payment will be accurate, just, due and owing under the terms of this Agreement.  Purchaser shall not be required to make payment of any invoice unless such invoice is accompanied with Seller’s affirmation warranting that all services, equipment, materials and information performed or provided by Seller or its Vendors prior to the date of the invoice are free and clear of liens, claims, security interests and encumbrances arising in favor of Seller, its Vendors and other persons or entities able to make a claim by reason of having provided labor, materials or equipment relating to performance of this Agreement or any portion thereof or otherwise arising by, through or under Seller, its Vendors or any such person.  Notwithstanding the above, Seller’s lien release in the form set forth in Exhibit S shall only be required with the invoice for the final payment.

6.7

Invoices. TC “6.7†Invoices.” \L 2   

6.7.1
Contract Reference. TC “6.7.1†Contract Reference.” \L 3   Each invoice will reference PP-2/4-98.  

6.7.2
Payee and Address for Invoices. TC “6.7.2†Payee and Address for Invoices.” \L 3   Invoices will be made out as payable by and mailed or hand carried to:

Enron North America Corp.

101 California Street, Suite 1950

San Francisco, CA  94111

Attn: Dean Russell

Purchaser anticipates that the mailing address of the invoice may change, and agrees to notify Seller of such change prior to the change. 

6.7.3
Date of Receipt. TC “6.7.3†Date of Receipt.” \L 3   Date of receipt of invoice by Purchaser will be evidenced by date stamp, or other generally accepted date receipting system.

6.8

Method of Payment. TC “6.8†Method of Payment.” \L 2   Payment will be made by electronic wire transfer, unless otherwise requested by Seller, to a United States bank within the United States.  Seller’s invoices must provide all necessary information (including Tax I.D. and account number) to enable the payor to effect such payment.

ARTICLE VII
COMMENCEMENT AND PROSECUTION OF SCOPE OF WORK, TERMINATION TC “ARTICLE VII†COMMENCEMENT AND PROSECUTION OF SCOPE OF WORK, TERMINATION” \L 1 
7.1

Commencement and Prosecution of Scope of Work. TC “7.1†Commencement and Prosecution of Scope of Work.” \L 2   Except as otherwise expressly permitted by this Agreement, the Scope of Work shall be commenced and thereafter performed in accordance with the Seller’s project management plan submitted pursuant to Section 3.3(iii) and the Project Schedule to be developed by Purchaser based thereon pursuant to Exhibit K. 

7.2

Not Used. TC “7.2†Not Used.” \L 2   

7.3

Termination. TC “7.3†Termination.” \L 2   This Agreement, and all obligations of the parties hereunder except for those specifically identified below in this Section 7.3, shall terminate upon the earlier of:

(i)

the cancellation by Purchaser of all Power Trains under Section 5.4; or

(ii)

termination due to an Event of Seller Default or an Event of Purchaser Default under Article XVII; or

(iii)

when all obligations of the parties under this Agreement have been fully performed.

and, in each case, after payments by or credits to each party of all amounts due and payable by or to it under this Agreement; provided, however, that the rights and obligations of the parties under Articles XVII (Default), XX (Indemnification), XXI (Non‑Disclosure of Information), Section 30.2 (Governing Law), XXVI (Arbitration) and XXVII (Limitation of Liability) shall survive termination of this Agreement; except that if termination occurs under (ii) above, obligations under Article XIV (Warranties) shall also apply.

ARTICLE VIII
INSPECTION AND CORRECTION OF WORK TC “ARTICLE VIII†INSPECTION AND CORRECTION OF WORK” \L 1 
8.1

Inspections. TC “8.1†Inspections.” \L 2   Seller shall provide Purchaser and Lender or their designated representatives with access to the Scope of Work at all reasonable times wherever in preparation or progress and shall work closely with Purchaser in performing this Agreement.  Purchaser or its designated representatives shall have the right from time to time during the performance of the Scope of Work to observe, inspect, examine and review the performance thereof.  Purchaser’s right to observe, inspect, examine and review under this Section 8.1 shall include manufacturing schedules; compliance with this Agreement; workmanship; dimensional tolerances; production tests; production inspections; assembly of components; panel inspection and testing; and the witnessing of testing of the Equipment at any stage of design, procurement, production, or manufacture at Seller’s works or those of its Vendors to verify that the Equipment conforms to the requirements of this Agreement.  However, any observation, inspection, examination or review of the Scope of Work shall not constitute or be deemed to be actual control or a right to control Seller, its employees, agents, personnel, Affiliates, or Vendors.  Seller shall not be required to provide Purchaser access to areas where Seller is performing proprietary work unless a portion of the Scope of Work is being performed in such an area.  In such event Seller may take measures as it deems appropriate to isolate other ongoing proprietary work from Purchaser’s view, or if not practical, Purchaser agrees to enter into a mutually agreeable Confidentiality Agreement pertaining to such proprietary work.  By mutual agreement at or prior to the Order Definition Meeting (the “ODM”) between Agent and Seller to be scheduled by Seller for clarification of the scope of supply, Seller may elect not to perform any or all gas turbine full speed no load factory tests.  Notwithstanding any of the above, the exercise of any of the rights of Purchaser, Lender or their designated representatives under this Section 8.1 shall not materially and unreasonably interfere with or impede in any way Seller’s production processes, methods and schedule and those of its Vendors.

8.2

Resident Facilities. TC “8.2†Resident Facilities.” \L 2   If reasonably requested by Purchaser,  Seller will provide facilities as reasonably available for a resident quality representative in Seller’s works and those of its Vendors who are manufacturing Major Components.

8.3

Quality Plan. TC “8.3†Quality Plan.” \L 2   Seller shall implement a quality assurance plan in accordance with ISO 9001, 1994 and as set forth in Exhibit J, detailing:

(i)

specific authorities and responsibilities;

(ii)

procedures, methods and work instructions; and

(iii)

inspection and test plans.

In the event of a conflict between Exhibit J, ISO 9001, 1994 and Seller’s quality system, the order of precedence shall be, ISO 9001, 1994, Seller’s quality system and Exhibit J.

8.4

Notice. TC “8.4†Notice.” \L 2   By no later than ninety (90) days after commencement of the Scope of Work, Seller shall prepare its proposed list of witness test points for Purchaser’s review and approval, which approval shall not be unreasonably withheld.  Seller shall provide Purchaser with a notice of the actual date of a witness test point not less than fourteen (14) days prior to such date. In no event will there by any hold points for witness.

8.5

Correction of Equipment. TC “8.5†Correction of Equipment.” \L 2   

Prior to Final Acceptance, Seller shall, at its sole cost and expense and with the exception of Punchlist Items, promptly correct any part of the Equipment which is defective or not in accordance with this Agreement, regardless of the stage of its completion or the time or place of discovery of such condition and regardless of whether Purchaser has previously paid for or accepted such part of the Equipment  through oversight or otherwise.  Seller shall replace or correct such condition such that the Equipment is in accordance with this Agreement, including the Specification.  Seller may repair (making an item functional, but not necessarily conforming the work to its original specification) the Equipment or a portion of the Equipment only with Purchaser’s written consent.   Punchlist Items discovered prior to Final Acceptance shall be noted in a punchlist which shall be prepared and maintained by Seller and Purchaser jointly (the “Punchlist”).  All defects listed in the Punchlist shall be corrected within a reasonable time after Final Acceptance but in any event not later than the end of the Primary Warranty Period.  In the event Seller does not do this, Purchaser may, after prior written notice to Seller, draw down against the letter of credit provided by Seller under Section 6.1.2 the estimated value of the uncompleted work in order to have such work completed by others.

8.6

Additional Factory Testing. TC “8.6†Additional Factory Testing.” \L 2   If Purchaser has reason to believe, as evidenced by test data available to both parties, that any test or the results thereof are not in accordance with this Agreement, it may request Seller to repeat a test.  In the event as a result of such Purchaser requested test requirement the Equipment is found to not be compliant with the requirements of this Agreement, Seller shall correct such noncompliance and the cost and time associated with such Purchaser test requirement shall be to Seller’s account.  If the Equipment is found to be compliant with this Agreement, Seller shall be eligible for a Change Order arising out of such Purchaser test requirement.

8.7

Release for Delivery. TC “8.7†Release for Delivery.” \L 2   In addition to other conditions set forth in this Agreement, prior to Seller performing any Major Component packing and prior to actual shipment, Seller shall provide, seven (7) days in advance, written notice of such packing.  Purchaser’s approval and release to ship such Major Components shall not be unreasonably withheld provided Seller has met the requirements of this Agreement.  In the event Purchaser fails to respond to Seller’s notice of intent to pack and ship the Major Component, Seller may proceed to perform packing and staging at the place of manufacture pursuant to the notice and Seller shall be relieved of any Delivery Liquidated Damages associated with such failure by Purchaser to respond.

8.8

Reservation. TC “8.8†Reservation.” \L 2   Under no circumstances shall any observation, inspection, examination, review or request for any test by Purchaser, nor any failure by Purchaser to make any observation, inspection, examination, review or request for any test under this Article VIII or any other provision of this Agreement, have the effect of relieving Seller from any of its obligations under this Agreement.  The satisfaction of such obligations shall at all times remain solely the responsibility of Seller.

ARTICLE IX
DELIVERY AND SUBSEQUENT EVENTS TC “ARTICLE IX†DELIVERY AND SUBSEQUENT EVENTS” \L 1 
9.1

Delivery of Documentation. TC “9.1†Delivery of Documentation.” \L 2   Seller shall deliver to Purchaser each document described in Exhibit T by the time specified in Exhibit T for delivery of that document.  As is set forth in more detail in Exhibit T, certain of the drawings described in Exhibit T shall be subject to review and (in some cases) approval by Purchaser in accordance with the provisions of Exhibit T.  Exhibit T also identifies via asterisk those drawings subject to Document Liquidated Damages.

9.2

Delivery of Equipment. TC “9.2†Delivery of Equipment.” \L 2   

9.2.1
Delivery Dates. TC “9.2.1†Delivery Dates.” \L 3   Seller shall deliver the Major Components of each Unit to the Delivery Point no later than the delivery date therefor specified below and no earlier than 60 days prior to that date:

A.
If Purchaser Has Selected the Earlier Delivery Dates:

Major Components for each CTG and HRSG
Delivery Date

2x1 Power Train (except XONON Combustors if Xonon Technology Selected for Equipment)
July, 2002

1x1 Power Train (except XONON Combustor if Xonon Technology Selected for Equipment)
July, 2002

Xonon Combustors (N/A if DLN/SCR Technology selected for Equipment)
January, 2003

Major Components for each STG
Delivery Date

2x1 Power Train
May, 2002

1x1 Power Train
June, 2002

B. If Purchaser Fails to Select the Earlier Delivery Dates:

Major Components for each CTG and HRSG
Delivery Date

2x1 Power Train (except XONON Combustors if Xonon Technology Selected for Equipment)
July, 2003

1x1 Power Train (except XONON Combustor if Xonon Technology Selected for Equipment)
July, 2003

Xonon Combustors (N/A if DLN/SCR Technology selected for Equipment)
July, 2003

Major Components for each STG
Delivery Date

2x1 Power Train 
April, 2003

1x1 Power Train
May, 2003

Seller shall deliver the remainder of the Equipment to the Delivery Point on such schedule as may be mutually agreed (or barring such agreement not later than 30 days after the Delivery Date for the Major Components of the Unit to which it relates).  The date on which any Equipment (whether a Major Component of a Unit or any other part of the Equipment) is required to be delivered to the Delivery Point under this Section 9.2 is referred to in this Agreement as the “Delivery Date” for that Equipment.


9.2.1.1

Delivery Point. TC “9.2.1.1†Delivery Point.” \L 3  Seller shall transport each Power Train from its respective place of manufacture:

(i)

when by truck, to Purchaser’s laydown area at the Site; and

(ii)

when by rail, to the nearest accessible rail siding to the Site,

(the “Delivery Point”).  Purchaser shall be responsible for offloading the Equipment at the Delivery Point from the mode of transportation employed to deliver the Equipment there.  Seller shall use appropriately licensed and insurable carriers to deliver the Equipment to the Delivery Point.  In the event Purchaser is unable to offload within 2 days after arrival, Seller may allocate to Purchaser actual or customary demurrage charges incurred by Seller as a result of the detention of the transport vehicle.

9.2.2
Inventory Upon Delivery. TC “9.2.2†Inventory Upon Delivery.” \L 3   Seller shall be required, and Purchaser shall have the right, to inspect the Equipment for completeness, condition and packing upon delivery to the Delivery Point, and Seller shall immediately inform Purchaser of any damage discovered.

9.2.3
Delivery. TC “9.2.3†Delivery.” \L 3   Delivery of any item of Equipment shall be considered complete when delivered to the Delivery Point in a complete and undamaged condition. Purchaser shall have the right to inspect the Equipment for completeness and condition upon delivery to the Delivery Point for the purposes of determining delivery.  In the event a portion of the Equipment is damaged or defective upon delivery to the Delivery Point, Purchaser after making an initial assessment and consulting with Seller as to how such damage or defect will affect the installation, operation, performance, reliability, efficiency, and warranty of the damaged Equipment may either (i) reasonably determine that such damage or defect is such that the preceding criteria are so adversely affected that Purchaser cannot accept delivery of the damaged Equipment and declare that delivery has not occurred, or (ii) after taking into account such criteria and Seller’s proposed plan for correcting such damage or defect in accordance with Section 8.5, declare that delivery has occurred.  In the event Purchaser or Agent discovers such a damage or defect it shall notify Seller of such as soon as practical.

9.3

Not used. TC “9.3†Not used.” \L 2   

9.4

Seller’s Installation Recommendations. TC “9.4†Seller’s Installation Recommendations.” \L 2   As and when reasonably requested by Purchaser, Seller shall provide Purchaser with Seller’s recommendations (in the form of drawings, specifications and instructions) for installation and erection of the Equipment at the Facility.  These recommendations shall be consistent with good industry practice, this Agreement and the recommendations made by Seller generally for installations of comparable equipment manufactured by Seller.  Seller shall respond to inquiries by Purchaser, and provide clarification to Purchaser, with respect to Seller’s recommendations under this Section 9.4 promptly upon Purchaser’s reasonable request therefor.

9.5

Commissioning Period. TC “9.5†Commissioning Period.” \L 2   

9.5.1
Seller’s Recommendations. TC “9.5.1†Seller’s Recommendations.” \L 3   Purchaser shall notify Seller when each Power Train has achieved Mechanical Completion and provide a 45 day minimum period for the 1x1 Train and a 60 day minimum period for the 2x1 Train following the date of Purchaser’s notice for commissioning the Power Train (the “Commissioning Period”).  During the Commissioning Period for a Power Train, Seller shall recommend to Purchaser all steps and measures reasonably necessary to prepare the Power Train for the Performance Tests to the extent that the Power Train can be so prepared during the Commissioning Period.  Purchaser shall be responsible for and bear the cost of implementing all such steps and measures other than those for which Seller is responsible under the next sentence, including correcting any failure by Purchaser to install the Power Train in accordance with Seller’s recommendations under Section 9.4.  Seller shall be responsible for and bear the cost of implementing any necessary corrections to defective or deficient Equipment provided by Seller.  Seller shall use its reasonable efforts to minimize the time required to implement its recommendations under this Section.

9.5.2
Access. TC “9.5.2†Access.” \L 3   At least 45 days prior to the anticipated date of commencement of the Commissioning Period for a Power Train, Purchaser shall provide Seller with a schedule of Purchaser’s intended activities and requirements for operating time, access and operating loads for or with respect to the Power Train during the Commissioning Period therefor.  Seller may review and comment, as appropriate.  During the Commissioning Period for each Power Train, Purchaser shall make reasonable efforts to operate the Power Train for the time periods and at the operating loads as may reasonably be requested by Seller for commissioning checkouts and any needed replacements, adjustments or corrections and to make the Power Train  ready for the Performance Tests.  However, Seller’s operating time, access and operating load requirements shall not be to the exclusion of the needs of other Facility equipment being commissioned or tested during the Commissioning Period.  In the event of a conflict, Purchaser shall determine in good faith what it perceives to be the most mutually advantageous allocation of operating time, access and operating loads, and shall provide Seller with prompt oral notice of any need to allocate operating time, access or operating loads in accordance with this Section.

9.6

Not Used. TC “9.6†Not Used.” \L 2   

9.7

Performance Tests. TC “9.7†Performance Tests.” \L 2   

9.7.1
Performance Test Procedures. TC “9.7.1†Performance Test Procedures.” \L 3   Guidelines for the conduct of the Performance Tests (the “Performance Test Procedures”) are set forth in or will be determined in accordance with Exhibits F, F-1 and F-2.
9.7.2
Not used. TC “9.7.2†Not used.” \L 3   

9.7.3
Performance Testing Procedures. TC “9.7.3†Performance Testing Procedures.” \L 3   Any time after the end of the Commissioning Periods for the Power Trains, Purchaser will conduct performance tests of the Equipment in accordance with the Performance Test Procedures to determine proper operation of all major systems and whether and to what extent the performance of the Equipment satisfies the Performance Guarantees (the “Performance Tests”).  Purchaser shall bear the cost of performing all Performance Tests except as otherwise expressly provided in Sections 9.7.7(ii), 9.7.8 and 9.7.11.

9.7.4
Degradation. TC “9.7.4†Degradation.” \L 3   CTG performance in a Performance Test shall not be adjusted for degradation unless the CTG has been operated for more than 400 operating hours at the time of conduct of the initial Performance Test, in which event degradation adjustments shall be made in accordance with the Performance Test Procedures.  In no event shall operating hours necessary to diagnose a defect or deficiency in a CTG or its performance be added to the hour count.  

9.7.5
Seller Presence at Performance Tests. TC “9.7.5†Seller Presence at Performance Tests.” \L 3   At Seller’s cost, supervisory personnel of Seller shall have the right to be present and make suggestions as to the conduct of the Performance Tests.  Such personnel are not considered a part of Seller’s TDI.  Purchaser shall provide Seller with fourteen (14) days initial notice and five (5) days confirmation notice in advance of each Performance Test.  In no event will there be any hold points for witness or for the supervisory personnel described in this Section.

9.7.6
Test Uncertainty. TC “9.7.6†Test Uncertainty.” \L 3  Seller will be allowed to account for test uncertainty/test tolerance when comparing the Adjusted Electrical Output of the Power Trains to the Electrical Output Guarantee and the Minimum Electrical Output Guarantee and the Adjusted Heat Rate of the Power Trains to the Heat Rate Guarantee and the Maximum Heat Rate Guarantee.  However, the maximum test uncertainty/test tolerance that may be applied is 1.5% in the aggregate for Adjusted Heat Rate and 1.0% in the aggregate for Adjusted Electrical Output.

9.7.7
Fittings and Instrumentation. TC “9.7.7†Fittings and Instrumentation.” \L 3   

(i)  Seller shall be responsible for ensuring that the Power Trains are designed and manufactured with the proper fittings, orifices, and connections necessary to permit the conduct of the Performance Tests in accordance with the Performance Test Procedures.  Seller shall also identify to Purchaser the necessary fittings, orifices, and connections that should be installed in the remainder of the Facility to allow proper Performance Tests to be conducted.

(ii)  The parties anticipate using station instrumentation for the Performance Tests, except that Seller may provide, at its cost, any more precise temporary instruments Seller may wish to have utilized for the Performance Tests.

9.7.8
Consumable Spare Parts. TC “9.7.8†Consumable Spare Parts.” \L 3   The cost of spare parts consumed during the first Performance Test of each type to be run shall be borne by Purchaser, except to the extent such spare parts are required to be provided by Seller under Exhibit M-1.  The cost of spare parts consumed during any Performance Test required to verify correction of a defect in the Equipment or a deficiency in its performance discovered during a prior Performance Test shall be borne by Seller.

9.7.9
Correction of Performance. TC “9.7.9†Correction of Performance.” \L 3   In the event any deficiency in Equipment performance shall appear or be discovered during any Performance Test, Seller shall use good faith efforts to correct such deficiency prior to the Target Final Acceptance Date.  No deficiency shall be deemed corrected until the Equipment satisfactorily meets all of its Performance Guarantees, or as otherwise provided in this Agreement. 

9.7.10
Purchaser’s Obligations. TC “9.7.10†Purchaser’s Obligations.” \L 3   Until the Target Final Acceptance Date, Purchaser shall provide Seller with reasonable opportunity to implement the correction of deficiencies in Equipment performance appearing or discovered during Performance Tests.  However, it is understood that Purchaser will not be required to delay commencement of Commercial Operation until the Target Final Acceptance Date or take the Facility out of Commercial Operation, in whole or in part, for the purpose of affording Seller the opportunity to correct such deficiencies.  After Purchaser places the Facility into Commercial Operation, Purchaser shall provide Seller reasonable opportunity to correct such deficiencies during scheduled and unscheduled outages prior to the Target Final Acceptance Date.  In the event Purchaser puts the Facility into Commercial Operation before the Target Final Acceptance Date and Seller is denied such opportunity, then Seller shall be relieved of all liability for Performance or Take Over Delay Liquidated Damages on account of any such deficiency.   Further, such deficiency shall not be considered a Punchlist condition.

9.7.11
Repeat of Performance Tests. TC “9.7.11†Repeat of Performance Tests.” \L 3   In the event Seller makes repairs or takes other corrective action, except payment of liquidated damages, to correct a deficiency in Equipment performance discovered during a Performance Test, Purchaser at its sole reasonable discretion may require the conduct of another Performance Test or further Performance Tests as required to verify that such deficiency has in fact been corrected.  Seller shall bear all costs, except for fuel, in connection with the conduct of any such Performance Test.

9.7.12
Commercial Operation. TC “9.7.12†Commercial Operation.” \L 3   Purchaser shall have the right to put a Power Train into Commercial Operation at any time during or after the Commissioning Period therefor.  No such action shall impair or lessen any of Purchaser’s rights, or any of Seller’s obligations, unless stated elsewhere in this Agreement.

9.8

Final Acceptance. TC “9.8†Final Acceptance.” \L 2   “Final Acceptance” shall be deemed to have occurred when the following events described in any of paragraphs (a), (b) or (c); and all of the events in paragraphs (d) through (h) have been satisfactorily accomplished.

(a) The Facility shall have demonstrated through the EPC Performance Tests that it satisfies the EPC Performance Guarantees in terms of Electrical Output, Heat Rate, and Far Field Sound; and the Equipment shall have demonstrated compliance with the Emissions and Near Source Sound Level Guarantees as described in 10.5.3 and 10.6.1, respectively, or

(b) The Equipment shall have demonstrated through Performance Tests that it satisfies all of the individual Performance Guarantees set forth in this Agreement, except to the extent that satisfaction of a Performance Guarantee has been excused under Section 10.10.2 or 10.10.3; or 

(c) At Purchaser’s option, the Equipment has been placed into Commercial Operation prior to the Target Final Acceptance Date or the conduct of any Performance Tests, and Seller has not been provided the opportunity to correct any performance deficiencies pursuant to 9.7.10 above.

(d) The Facility shall have successfully passed the EPC Reliability Test, unless such test has been waived by Purchaser.  For determination of Final Acceptance of the Equipment, failure to pass the EPC Reliability Test shall not prevent the Equipment from being deemed to have achieved Final Acceptance if such failure is not due to any defect or deficiency of the Equipment.

(e) All special tools as set forth in Exhibit M-2 shall have been delivered to Purchaser; 

(f) Seller shall have executed and delivered to Purchaser an affidavit and lien release in the form set forth in Exhibit S;

(g) Seller shall have paid in full any undisputed Document Liquidated Damages and Delivery Liquidated Damages which may be due and payable by Seller;

(h) Seller shall have corrected all defects and deficiencies in the Equipment required to be corrected prior to Final Acceptance as set forth in Section 8.5.

Upon the satisfaction of these conditions, Seller may submit a certificate to Purchaser indicating it has achieved Final Acceptance.  Purchaser shall within ten (10) days of receipt of such certificate, either sign such certificate acknowledging concurrence or reject such certificate specifically stating the reasons for such rejection.  No Takeover Liquidated Damages shall be assessed during the period in which Purchaser is considering this certificate.

ARTICLE X
LIQUIDATED DAMAGES AND OTHER PAYMENTS; PERFORMANCE GUARANTEES TC “ARTICLE X†LIQUIDATED DAMAGES AND OTHER PAYMENTS; PERFORMANCE GUARANTEES” \L 1 
10.1
Document Liquidated Damages. TC “10.1†Document Liquidated Damages.” \L 2   In the event Seller fails to deliver to Purchaser any document designated with an asterisk in Exhibit T by the date provided in Exhibit T for delivery of that document, Seller shall pay Purchaser as liquidated damages per document for each day of delay in delivery the daily liquidated damage amount set forth below  (“Document Liquidated Damages”):


1 to 30 days late

$500 / day / document


30+ days late


$1000 / day / document

10.2
Delivery Liquidated Damages. TC “10.2†Delivery Liquidated Damages.” \L 2   The liquidated damages and other payments provided for in this Section 10.2 are referred to in this Agreement as “Delivery Liquidated Damages.”  

10.2.1
Major Components. TC “10.2.1† Major Components.” \L 3   For each day that completion of delivery of the last Major Component of a Unit, other than the Xonon Combustors, is delayed beyond the Delivery Date for those Major Components, Seller shall pay Purchaser liquidated damages at the rates set forth below:

# Days Late
$/Day/Unit

1-30
$15,000

31 +
$25,000

For sake of clarity, it is emphasized that the liquidated damages payable under this Section 10.2.1 are payable on a per Unit basis and only for days of delay in completion of delivery of the last Major Component of a Unit, other than the Xonon Combustors, and not for the aggregate number of days of late delivery of each Major Component.

10.2.2
Xonon Combustors. TC “10.2.2†Xonon Combustors.” \L 3   For each day that completion of delivery of a Xonon Combustor for a Xonon CTG is delayed beyond the Delivery Date for that Xonon Combustor, Seller shall also pay Purchaser liquidated damages at the rates set forth below:

# Days Late
$/Day/Unit

1-30
$15,000

31 +
$25,000

provided, Seller shall be entitled to a credit against any such liquidated damages payable in respect of a Xonon Combustor in an amount equal to any liquidated damages paid by Seller under Section 10.2.1 in respect of the same Xonon CTG.

For sake of clarity, it is emphasized that the liquidated damages payable under this Section 10.2.2 are payable on a per Unit basis and for the aggregate number of days of late delivery of the Xonon Combustor for a Xonon CTG.

10.2.3
Other Equipment. TC “10.2.2†Other Equipment.” \L 3   

(a)

In the event:


(i)
delivery of any item of Equipment other than a Major Component shall be delayed beyond the Delivery Date therefor; and


(ii)
such delayed delivery shall in whole or in part cause the EPC Contractor to be unable (without incurring additional costs) to adhere to its plan for construction of the Facility as in effect on the date Purchaser first learns that delivery of the item of Equipment has been or will be so delayed;

then, subject to Section 10.2.3(b), Seller shall pay Purchaser liquidated damages for each day of such delay in delivery of the item of Equipment at the rates set forth below:

# Days Late
$/Day/Unit

1-15
$2,500

16 – 30
$5,000

31 +
$7,500

 (b)

Seller shall not be obligated to pay liquidated damages to Purchaser under Section 10.2.3(a) if :


(i)
the inability of the EPC Contractor to adhere to its plan referred to in Section 10.2.3(a)(ii) can be avoided by any corrective actions which reasonably can be taken by the EPC Contractor under the circumstances at no cost to the EPC Contractor; or


(ii)
Seller either (A) takes corrective actions at Seller’s expense with the agreement of the EPC Contractor, or (B) agrees to reimburse the EPC Contractor for its demonstrated costs in taking such corrective actions.

10.3
Take Over Liquidated Damages. TC “10.3†Take Over Liquidated Damages.” \L 2   Subject to the other provisions of this Section 10.3, Seller shall pay liquidated damages to Purchaser in the amount of $90,000 per day for each day that Final Acceptance is delayed beyond the Target Final Acceptance Date due solely to the fault of Seller (the “Take Over Liquidated Damages”).  In the event such delay in Final Acceptance is not due solely to Seller’s fault, then Seller shall only be responsible for payment of that portion of any Take Over Liquidated Damages as shown to be attributable to Seller’s fault.  No Take Over Liquidated Damages are assessable if the cause of such delay in Final Acceptance was the late delivery of either Major Components or other Equipment for which Delivery Liquidated Damages were invoiced by Purchaser and paid by Seller prior to Final Acceptance.

10.3.1
Target Final Acceptance Date. TC “10.3.1†Target Final Acceptance Date.” \L 3   The Target Final Acceptance Date is June 15, 2003 (if Purchaser has selected the Earlier Delivery dates under Section 4.1) or June 15, 2004 (if Purchaser has not selected the Earlier Delivery dates under Section 4.1); provided, the Target Final Acceptance Date shall be extended (i) subject to the provisions of Article XVIII, by the number of days that Final Acceptance is delayed by an Event of Force Majeure, (ii) by the number of days by which Seller is entitled to extend the Target Final Acceptance Date under Article XI on account of a Change Order, (iii) by the number of days that Final Acceptance is delayed by any breach of this Agreement by Purchaser or by any Event of Purchaser Default under Section 17.5, and (iv) at the election of Purchaser by notice to Seller, by that number of days (not to exceed 180 days) which may be specified by Purchaser in its notice to Seller.

10.3.2
No Take Over Liquidated Damages Payable. TC “10.3.2†No Take Over Liquidated Damages Payable.” \L 3   No Take Over Liquidated Damages shall be payable (i) for any period after the Commercial Operation Date, or (ii) where the Facility has not achieved Final Acceptance for reasons not attributable in whole or in part to Seller’s failure to meets its obligations under the Agreement.  Further, Seller shall not be liable for Takeover Liquidated Damages as a result of a Commissioning Period of less than 45 days for the 1x1 Power Train or 60 days for the 2x1 Power Train, or failure to provide operating time, access and operating loads in accordance with Section 9.5.2.

10.3.3
Not Used. TC “10.3.3†Not Used.” \L 3   

10.4
Invoicing for Document, Delivery and Takeover Liquidated Damages. TC “10.4†Invoicing for Document, Delivery and Takeover Liquidated Damages.” \L 2   Any liquidated damages or other payments due and payable pursuant to Section 10.1, 10.2 or 10.3 may, at Purchaser’s option, be (i) offset in accordance with Section 6.3, (ii) invoiced by Purchaser and paid by Seller in accordance with Section 6.4 or (iii) neither offset nor invoiced to Seller.  It is acknowledged and agreed Purchaser is not obligated to invoice or offset any such damages or other payments even if entitled to do so under this Agreement.

10.5
Not Used. TC “10.5†Not Used.” \L 2   

10.5.3
Emissions Guarantee. TC “10.5.3†Emissions Guarantee.” \L 3   Seller guarantees that the Adjusted Emissions will not exceed the values set forth in Exhibit C (the “Emissions Guarantee”), when measured during the Performance Test used to determine compliance with the Emission Guarantee.

10.5.4
Not used. TC “10.5.4†Not used.” \L 3   

10.6
Sound Level Guarantees. TC “10.6†Sound Level Guarantees.” \L 2   

10.6.1
Near Source Sound Level Guarantee. TC “10.6.†Near Source Sound Level Guarantee.” \L 3   Seller guarantees that the near field sound pressure levels of each Unit shall not exceed the maximum value therefor set forth in Exhibit C (the “Near Source Sound Level Guarantee”), when measured during the Performance Test used to determine compliance with the Near Source Sound Level Guarantee.  The Near Source Sound Level Guarantee is limited to normal continuous sound sources within the Equipment.

10.6.2
Far Field Sound Level Guarantee. TC “10.6.2†Far Field Sound Level Guarantee.” \L 3   Seller guarantees that the far field sound pressure levels of the Power Trains shall not exceed the maximum values therefor stated in Exhibit C (the “Far Field Sound Level Guarantee”), when measured during the Performance Test used to determine compliance with the Far Field Sound Level Guarantee.  The Far Field Sound Level Guarantee is limited to normal continuous sound sources within the Equipment.

10.6.3
Applicable Performance Test Procedures. TC “10.6.3†Applicable Performance Test Procedures.” \L 3   The Performance Test Procedures for Performance Tests pertaining to Sound Level Guarantees (“Sound Level Tests”) shall provide for corrections for environmental conditions and sound produced by other Facility equipment in determining the sound levels produced by the Equipment. Purchaser will (a) provide all instrumentation (including special test instrumentation), operations, labor, consumables and fuel required for the Sound Level Tests, (b) provide sufficient load during all Sound Level Tests, (c) read and record all Sound Level Test data, and (d) calculate all Sound Level Test results, all at no cost to Seller except as otherwise provided in Sections 9.7.8 and 9.7.11.  Seller at its expense (a) has the right to have representatives present at all Sound Level Tests, (b) has the right to take its own data, and (c) has the right to review all data taken by Purchaser, at each Sound Level Test.

10.6.4
Not used. TC “10.6.4†Not used.” \L 3    

10.7
Not used. TC “10.7†Not used.” \L 2     

10.8
Electrical Output Guarantees. TC “10.8†Electrical Output Guarantees.” \L 2   

10.8.1
Minimum Electrical Output Guarantee. TC “10.8.1†Minimum Electrical Output Guarantee.” \L 3   Seller guarantees that the Adjusted Electrical Output of the Power Trains shall be equal to or greater than the value set forth in Exhibit C (the “Minimum Electrical Output Guarantee”), when measured during the two Test Runs (as defined in Exhibit F) which Seller selects for determination of its liability for Performance Liquidated Damages under this Agreement.  

10.8.2
Electrical Output Guarantee. TC “10.8.2†Electrical Output Guarantee.” \L 3   Seller further guarantees that the Adjusted Electrical Output of the Power Trains shall be equal to or greater than the value set forth in Exhibit C (the “Electrical Output Guarantee”), when measured during the two Test Runs (as defined in Exhibit F) which Seller selects for determination of its liability for Performance Liquidated Damages under this Agreement.  Liquidated damages are provided in Section 10.10.2 for any failure of the Power Trains to satisfy the Electrical Output Guarantee, and any such failure shall be excused by the payment of liquidated damages, as and to the extent provided in and subject to the provisions of Section 10.10.2.

10.9
Heat Rate Guarantees. TC “10.9†Heat Rate Guarantees.” \L 2   

10.9.1
Maximum Heat Rate Guarantee. TC “10.9.1†Maximum Heat Rate Guarantee.” \L 3   Seller guarantees that the Adjusted Heat Rate of the Power Trains shall not exceed the value set forth in Exhibit C (the “Maximum Heat Rate Guarantee”), when measured during the two Test Runs (as defined in Exhibit F) which Seller selects for determination of its liability for Performance Liquidated Damages under this Agreement.  

10.9.2
Heat Rate Guarantee. TC “10.9.2†Heat Rate Guarantee.” \L 3   Seller further guarantees that the Adjusted Heat Rate of the Power Trains shall not exceed the value set forth in Exhibit C (the “Heat Rate Guarantee”), when measured during the two Test Runs (as defined in Exhibit F) which Seller selects for determination of its liability for Performance Liquidated Damages under this Agreement.  Liquidated damages are provided in Section 10.10.3 for any failure of the Equipment to satisfy the Heat Rate Guarantee, and any such failure shall be excused by the payment of liquidated damages, as and to the extent provided in Section 10.10.3.

10.9.3
Not used. TC “10.9.3†Not used.” \L 3   

10.10
Liquidated Damages for Failure to Achieve Performance Guarantees. TC “10.10†Liquidated Damages for Failure to Achieve Performance Guarantees.” \L 2   

The EPC Contractor will guarantee, among other things, electrical output and heat rate for the Facility (the “EPC Performance Guarantees”).  These guarantees are based on the Electrical Output Guarantee and the Heat Rate Guarantee by Seller as set forth in this Agreement.  To the extent that failure of the Equipment to meet the Electrical Output Guarantee or the Heat Rate Guarantee results in failure of the Facility to meet the EPC Performance Guarantees, Seller shall pay to Purchaser Liquidated Damages if and when assessed by Purchaser.  Seller will not be assessed Liquidated Damages for Electrical Output and Heat Rate provided:

· The Facility meets its EPC Performance Guarantees, as set forth in 9.8(a); or

· The Equipment meets each of the individual Performance Guarantees as set forth in this Agreement.

10.10.1
Nonexcusable Performance Guarantees. TC “10.10.1†Nonexcusable Performance Guarantees.” \L 3   Liquidated damages are not provided for any failure of the Equipment to satisfy any of the following guarantees, and no such failure may be excused by the payment of liquidated damages.

(a) Emissions Guarantee as described in Section 10.5.3;

(b) Near Source Sound Level Guarantee as described in Section 10.6.1;

(c) Far Field Sound Level Guarantee as described in Section 10.6.2.

(d) Minimum Electrical Output Guarantee as described in Section 10.8.1;

(e) Maximum Heat Rate Guarantee as described in Section 10.9.1.

Notwithstanding the foregoing, if the Facility satisfies the EPC Performance Guarantees in terms of Electrical Output, Heat Rate and Far Field Sound, then the Seller’s obligation to satisfy (c), (d) and (e) above will be excused.
10.10.2
Output Liquidated Damages. TC “10.10.2†Output Liquidated Damages.” \L 3   Seller shall pay Purchaser, as liquidated damages, an amount equal to the sum of $800 per kW for each kW by which the average Adjusted Electrical Output is less than the Electrical Output Guarantee, when measured during the two Test Runs (as defined in Exhibit F) which Seller selects for determination of its liability for Performance Liquidated Damages under this Agreement (collectively, the “Output Liquidated Damages”).  Provided Seller has fulfilled its obligations under Section 9.7.9, the payment of Output Liquidated Damages as and when due and payable under this Agreement shall excuse any failure of the Equipment to satisfy the Electrical Output Guarantee.

10.10.3
Heat Rate Liquidated Damages. TC “10.10.3†Heat Rate Liquidated Damages.” \L 3   Seller shall pay Purchaser, as liquidated damages, an amount equal to the sum of $85,000 for each BTU/kWh(LHV) (and pro rata for portions thereof) that the average Adjusted Heat Rate is more than the Heat Rate Guarantee, when measured during the two Test Runs (as defined in Exhibit F) which Seller selects for determination of its liability for Performance Liquidated Damages under this Agreement (collectively, the “Heat Rate Liquidated Damages”).  Provided Seller has fulfilled its obligations under Section 9.7.9, the payment of Heat Rate Liquidated Damages as and when due and payable under this Agreement shall excuse any failure of the Equipment to satisfy the Heat Rate Guarantee.

10.10.4
Not Used. TC “10.10.4†Not Used.” \L 3   

10.10.5
Not Used. TC “10.10.5†Not Used.” \L 3   

10.10.6
Settlement of Performance Liquidated Damages. TC “10.10.6†Settlement of Performance Liquidated Damages.” \L 3   Performance Liquidated Damages shall be invoiced by Purchaser to Seller after the Target Final Acceptance Date.  Performance Liquidated Damages shall be payable based on the most recent Performance Tests conducted prior to the invoice date.  Performance Liquidated Damages shall be calculated in accordance with this Article X based on the applicable Performance Test (the test certificate for which shall be included with the invoice) and shall, at Purchaser’s option, either be offset in accordance with Section 6.3 or be invoiced by Purchaser and paid by Seller in accordance with Section 6.4.

10.11
Maximum Liabilities for Liquidated Damages. TC “10.11†Maximum Liabilities for Liquidated Damages.” \L 2   

10.11.1
Maximum Document Liquidated Damages. TC “10.11.1†Maximum Document Liquidated Damages.” \L 3   Seller’s maximum liability for Document Liquidated Damages shall be $500,000.

10.11.2
Not used. TC “10.11.2†Not used.” \L 3    

10.11.3
Maximum Document / Delivery / Take Over Liquidated Damages. TC “10.11.3†Maximum Document / Delivery / Take Over Liquidated Damages.” \L 3   Seller’s maximum aggregate liability for Document Liquidated Damages, Delivery Liquidated Damages and Take Over Liquidated Damages shall be twenty percent (20%) of the sum of (A) the Purchase Amount under this Agreement, plus (B) either (i) the “Purchase Amount” under the Other Power Island Contract if the Other Power Island Contract has not been cancelled under Section 5.4 thereof or (ii) zero, if the Other Power Island Contract has been cancelled under Section 5.4 thereof. 

10.11.4
Maximum Output Liquidated Damages. TC “10.11.4†Maximum Output Liquidated Damages.” \L 3   Seller’s maximum liability for Output Liquidated Damages shall be ten percent (10%) of the sum of (A) the Purchase Amount under this Agreement, plus (B) either (i) the “Purchase Amount” under the Other Power Island Contract if the Other Power Island Contract has not been cancelled under Section 5.4 thereof or (ii) zero, if the Other Power Island Contract has been cancelled under Section 5.4 thereof.

10.11.5
Minimum Heat Rate Liquidated Damages. TC “10.11.5†Minimum Heat Rate Liquidated Damages” \L 3   Seller’s maximum liability for Heat Rate Liquidated Damages shall be ten percent (10%) of the sum of (A) the Purchase Amount under this Agreement, plus (B) either (i) the “Purchase Amount” under the Other Power Island Contract if the Other Power Island Contract has not been cancelled under Section 5.4 thereof or (ii) zero, if the Other Power Island Contract has been cancelled under Section 5.4 thereof.

10.11.6
Maximum Aggregate Liquidated Damages. TC “10.11.6†Maximum Aggregate Liquidated Damages.” \L 3   Notwithstanding any of the previous Sections, Seller’s maximum aggregate liability for Liquidated Damages, if any, under this Agreement shall be thirty percent (30%) of the sum of (A) the Purchase Amount under this Agreement, plus (B) either (i) the “Purchase Amount” under the Other Power Island Contract if the Other Power Island Contract has not been cancelled under Section 5.4 thereof or (ii) zero, if the Other Power Island Contract has been cancelled under Section 5.4 thereof.

10.12
Liquidated Damages Not Penalty. TC “10.12†Liquidated Damages Not Penalty.” \L 2   The parties acknowledge and agree that because of the unique nature of the Equipment and the time requirements for performance:

(i)

Purchaser will be damaged by the events and conditions for which Liquidated Damages are payable under this Article X (the “Liquidated Damages Events”);

(ii)

it would be impracticable or extremely difficult to fix the actual damages resulting from a Liquidated Damage Event;

(iii)

any Liquidated Damages payable under this Article X are in the nature of liquidated damages, and not a penalty, and are fair and reasonable under the circumstances existing at the time this Agreement is made and will not become unreasonable by reason of any subsequent circumstance; and 

(iv)

such payment represents a reasonable estimate of fair compensation for the losses that may reasonably be anticipated from such Liquidated Damages Event.

Provided Seller has performed its obligations under Sections 8 and 9 and paid any and all Liquidated Damages due for any Liquidated Damages Event, such payments shall be the sole and exclusive remedy for such Liquidated Damages Event as set forth in this Agreement and Seller shall have no further obligations regarding such Liquidated Damages Event.

ARTICLE XI
CHANGE ORDERS TC “ARTICLE XI†CHANGE ORDERS” \L 1 
11.1
Adjustment of Purchase Amount. TC “11.1†Adjustment of Purchase Amount.” \L 2   The Purchase Amount shall be subject to adjustment solely for (a) Purchaser‑requested changes in the Scope of Work, and (b) Seller-requested changes in the Scope of Work approved by Purchaser.  Any and all changes in the Scope of Work shall be effected (if at all) by a change order entered into pursuant to this Article XI (a “Change Order”).

11.2
Purchaser-Requested Change Order. TC “11.2†Purchaser-Requested Change Order.” \L 2   If Purchaser desires to make any change in the Scope of Work, Purchaser shall so advise Seller, and Purchaser and Seller shall consult concerning the estimated changes (if any) in Purchase Amount and the Delivery Dates which would be associated with the change in the Scope of Work.  Thereafter, Purchaser may request, and Seller shall upon receipt of such request promptly prepare, a detailed Change Order including an equitable adjustment in Purchase Amount and Delivery Dates.  Purchaser shall review Seller’s Change Order and if Purchaser accepts such Change Order or the parties otherwise agree to changes in the Purchase Amount and Delivery Dates the Change Order shall then be executed by both Seller and Purchaser. 

11.3
Seller-Requested Change Order. TC “11.3†Seller-Requested Change Order.” \L 2   If Seller determines that a condition or the occurrence of an event requires (in Seller’s view) a change in the Scope of Work, Seller shall within fifteen (15) days of becoming aware of the condition or occurrence prepare and deliver to Purchaser a request for a Change Order which shall describe such condition or event in detail.  Within fifteen (15) days following delivery of such request, or such other period as may be agreed upon by the parties, Seller shall specify in detail the change in the Scope of Work which Seller believes is required and provide detailed estimates of any changes in the Purchase Amount and Delivery Dates which would be associated with the change in the Scope of Work (such estimates to be prepared on the same basis as Seller’s estimates to be provided for Purchaser-requested Change Orders).  Following receipt of such request including the information required above, Purchaser shall determine whether any changes to the Scope of Work, the Delivery Dates, the Purchase Amount or the Target Final Acceptance Date shall be allowed.  No failure by Purchaser to approve any such changes shall affect or modify any of Seller’s obligations under this Agreement.  If and to the extent Purchaser shall approve any such changes, they shall be reflected in a Change Order prepared in accordance with Section 11.2.

11.4
Other Change Orders. TC “11.4†Other Change Orders.” \L 2   Seller and Purchaser shall enter into Change Orders as and when required by Section 3.8, 5.5 or 8.6, all of which Change Orders shall be prepared on the same basis as Purchaser-requested Change Orders.

11.5
Unauthorized Changes. TC “11.5†Unauthorized Changes.” \L 2   Seller shall not implement any change in the Scope of Work prior to execution of a Change Order providing therefor, and Purchaser shall have no obligation to pay Seller for any additional cost incurred by Seller, and Seller shall not be entitled to any extension of time for performance, as a result of any such change implemented by Seller without an executed Change Order.

11.6
Disputes. TC “11.6†Disputes.” \L 2   In the event of an unresolved dispute regarding a Change Order, the parties agree that the matter shall be submitted to dispute resolution in accordance with Article XXVI.

11.7
Limitation on Change Orders. TC “11.7†Limitation on Change Orders.” \L 2   Notwithstanding anything in this Article XI to the contrary, Seller shall not be obligated to agree to or perform any Change Order if Seller furnishes evidence establishing that performing the Change Order would materially and unreasonably interfere with Seller’s compliance with the terms of other contracts then in effect for work at Seller’s works.

11.8
Inapplicability of this Article. TC “11.8†Inapplicability of this Article.” \L 2  Notwithstanding anything in this Article XI to the contrary, this Article XI does not apply to selection or election or failure to select or elect by either party under Article IV.
ARTICLE XII
INTENTIONALLY OMITTED TC “ARTICLE XII†INTENTIONALLY OMITTED” \L 1 
ARTICLE XIII
ORDER OF PRECEDENCE TC “ARTICLE XIII†ORDER OF PRECEDENCE” \L 1 
13.1
Order of Precedence. TC “13.1†Order of Precedence.” \L 2   This Agreement shall be read as a whole and in the event of a conflict between documents, the following order of precedence shall govern:

a:
Articles I through XXX

b: 
Exhibits, other than Exhibits B-1 and B-2

c:
Exhibits B-1 and B-2

d:
Materials and manufacturing procedures referenced in Seller-prepared documents referred to in this Agreement.

ARTICLE XIV
WARRANTY TC “ARTICLE XIV†WARRANTY” \L 1 
14.1
Seller’s Warranty. TC “14.1†Seller’s Warranty.” \L 2   

14.1.1
Primary Warranty Period. TC “14.1.1†Primary Warranty Period.” \L 3   Subject to Section 5.5.2, Seller warrants with respect to the Equipment on a continuing basis for one (1) year commencing upon the earlier of:

(i)

Final Acceptance; or

(ii)

the Commercial Operation Date,

but in no event to commence later than 2 years after delivery of the last Major Component of the Units to the Delivery Point (the “Primary Warranty Period”) that: 

(a)

the Equipment and all materials and articles incorporated therein shall be new, unrepaired (except as permitted by this Agreement) and of suitable grade for the purpose intended;

(b)

the Scope of Work shall be performed in a good and workmanlike manner and with a degree of care, skill and diligence which is consistent with good industry practice; the Equipment shall be free from defects in materials and workmanship; and the Equipment shall be designed and fit for the purpose of generating electric power when operated in accordance with Seller’s specific operating instructions and, in the absence thereof, in accordance with good electric power producing industry practice; and

(c)

the Equipment shall conform to the Specification and all other requirements of this Agreement.

14.1.2
Warranty Clarification. TC “14.1.2†Warranty Clarification.” \L 3   Seller shall have no obligation for correction, repair or replacement of the Equipment in accordance with this Article XIV to the extent that a defect is the result of:

(i)

normal wear and tear; 

(ii)

normal degradation in the performance of the Equipment; 

(iii)

Purchaser’s misuse or negligence;

(iv)

improper installation, use or service of the Equipment or any relevant part thereof by Purchaser or its contractors (other than Seller) other than in conformance with Seller’s or its Vendor’s specifications, manuals or written instructions (except as specifically set forth in this Agreement); 

(v)

Purchaser’s failure to notify Seller within 30 days after an Equipment defect becomes apparent to operating personnel of Purchaser responsible for the Facility.

14.1.3
Warranty Notice. TC “14.1.3†Warranty Notice.” \L 3   In the event there is discovered a defect which Seller is obligated to correct, Purchaser shall notify Seller thereof in writing (fax notification followed by mailed notice) describing the nature of the defect (to the extent known).

14.2
Extended Warranty Period. TC “14.2†Extended Warranty Period.” \L 2   

14.2.1
Continued Warranty on Corrections or Repairs Performed During the Primary Warranty Period. TC “14.2.1†Continued Warranty on Corrections or Repairs.” \L 3   Seller’s warranties in Section 14.1 with respect to any part of the Equipment corrected, repaired, modified or replaced as a result of a defect manifesting during the Primary Warranty Period shall be extended for a period of twelve (12) months from the date of such correction, repair, modification or replacement (the “Extended Warranty Period”), but in no event (except as otherwise provided in Section 14.2.2) for more than twenty four months beyond the Primary Warranty Period or for more than 36 months after the date of delivery to the Delivery Point of the last Major Component of the Unit affected.

14.2.2
Extension of Warranty Due to Unavailability. TC “14.2.2†Extension of Warranty Due to Unavailability.” \L 3   The Primary Warranty Period and any Extended Warranty Period shall be extended by a period equal to the period during which the Equipment is not fully available for commercial service on account of any defect which Seller is obligated to correct; provided, neither the Primary Warranty Period nor any Extended Warranty Period shall be extended by more than four (4) years beyond the delivery date of the last Major Component of the Unit affected.

14.3
Obligations, Responsibilities and Recourse. TC “14.3†Obligations, Responsibilities and Recourse.” \L 2   If the warranties set forth in Section 14.1 hereof are breached, Seller shall repair, replace, and/or correct the applicable portion of the Scope of Work immediately or on an expedited basis such that it meets the requirements of this Agreement.  Seller shall provide a service engineer to begin corrective action on the Equipment as soon as reasonably possible after receipt by Seller of Purchaser's notice referred to in Section 14.1.3 but not later than five (5) days after receipt of such notice.  Seller shall at its sole expense disassemble, remove, replace and reinstall the Equipment to the extent necessary while minimizing the downtime required for Seller to perform its warranty obligation.  Purchaser shall provide Seller with full and free access to the Facility to perform its warranty obligations under this Agreement, so long as such access does not unreasonably interfere with operation of the Facility.  Any change to parts or equipment that would alter conformance with the Specification may be made only with prior written approval of Purchaser in accordance with the terms of Article XI hereof.  If, after notification of such defect, in materials or workmanship, Seller shall unreasonably delay the commencement, continuance or completion of making good such defect(s), Purchaser may then, following written notice to Seller, correct such defect(s) in accordance with this Agreement, and Seller shall be liable for all reasonable costs, charges and expenses incurred by Purchaser in connection with such reasonable repair or replacement and shall forthwith pay to Purchaser an amount equal to such costs, charges and expenses upon receipt of invoices certified by Purchaser.  In an emergency where delay would cause serious risk of loss or damage, and notice to and corrective action by Seller is not possible in a timely manner, Purchaser may take such actions as necessary to mitigate such risk and correct the deficiency with oral notice followed immediately with written confirmation of the notice to Seller in accordance with Section 14.1.3.  Such emergency actions shall be to the account of Seller.

14.4
Intentionally Omitted. TC “14.4†Intentionally Omitted.” \L 2   

14.5
Limited Warranty. TC “14.5†Limited Warranty.” \L 2   THE EXPRESSED WARRANTIES AND REMEDIES FOR DEFECTS AND FOR BREACH OF WARRANTY CONTAINED IN THIS AGREEMENT ARE THE EXCLUSIVE WARRANTIES AND REMEDIES BY SELLER APPLICABLE TO THE EQUIPMENT AND ARE EXPRESSLY IN LIEU OF ANY OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF SATISFACTORY QUALITY (MERCHANTABILITY) OR FITNESS FOR A PARTICULAR PURPOSE, OR ANY OTHER WARRANTY EXPRESSED OR IMPLIED AGAINST VICES OR DEFECTS, LATENT  OR OTHERWISE.  SELLER NEITHER ASSUMES NOR AUTHORIZES ANY OTHER PERSON TO ASSUME FOR IT ANY OTHER WARRANTY OBLIGATION IN CONNECTION WITH THE EQUIPMENT OR ANY PART THEREOF.  

14.6
Repairs and Alterations by Others. TC “14.6†Repairs and Alterations by Others.” \L 2   Notwithstanding the foregoing, Seller shall have no obligation under this Article XIV with respect to any defect arising in the Equipment as a result of repairs not made by Seller (unless Seller has defaulted in making such repairs), or as a result of the Equipment not having been operated and maintained in accordance with the O&M instruction books to be furnished to Purchaser under Section 9.1 and, in the absence thereof, in accordance with generally accepted operation practices of the electric power producing industry.  In the event that Purchaser or a third party, without Seller’s consent, undertakes major unauthorized alterations or repairs to the Equipment (other than (i) normal maintenance in accordance with the O&M instruction books to be furnished to Purchaser under Section 9.1 and, in the absence thereof, in accordance with generally accepted operation practices of the electric power producing industry as set out in Seller’s instruction manuals, (ii) emergency repairs approved by Seller or permitted under this Agreement, and (iii) replacing defective parts with Seller-approved or provided spares), Seller shall not be responsible for any defect to the extent arising from any such alterations or repairs.

14.7
Limitation of Correction Obligation. TC “14.7†Limitation of Correction Obligation.” \L 2   If a defect covered by Seller’s warranties under this Article XIV becomes apparent to supervisory level personnel of Purchaser responsible for the Facility and Purchaser does not:

(i)

as promptly as practicable thereafter take reasonable action to mitigate any damage which may be caused by the defect; and

(ii)

allow Seller to correct the defect in accordance with this Agreement,

Seller shall not be responsible for repair of any damage attributable to Purchaser’s failure to take such action.

ARTICLE XV  RISK OF LOSS AND TITLE TC “ARTICLE XV†RISK OF LOSS AND TITLE” \L 1 
15.1
Risk of Loss. TC “15.1†Risk of Loss.” \L 2   Seller shall bear the risk of loss and damage with respect to an item of Equipment until Purchaser commences first lift of such item of Equipment from Seller’s mode of transport after delivery to the Delivery Point, at which time risk of loss and damage shall transfer to Purchaser.

15.2
Title. TC “15.2†Title.” \L 2   

15.2.1
Passage of Title. TC “15.2.1†Passage of Title.” \L 3   Title to Equipment, Spare Parts, drawings, specifications, O&M manuals and like materials prepared specifically for the Scope of Work under this Agreement will pass from Seller to Purchaser when the Equipment is ready for shipment from Seller’s place of manufacture.  In the case where such Equipment, spare parts and the like are not manufactured in the U.S., title to such Equipment, spare parts and the like will pass to Purchaser at the port of export in the country of manufacture upon clearance of customs for shipment.  Seller warrants that legal title to and ownership of the Equipment (including, subject to the use and disclosure limitations in Article XXI, all calculations, as‑built, arrangements drawings, detailed engineering drawings and other drawings and documentation required by Purchaser in connection with the operation and maintenance of the Equipment) shall be free and clear of any and all liens, claims, security interests or other encumbrances when title thereto passes to Purchaser.  Title to Seller’s standard drawings and documents which are provided to Purchaser shall remain with Seller, provided however Seller grants permission without charge to Purchaser, Lender, Purchaser’s Operator and subsequent owners and operators to use such documents as set out in Section 15.3.

15.2.2
Infringement Cures and Defense. TC “15.2.2†Infringement Cures and Defense.” \L 3   In the event a suit or proceeding is brought against Purchaser, Lender, the EPC Contractor, the Facility operator or any of their affiliates, agents, officers, directors, servants and employees (the “Patent Indemnitees”) or any of the Equipment for infringement by Seller or the Equipment of any patent, patent rights, copyrights, trademarks, trade secrets or other intellectual property rights, Seller shall indemnify fully, hold safe and harmless and defend the Patent Indemnitees and the Equipment from and against all claims, damages, losses, liabilities, demands, suits, causes of action, costs and expenses (including attorneys’ fees) arising out of any infringement of any patents, patent rights, copyrights, trademarks, trade secrets or other intellectual property rights incident to the use or production of the Equipment or the incorporation therein of any invention, design process, product or device, and shall defend all such claims in connection with any alleged infringement of such rights.  Seller shall pay all costs and expenses of any such action or suit or threat thereof, including compensation and expenses of experts and counsel of its choice and selection, and Seller shall also pay and hold the Patent Indemnitees free and harmless from expenses incurred or any damages or other sums awarded or assessed in any such action or suit including costs resulting from imposition of any injunction against the Patent Indemnitees.  The Patent Indemnitees may be represented by counsel of their own selection and expense, but agree to cooperate fully in the defense of any such action or suit and to furnish to Seller all the evidence in their control.

Nothing herein shall authorize Seller to settle any such suit or action as referred to in this Section 15.2.2 without prior authorization from the affected Patent Indemnitee if, by such settlement, the affected Patent Indemnitee shall be obliged to make any monetary payment, part with any property or any interest therein, assume any obligation or restriction upon operation of the Equipment or Facility or production of electricity, be subject to any injunction, or grant licenses or other rights under its patent or other industrial or intellectual property rights.

In the event a Patent Indemnitee is as a result of such suit or proceeding prevented from using such alleged infringing Equipment or other deliverables, Seller shall undertake and conclude as quickly as reasonably possible, at its option and expense, one of the following courses of action:

(i) obtain the right to continued use of the Equipment or other deliverables under this Agreement;

(ii) correct or modify the infringing aspect of the Equipment or other deliverables under this Agreement so that it becomes non-infringing, provided that any such correction or modification shall not impair or degrade the utility, performance or service life of the Equipment or other deliverable; or

(iii) replace the infringing Equipment or other deliverables under this Agreement with equivalent non-infringing Equipment or other deliverables.

THIS SECTION IS AN EXCLUSIVE STATEMENT OF ALL THE DUTIES OF THE PARTIES RELATING TO PATENTS, PATENT RIGHTS, COPYRIGHTS, TRADEMARKS, TRADE SECRETS OR OTHER INTELLECTUAL PROPERTY RIGHTS AND DIRECT OR CONTRIBUTORY PATENT INFRINGEMENT AND OF ALL THE REMEDIES OF PURCHASER RELATING TO ANY CLAIM, SUIT, OR PROCEEDING INVOLVING PATENTS PATENT RIGHTS, COPYRIGHTS, TRADEMARKS, TRADE SECRETS OR OTHER INTELLECTUAL PROPERTY RIGHTS.  Compliance with this Section as provided herein shall constitute fulfillment of all liabilities of the parties under this Agreement with respect to patents, copyright, trademark, trade secret or other intellectual property rights.  The foregoing obligations of Seller shall not apply if the alleged infringement arises from the combination of any Equipment furnished under this Agreement with other equipment or material not provided by Seller, if such action would have been avoided if not for such combination.  Seller assumes no liability for patent or other intellectual property infringement actions described in the preceding sentence.

15.3
Seller’s Drawings, Etc. for Use by Purchaser. TC “15.3†Seller’s Drawings, Etc. for Use by Purchaser.” \L 2   All drawings, documents, engineering and other data furnished or to be furnished by Seller in performing the Scope of Work may be used by Purchaser, Purchaser's Facility operator, Lender, the EPC Contractor or a subsequent owner or operator for the purpose of designing, procuring, constructing, operating, maintaining, repairing and altering the Equipment and Facility.

15.4
Licensing Procedure. TC “15.4†Licensing Procedure.” \L 2   Seller grants Purchaser a non-exclusive license to use the Equipment and other deliverables supplied under this Agreement for operating, maintaining and repairing the Facility.  Purchaser shall have no right to the source code; provided, however in the event Seller or Seller's Vendor discontinues maintenance of such Equipment, Seller shall on a best efforts basis attempt to obtain such source code for Purchaser.  The non-exclusive license granted herein to Purchaser may be transferred by Purchaser to Purchaser's Facility operator, Lender(s), or successor owners of the Facility (for the sole purpose of operating the Facility).

Seller and/or its licensors shall at all times remain owners of the software/firmware licensed.  

ARTICLE XVI
TRAINING AND TECHNICAL DIRECTION OF INSTALLATION TC “ARTICLE XVI†TRAINING AND TECHNICAL DIRECTION OF INSTALLATION” \L 1 
Seller shall provide technical direction of installation, erection and commissioning of the Equipment in accordance with Exhibit H-1.  Seller shall provide on Site operation and maintenance training for Purchaser’s operations and maintenance personnel in accordance with Exhibit H-2.  Purchaser shall be responsible for the travel and per diem costs of its personnel and for providing or procuring all training facilities on or in the immediate vicinity of the Site.

ARTICLE XVII

DEFAULT TC “ARTICLE XVII†DEFAULT” \L 1 
17.1
Events of Default by Seller. TC “17.1†Events of Default by Seller.” \L 2   Seller shall be in default hereunder upon the occurrence of any one of the following events, which shall be events of default (each an “Event of Seller Default”) if not cured within thirty (30) days following delivery to Seller of a notice of such event from Purchaser, or, if not curable in such thirty (30) Day period, if Seller has not commenced the cure within such period and does not thereafter diligently pursue such cure, provided in no event shall such extended cure period exceed 180 days unless otherwise mutually agreed, and provided that the event described in paragraph (e) below shall be an Event of Seller Default upon its occurrence:

(a)

Seller shall have assigned or transferred this Agreement or any right or interest herein except as expressly permitted by this Agreement;

(b)

Any of the representations, warranties, affirmations or certifications made by Seller pursuant to this Agreement shall be materially false or misleading as of the date of this Agreement;

(c)

Seller shall have defaulted in its performance under any material provision of this Agreement;

(d)

The calculated aggregate of (A) all Document Liquidated Damages, Delivery Liquidated Damages and Take Over Liquidated Damages based on Seller’s actual performance in accordance with this Agreement (and determined without regard to Section 10.11), plus (B) all “Document Liquidated Damages,” “Delivery Liquidated Damages” and “Take Over Liquidated Damages” based on Seller’s actual performance in accordance with the Other Power Island Contract (and determined without regard to Section 10.11 of the Other Power Island Contract), would exceed the maximum aggregate of twenty percent (20%) of the sum of (C) the Purchase Amount under this Agreement, plus (D) either (i) the “Purchase Amount” under the Other Power Island Contract if the Other Power Island Contract has not been cancelled under Section 5.4 thereof or (ii) zero, if the Other Power Island Contract has been cancelled under Section 5.4 thereof;

(e)

Any proceeding is instituted against Seller seeking to adjudicate Seller as a  bankrupt or insolvent, or Seller makes a general assignment for the benefit of its creditors, or a receiver is appointed on account of the insolvency of Seller, or Seller files a petition seeking to take advantage of any other law relating to bankruptcy, insolvency, reorganization, winding up or composition or readjustment of debts and, in the case of any such proceeding instituted against Seller (but not by Seller), such proceeding is not dismissed within sixty (60) days of such filing. 

17.2
Purchaser’s Remedies Against Seller. TC “17.2†Purchaser’s Remedies Against Seller.” \L 2   The provisions of Article XXVI hereof notwithstanding, and without limitation of Purchaser’s rights under Article X for those Liquidated Damages paid or due prior to an Event of Seller Default, if an Event of Seller Default shall have occurred and be continuing, Purchaser shall have the right to terminate this Agreement in whole or in part by delivery of a notice of termination to Seller.

17.3
General Obligations. TC “17.3†General Obligations.” \L 2   If Purchaser elects to terminate this Agreement pursuant to Section 17.2 hereof, Seller shall, at Purchaser’s request and at Seller’s expense, subject to Section 27.1 hereof, either: 

(a)

promptly refund all amounts paid by or credited to Purchaser to date and pay Termination Costs plus Cover Damages as described in Sections 17.4.2 and 17.4.3; provided, however, that if and to the extent title to the Equipment has passed to Purchaser, Seller shall have the right to retrieve such Equipment at its cost; or 

(b)

pay any amounts due from Seller under Section 17.4.4 and perform the following services relative to the Scope of Work so affected:

(1)

assist Purchaser in preparing an inventory of all Equipment and documentation to which Purchaser has not already taken title; and

(2)

assign to Purchaser, or to any person designated by Purchaser without any right to compensation not otherwise provided for herein, title to all portions of the Equipment and documentation not already owned by Purchaser, together with all subcontracts and other contractual agreements (including warranties) as may be designated by Purchaser, all of which subcontracts and contractual agreements shall be all of the authorizations, approvals and rights to complete and to use the Equipment under patents and other proprietary or intellectual property rights then held by Seller or its Vendors pertaining to the Equipment;

(3)

afford to Purchaser all design, expertise and other information as may be necessary for the operation of the Equipment for which title has passed to Purchaser (subject to the requirements of Section 21.1 hereof); and 

(4)

supply any proprietary components or procure and supply substituted nonproprietary components needed for the completion and operation of the Equipment.

17.4
Payment Obligations. TC “17.4†Payment Obligations.” \L 2   

17.4.1
Determination of Obligations. TC “17.4.1†Determination of Obligations.” \L 3   If Purchaser terminates this Agreement pursuant to Section 17.2 hereof and requests delivery of the Equipment and the materials and services described in Section 17.3(b), Purchaser shall determine in its sole but reasonable good faith discretion the value to Purchaser (if any) of that portion of the Scope of Work which has been properly completed (if any) (the “Proper Scope Value”).  If the sum of the amounts paid by or credited to Purchaser under this Agreement is greater than the Proper Scope Value the difference between such sum and the Proper Scope Value (the “Refund Amount”) shall be settled between the parties in accordance with Section 17.4.4 below.  If the sum of the amounts paid by or credited to Purchaser under this Agreement is less than the Proper Scope Value, the difference between such sum and the Proper Scope Value (the “Scope Value Due”) shall be settled between the parties in accordance with Section 17.4.4 below.  If Seller disagrees with Purchaser’s determination of the Proper Scope Value, such dispute shall be resolved in accordance with Article XXVI. 

17.4.2
Damages and Expenses. TC “17.4.2†Damages and Expenses.” \L 3  If Purchaser terminates this Agreement pursuant to Section 17.2 hereof, Purchaser shall determine the total damages and reasonable and necessary expenses incurred in connection with:

(i)

whether Section 17.3(a) or 17.3(b) is applicable, the termination of this Agreement (including all legal fees and expenses for, inter alia, the negotiation of an agreement with an alternate supplier);

(ii)

if Section 17.3(b) is applicable, any rework, modifications or replacement of the Equipment to cause it to comply with the requirements of this Agreement;

(iii)

if Section 17.3(b) is applicable, the completion of the Scope of Work and all associated incidental costs; and

(iv)

whether Section 17.3(a) or 17.3(b) is applicable, amounts otherwise due from Seller pursuant to this Agreement (including but not limited to Liquidated Damages).

The total of items (i) through (iv) above shall be referred to as the “Termination Costs”.

17.4.3
Cover Damages. TC “17.4.3†Cover Damages.” \L 3  If Section 17.3(a) hereof is applicable, the amount of “Cover Damages” shall be the difference between the Purchase Amount under this Agreement and the purchase price payable by Purchaser for a replacement contract for substantially similar Power Trains and the other materials included in the Scope of Work under this Agreement, suitable for the Facility and substantially meeting the specifications set forth in this Agreement, plus incremental transportation costs incurred.  Purchaser agrees it has a duty to mitigate any damages and that it shall use commercially reasonable efforts to minimize Cover Damages it may incur as a result of procuring a replacement contract in the event of termination hereunder.

17.4.4
Settlement. TC “17.4.4†Settlement.” \L 3   Upon determining the Proper Scope Value and the Termination Costs, the termination settlement (the “Termination Settlement”) shall be determined and invoiced as follows:

(a)

If Section 17.3(a) is applicable, the Termination Settlement shall be the amounts described in Section 17.3(a).

(b)

If Section 17.3(b) is applicable, the Termination Settlement shall be as follows:

(i)

if the Scope Value Due is greater than zero (0), and if

(a)

the Termination Costs are greater than the Scope Value Due, Seller shall pay Purchaser an amount equal to the Termination Costs less the Scope Value Due, or


(b)

the Scope Value Due is greater than the Termination Cost, Purchaser shall pay Seller an amount equal to the Scope Value Due less the Termination Costs.

(ii)

if the Refund Amount is greater than zero (0), then Seller shall pay Purchaser the sum of the Refund Amount plus the Termination Costs.

(iii)

if the Refund Amount and the Scope Value Due are each zero (0), Seller shall pay Purchaser the Termination Costs.

Seller or Purchaser, as applicable, shall make payment of an invoice received for Termination Settlement within thirty (30) Days of receipt of such invoice.  Any such Termination Settlement not paid when due shall accrue interest at the Interest Rate.

17.5
Events of Default by Purchaser. TC “17.5†Events of Default by Purchaser.” \L 2   Purchaser shall be in default hereunder upon the occurrence of any one of the following events, which shall be events of default (each an “Event of Purchaser Default”) if not cured within thirty (30) days following delivery to Purchaser of a notice of such event from Seller or if not curable in such thirty (30) day period, if Purchaser has not commenced the cure within such period and does not thereafter diligently pursue such cure, provided that the event described in paragraph (d) below shall be an Event of Purchaser Default upon its occurrence:

(a)

Either Purchaser or Agent shall have assigned or transferred this Agreement or any right or interest herein except as expressly permitted by this Agreement;

(b)

any representation or warranty made by Purchaser in this Agreement shall have been materially false or misleading as of the date of this Agreement;

(c)

Purchaser shall have defaulted in its performance under any material provision of this Agreement; or

(d)

any proceeding is instituted against Purchaser seeking to adjudicate such party as a bankrupt or insolvent, or Purchaser makes a general assignment for the benefit of its creditors, or a receiver is appointed on account of the insolvency of Purchaser, or Purchaser files a petition seeking to take advantage of any other law relating to bankruptcy, insolvency, winding up or composition or readjustment of debts and in the case of any such proceeding instituted against Purchaser (but not by Purchaser) such proceeding is not dismissed within sixty (60) days of such filing.

17.6
Seller Remedies. TC “17.6†Seller Remedies.” \L 2   The provisions of Article XXVI hereof notwithstanding, if an Event of Purchaser Default shall have occurred and be continuing, Seller shall have the right to terminate this Agreement by delivery of a notice of termination to Purchaser, in addition to any rights and remedies that may be available at law or in equity.
ARTICLE XVIII
FORCE MAJEURE TC “ARTICLE XVIII†FORCE MAJEURE” \L 1 
18.1
Failure to Perform Due to an Event of Force Majeure. TC “18.1†Failure to Perform Due to an Event of Force Majeure.” \L 2   Subject to the terms of this Article XVIII, either party shall be entitled to delay performance and shall not be considered to be in default with respect to any obligation under this Agreement by the number of days, including recovery time, that performance is actually delayed by an Event of Force Majeure.  However, no Event of Force Majeure affecting a party shall, of itself, excuse that party from making any payment otherwise due and payable by the party under this Agreement.

18.2
Limitations on Events of Force Majeure. TC “18.2†Limitations on Events of Force Majeure.” \L 2   Events of Force Majeure shall be limited to the circumstances set forth in clause 18.4 (the “Events of Force Majeure”) and shall entitle a party to delay performance (or to an extension of any Delivery Date, the Target Final Acceptance Date or the start of the Primary Warranty Period pursuant to Section 14.1.1) only to the extent:

(i)

such circumstance is not within the reasonable control of the party affected;

(ii)

such circumstance, despite the exercise of reasonable diligence, cannot be prevented, avoided or removed by such party;

(iii)

such circumstance prevents the affected party from fulfilling its obligations under this Agreement;

(iv)

the affected party has taken all reasonable precautions, due care and reasonable alternative measures in order to avoid the effect of such event on the affected party’s ability to fulfill its obligations under this Agreement and to mitigate the consequences thereof;

(v)

such event is not the result of any failure of such party to perform any of its obligations under this Agreement; and

(vi)

such party has given notice of the event in accordance with this Article XVIII.  

18.3
Notice of Event of Force Majeure. TC “18.3†Notice of Event of Force Majeure.” \L 2   As soon as possible following the date of commencement of any Event of Force Majeure, if either party desires to invoke such Event of Force Majeure as a cause for delay in the performance of any obligation hereunder or an adjustment in the Purchase Amount (or as the cause for an extension of any Delivery Date, the Target Final Acceptance Date or the start of the Primary Warranty Period pursuant to Section 14.1.1), it shall promptly (but not later than three (3) days after learning of such Event of Force Majeure), advise the other parties in writing of such date of commencement.  Notices shall be in accordance with Section 25.1.  Within seven (7) Days after learning of such Event of Force Majeure, the affected party shall provide in writing a description of the event, reasonable alternative measures which the affected party has taken in order to avoid the effect of such event on such party’s ability to fulfill its obligations under this Agreement and to mitigate the consequences thereof, and the nature and expected duration of such Event of Force Majeure.  The affected party shall provide additional information concerning the event as reasonably requested by the other parties (including updating of any information already provided under this Section 18.3).  As soon as practicable after the commencement of the Event of Force Majeure, the affected party shall allow the other party’s professional advisers access to its premises and equipment to enable the other party to assess the event and the steps to avoid or remove the circumstances constituting the event.  Within a reasonable time following the date of termination of such Event of Force Majeure, the party having invoked such Event of Force Majeure as a cause for delay or an adjustment in the Purchase Amount (or as the cause for an extension of any Delivery Date, the Target Final Acceptance Date or the start of the Primary Warranty Period pursuant to Section 14.1.1) shall submit to the other party as soon as practicable, reasonable proof of the nature of such delay and its effect.  The burden of proof to demonstrate that an Event of Force Majeure has occurred and that the affected party is entitled under this Article XVIII to the relief it seeks in connection therewith, rests with the affected party.  The parties will meet within ten (10) days after receipt of the notice by the unaffected party to discuss appropriate measures that should be taken.  The parties shall thereupon consult with one another concerning the effect of such Event of Force Majeure and any adjustment in the Purchase Amount or extension of any Delivery Date, the Target Final Acceptance Date or the start of the Primary Warranty Period pursuant to Section 14.1.1.  The parties:

(i)

shall make all reasonable efforts to prevent and reduce to a minimum and mitigate the effect of any delay, extension or potential adjustment of the Purchase Amount occasioned by any Event of Force Majeure including recourse to alternate acceptable source of services, equipment and materials and construction equipment; and

(ii)

shall use their best efforts to ensure resumption of normal performance of this Agreement after the occurrence of any Event of Force Majeure and shall perform their obligations to the maximum extent practicable as agreed between the parties.

18.4
Events of Force Majeure. TC “18.4†Events of Force Majeure.” \L 2   Subject to the provisions of Sections 18.2 and 18.5, Events of Force Majeure shall mean the following:

(a)
explosions, fires, nuclear radiation contamination, hurricanes, earthquakes, floods, natural disasters, epidemics, other acts of God, and any other similar circumstances;

(b)
war and other hostilities (whether declared or not), revolution, public disorders, insurrection, rebellion, sabotage, acts of public officials or terrorist action;

(c)
any material action or material inaction taken by any national or local government or judicial authority after the date of this Agreement, including without limitation any order, legislation, enactment, judgment, ruling or decision, provided, however that such government and judicial action does not result from any breach of this Agreement or violation of applicable law by the party seeking to establish such event as an Event of Force Majeure; or

(d)
national or regional strikes and strikes specific to the Site or to Seller's manufacturing facilities;  

(e)
any other event beyond Seller’s reasonable control, which event or the effects thereof are not attributable to Seller’s failure to perform its obligations under this Agreement or to exercise reasonable efforts to prevent, avoid, delay or mitigate the effect of such event.

18.5
Certain Events Not Excused. TC “18.5†Certain Events Not Excused.” \L 2   Notwithstanding that an Event of Force Majeure may otherwise exist and without limiting the generality or effect of any other provision of this Article XVIII, the provisions of this Article XVIII shall not excuse: 

(a)

late delivery of equipment or materials caused by Seller, or caused by any of the subcontractors of Seller, if Seller could have avoided such late delivery by exercising all reasonable endeavors as a prudent equipment supplier;

(b)

late performance by Seller resulting from the late performance or default of a Vendor or otherwise caused by Seller’s failure to engage qualified subcontractors and suppliers or to hire an adequate number of personnel or labor or by inefficiencies on the part of Seller;

(c)

delays resulting from reasonably foreseeable unfavorable weather or reasonably foreseeable unsuitable ground conditions; or

(d)

any delay on the part of a party resulting from a cause of delay known by the party to be in existence on the date of this Agreement.

18.6
Continued Performance. TC “18.6†Continued Performance.” \L 2   Upon the occurrence of any Event of Force Majeure, the parties shall endeavor to continue to perform their obligations under this Agreement so far as reasonably practicable and Seller shall, during the period of such circumstances, protect and secure the Equipment in such manner as Purchaser shall require.  Seller shall notify Purchaser of the steps it proposes to take, including any reasonable alternative means for performance of the Scope of Work not prevented by the Event of Force Majeure. 

18.7
Event of Force Majeure - Cost. TC “18.7†Event of Force Majeure - Cost.” \L 2   Seller shall bear its own delay costs with respect to the Scope of Work occasioned by any Event of Force Majeure for the first thirty (30) day period during the occurrence or continuance of each such Event of Force Majeure.  If an Event of Force Majeure continues beyond such thirty (30) day period, provided Seller has properly invoked and observed the provisions of Section 18.3 in respect thereof, Seller shall be entitled, subject to the provisions of Section 11.3, to recover delay costs with respect to the Scope of Work occasioned by each such Event of Force Majeure which accrue after each such thirty (30) day period and the Purchase Amount shall be adjusted in accordance with Section 5.3 and Article XI hereof.

ARTICLE XIX
INSURANCE TC “ARTICLE XIX†INSURANCE” \L 1 
19.1
Insurance - General. TC “19.1†Insurance - General.” \L 2   Seller shall procure at its own expense and maintain in full force and effect at all times throughout Seller’s performance under this Agreement, to include Seller’s performance of its warranty obligation, insurance with responsible insurance carriers as set forth in this Agreement.  Seller may establish programs of self insurance to the same minimum levels as set forth below, as allowed by law.

19.1.1
All Risk. TC “19.1.1†All Risk.” \L 3   Seller shall purchase and maintain insurance to the full replacement cost of the Equipment during the process of fabrication, in the factory, and until transportation from Seller’s final assembly factory commences, for physical loss and damage including theft, vandalism, and malicious mischief, collapse, water damage and such other perils as Seller deems appropriate.  Seller may self insure work during the fabrication process.

19.1.2
Workers Compensation and Employers Liability Insurance. TC “19.1.2†Workers Compensation and Employers Liability Insurance.” \L 3   Seller agrees to comply with workers compensation laws of each jurisdiction where the Scope of Work is performed, and to maintain a Workers Compensation and Employers Liability policy.   This policy shall be endorsed, if applicable, to provide all state coverage, alternate employer, voluntary compensation coverage and occupational disease with the limits set forth below. If the work is to be performed on or near navigable U.S. waters, the policy shall include coverage for United States Longshoreman’s and Harbor Worker’s Act, Death on the High Seas Act, Jones Act, or their equivalent as required by the applicable laws in the jurisdiction where such work is performed.  

Workers Compensation

Statutory

Employers Liability


$1,000,000 Each Accident









$1,000,000 Disease 









Each Employee (Minimum)

19.1.3
Commercial General Liability Insurance. TC “19.1.3†Commercial General Liability Insurance.” \L 3   Seller shall maintain Commercial General Liability Insurance, endorsed to provide coverage for: Explosion, Collapse and Underground hazards; Contractual Liability (particularly applicable to the provisions of the “General Indemnity” section of this Agreement);  and Products and Completed Operations (for a minimum of one year after completion of the Scope of Work) with the following limits:   

Bodily Injury and


$1,000,000 Combined Single Limit 

Property Damage


Each Occurrence, (Minimum)

19.1.4
Hull and Protection and Indemnity Insurance. TC “19.1.4†Hull and Protection and Indemnity Insurance.” \L 3   Seller shall ensure that if any owned or non‑owned watercraft of any kind is used for performance of the Scope of Work, Hull and Protection and Indemnity Insurance shall be provided for the vessels in the amounts as follows:

Hull
Full replacement value of the watercraft.

P&I

$1,000,000 Each Occurrence or the full value of the vessel, 





whichever is greater.

Such insurance may be provided by the vessel operator, by the vessel charter agreement, or by Seller as Seller deems appropriate.

19.1.5
Business Automobile Liability Insurance. TC “19.1.5†Business Automobile Liability Insurance.” \L 3   Seller shall provide Business Automobile Liability Insurance which shall include the following coverage for all owned, non‑owned and hired vehicles:

Bodily Injury   


$1,000,000 Each Person  (Minimum)







$1,000,000 Each Occurrence (Minimum)

Property Damage 

$1,000,000 Each Occurrence (Minimum)

or

Bodily Injury and 

$1,000,000 Combined Single Limit

Property Damage 

Each Occurrence (Minimum)  

19.1.6
Aircraft Liability Insurance. TC “19.1.6†Aircraft Liability Insurance.” \L 3   If the Scope of Work necessitates the use of Seller’s or Seller’s affiliate’s owned or leased aircraft, Seller shall provide Aircraft Liability Insurance which shall be endorsed to provide coverage for non‑owned as well as Guest Voluntary Settlement, with limits of:

Bodily Injury and

$10,000,000 Combined Single Limit

Property Damage

Each Occurrence.

Such insurance may be provided by the aircraft operator, by the aircraft charter agreement, or by Seller as Seller deems appropriate.

19.1.7
Excess Umbrella Liability Coverage. TC “19.1.7†Excess Umbrella Liability Coverage.” \L 3   Seller shall provide Excess Umbrella Liability coverage with minimum limits of:

Bodily Injury and

$5,000,000 Combined Single Limit 

Property Damage 

Each Occurrence. 

19.1.8
Vendors. TC “19.1.8†Vendors.” \L 3   Seller shall require its Vendors and others connected with the Scope of Work to provide and maintain insurance at all times during the period that their agreement related to the Scope of Work under this Agreement is in force and effect at the Vendor’s, or other’s own cost, with insurance limits which at minimum meet levels as required for similar contracts and are customary for the applicable industry. 

19.1.9
Certificate of Insurance. TC “19.1.9†Certificate of Insurance.” \L 3   Within twenty (20) days of execution of this Agreement, Seller shall submit to Purchaser a Certificate of Insurance, in form satisfactory to Purchaser, evidencing that satisfactory coverage of the type and limits set forth above is in effect.  Policies providing such coverage shall contain provisions that no cancellation or material changes in the policies shall become effective except on sixty (60) days advance written notice thereof to Purchaser.  Irrespective of the requirements as to insurance to be carried as provided for herein, the insolvency, bankruptcy or failure of any insurance company carrying insurance of Seller, or the failure of any insurance company to pay claims accruing, shall not affect, negate or waive any of the provisions of this Agreement including, without exception, the indemnity obligations of Seller. 

19.1.10
Other Requirements. TC “19.1.10†Other Requirements.” \L 3   Seller shall be responsible for the payment of all deductible and self insurance retention amounts with respect to the insurance required to be maintained by it pursuant hereto.  All Seller insurance shall:

(a)

Specify Purchaser and Lender, and such other parties as Purchaser may require as additional insured for all insurance coverage other than Worker’s Compensation Insurance, or its equivalent as required in jurisdictions other than the United States;

(b)

Provide that Purchaser shall have the right, but not any obligation, to pay any premiums if Seller shall fail to do so, that there shall be no recourse against Purchaser for the payment of any premiums and that any payment of premiums by Purchaser shall be at Seller’s expense, either by direct charge or setoff;  

(c)

For all insurance coverage related to Scope of Work, waive any right of subrogation against Purchaser and Lender, their parent and affiliated companies and their directors, officers, employees and agents, and all other named and additional insured, and any other right of the insurer to any setoff or counterclaim or any other deduction, whether by attachment or otherwise, in respect of any liability of Purchaser or Lender, or any other named or additional insured; and

(d) 

For all other insurance other than as stated in (c) immediately above, waive any right of subrogation against Purchaser, Lender and all other named and additional insured, and any other right of the insurer to any setoff or counterclaim or any other deduction, whether by attachment or otherwise, in respect of Purchaser or any other named or additional insured.  

19.1.11
Vendor Waiver of Subrogation. TC “19.1.11†Vendor Waiver of Subrogation.” \L 3   Seller agrees to require all policies of insurance which are in any way related to the Scope of Work and that are secured and maintained by Seller’s first tier Vendors to name Seller and Purchaser as additional insureds, to include clauses providing that each Underwriter shall waive its rights of recovery, under subrogation or otherwise, against Purchaser and Lender, their parent and affiliated companies and their directors, officers, employees and agents (the “Purchaser Related Parties”) or alternatively shall indemnify and defend the Purchaser Related Parties against such action if such action arises out of or is in any way related to this Agreement.

19.1.12
Compliance with Insurance. TC “19.1.12†Compliance with Insurance.” \L 3   Seller and its directors, officers, representatives, agents and employees shall comply with all the terms of the policies of insurance referred to in this Section 19.1 and to the extent Seller is made aware of such terms, of any Delay in Start-Up and Business Interruption Insurance obtained by Purchaser.  Seller and its directors, officers, representatives, agents and employees shall comply with the procedures for claims, notification and administration under the aforesaid insurance policies and shall not do or omit to do anything which might render voidable policies of insurance or entitle insurers to avoid liabilities thereunder.  Seller shall ensure that all of its Vendors shall be subject to provisions identical to this Section 19.1.12.

19.1.13
Limitation. TC “19.1.13†Limitation.” \L 3   

19.1.13.1  In the event that Seller breaches its obligations under Section 19.1.11 of this Agreement and such breach results in an insurer avoiding, in relation to Seller, any policy of insurance obtained by Purchaser pursuant to Section 19.2 of this Agreement, Seller shall not be regarded as an additional insured under such policy and any waiver of subrogation in favor of Seller included in that policy pursuant to Section 19.2 shall not apply.

19.1.13.2  In the event that any Vendor fails to comply with the procedures for claims notification and administration under any policy of insurance obtained by Purchaser pursuant to Section 19.2 of this Agreement or does anything which might render any such policy of insurance voidable or entitle insurers to avoid liability thereunder and as a result thereof an insurer avoids in relation to that Vendor any such policy of insurance, that Vendor shall not be regarded as an additional insured under such policy and any waiver of subrogation in favor of that Vendor included in that policy pursuant to Section 19.2 of this Agreement shall not apply.

19.2
Purchaser’s Insurance. TC “19.2†Purchaser’s Insurance.” \L 2   

19.2.1
Cargo Insurance. TC “19.2.1†Cargo Insurance.” \L 3   Purchaser shall provide or cause to be provided and maintained All Risk Marine Cargo Insurance for the period of transportation commencing upon transportation from the factory where final assembly occurs prior to commencing delivery to Purchaser and ending upon delivery to the Delivery Point.  The maximum per occurrence deductible, shall be no more than $25,000.  Purchaser shall cause Seller to be an additional insured and provide a waiver of subrogation under such policy.

19.2.2
Builder’s All Risk Insurance. TC “19.2.2†Builder’s All Risk Insurance.” \L 3   Purchaser shall provide or cause to be provided and maintained Builder’s All Risk Insurance with a comprehensive general liability policy covering activities at the Site for the period of time that Seller performs TDI services at the Site.  Seller, to the extent of its TDI services on the Site, shall be named as an additional insured and provide a waiver of subrogation under such policy.  Purchaser, in its sole discretion, may elect to affect the coverage specified in Section 19.2.1 as a part of the Builder’s All-Risk policy.

Seller shall have an opportunity to review and make reasonable comments to the Purchaser’s proposed insurance policies with respect to the Cargo insurance and Builder’s All Risk insurance.  Purchaser shall provide Seller one copy of the relevant portions of such final insurance policies as such policies become available.

ARTICLE XX

INDEMNIFICATION TC “ARTICLE XX†INDEMNIFICATION” \L 1 
20.1
Third Party. TC “20.1†Third Party.” \L 2   With respect to claims brought by third parties against either Seller or Purchaser relating to the property or facilities with respect to which this Agreement pertains or the Scope of Work performed under this Agreement, Seller and Purchaser agree as follows:

(a)

Seller agrees to indemnify, protect, defend, and hold harmless Purchaser, its directors, Lenders, officers, employees, agents (specifically including Agent), and contractors, and the directors, officers employees, agents, and contractors of Purchaser’s parent and Affiliates receiving services hereunder  (collectively “Purchaser Indemnitees”), from and against any and all demands, claims, suits and causes of action and any and all liability, costs, expenses, and judgments incurred in connection therewith (including, without limitation, court costs and reasonable attorneys’ fees), whether arising in equity, at common law, or by statute, or under the law of contracts, torts (including, without limitation, negligence) for personal injury or damage to property of third parties (excluding Purchaser Indemnitees) or arising in favor of or brought by any of Seller, Seller’s employees, agents, subcontractors, Vendors or representatives, or by any governmental agency or any other third party (“Purchaser Claimant”), relating to or arising out of or alleged to arise out of Seller’s, its agents’, Affiliates’, subcontractors’ or Vendors’ negligence, and even if due in whole or in part to Purchaser’s concurrent negligence or fault or other fault, breach of contract or warranty, or strict liability without regard to fault; provided, however, that Seller’s contractual obligation of indemnification shall not extend to the percentage of the Purchaser Claimant’s damages or injuries attributable to any Purchaser Indemnitees' negligence or other fault, breach of contract or warranty, or to strict liability imposed upon any Purchaser Indemnitees as a matter of law.  This indemnification obligation shall apply regardless of the amount of insurance coverage held by Seller, including that under any worker’s compensation act, disability act, or other act or law which would limit the amount or type of damages, compensation, or benefits payable by or for Seller, and shall not be limited by any insurance carried or provided by Seller in accordance with this Agreement or otherwise.

(b)

Purchaser agrees to indemnify, protect, defend, and hold harmless Seller, its directors, officers, employees, agents, and contractors, and the directors, officers and employees,  of Seller’s parent and Affiliates performing services hereunder (collectively “Seller Indemnitees”) from and against any and all demands, claims, suits and causes of action and all liability, court costs, expenses, and judgments incurred in connection therewith (including, without limitation, costs and reasonable attorneys’ fees), whether arising in equity, at common law, or by statute, or under the law of contracts, torts (including, without limitation, negligence) for personal injury or damage to property of third parties (excluding Seller Indemnitees) or arising in favor of or brought by any of Purchaser’s employees, agents, subcontractors, Vendors or representatives, or by any governmental agency or any other third party (the “Seller Claimant”), based upon or arising out of (i) Purchaser's breach of its payment obligation under this Agreement, or (ii) any claims caused by or resulting from (A) Agent's negligent actions or failure to act while in possession or control of the Equipment, or (B) the fraud, misapplication of funds, illegal acts or wilful misconduct of Purchaser or Agent: provided, however, that Purchaser’s contractual obligation of indemnification shall not extend to the percentage of the Seller Claimant’s damages or injuries attributable to any Seller Indemnitees’ negligence or other fault, breach of contract or warranty, or to strict liability imposed upon any Seller Indemnitees as a matter of law.  This indemnification obligation shall apply regardless of the amount of insurance coverage held by Purchaser, including that under any worker’s compensation act, disability act, or other act or law which would limit the amount or type of damages, compensation, benefits payable by or for Purchaser in accordance with this Agreement or otherwise.
(c)

In the event that both Seller, its agents, Affiliates, subcontractors or Vendors, and Purchaser are adjudicated negligent or otherwise at fault or strictly liable without fault with respect to damage or injuries sustained by a Seller Claimant or Purchaser Claimant, this contractual obligation of indemnification shall continue but each of Seller and Purchaser shall indemnify the other only for the percentage of responsibility of the damage or injuries adjudicated to be attributed to the Responsible Party.

(d)

The indemnitor’s contractual obligation of indemnification under this Agreement is subject to the conditions precedent that:

(i)

the party seeking indemnity shall provide written notice of the third party claim, demand or cause of action promptly after such third party claim, demand or cause of action is received by the party seeking indemnity, such notice shall be served on the other party on the earlier of fifteen (15) business days prior to the last Day for responding to such claim or action or the date which is one-half of the period allowed for responding to such claim or action; and

(ii)

the party with the duty to indemnify shall thereafter have the right to participate in the investigation, defense and resolution of such third party claim; and

(iii)

if the indemnitor is the Purchaser and (A) at the time that any claim is made by Seller against Purchaser for any amounts pursuant to this Article XX there is an Agent party hereto, and (B) such claim is for indemnification pursuant to clause (ii) of Section 20.1(b) hereof, then the Purchaser shall have first received payment in full from the Agent of such amounts (it being understood and agreed that until such time as Purchaser receives such amounts from Agent, no amounts shall be due and payable by Purchaser to Seller pursuant to this Article XX).

(e)

Purchaser agrees that upon receipt of any written notice from the Seller asserting an indemnity claim described in Section 20.1(d)(iii) hereof, Purchaser shall (i) promptly deliver a copy of such notice to Agent and (ii) enforce through the arbitration provisions set forth in Article XXVI hereof any and all indemnification rights it may have against Agent to obtain payment from Agent of any amounts claimed in such Notice.  Upon receipt of any such payments from Agent, Purchaser shall deliver such amounts to Seller in accordance with this Article XX.
20.2
Survival of Obligation. TC “20.2†Survival of Obligation.” \L 2   The duty to indemnify under this Article XX will continue in full force and effect notwithstanding the expiration or termination of this Agreement.

ARTICLE XXI

NON-DISCLOSURE OF INFORMATION TC “ARTICLE XXI†NON-DISCLOSURE OF INFORMATION” \L 1 
21.1
Proprietary Information. TC “21.1†Proprietary Information.” \L 2   Without prejudice to Section 15.3 or Section 21.3, any information concerning the parties which is designated in writing as proprietary and/or confidential and disclosed to another party incident to the performance of Scope of Work pursuant to this Agreement is disclosed in confidence and the transferee shall not publish or otherwise disclose it to others without the written approval of the transferor, provided, however, that nothing herein shall limit either party’s rights to disclose data which: 

(a)

was developed on its own or furnished to it prior to this Agreement without restriction;

(b)

becomes generally available to the public through no fault of the party; or

(c)

is received by the party from a third party without restriction and not in breach of this Agreement.

Proprietary and/or confidential information disclosed hereunder shall only be used by the transferee in the performance of its obligations hereunder or as expressly permitted under this Agreement.  Each party shall take such actions to protect proprietary and/or confidential information disclosed by the other party as are consistent with its practices to protect its own proprietary and/or confidential information.

Furthermore Purchaser or Seller may provide any such information to any governmental authority court or stock exchange having jurisdiction and asserting a right to obtain such information, but only to the extent required to comply with any applicable law, order, subpoena, regulation or ruling of such governmental authority, court or stock exchange; provided, however, that the party required to disclose proprietary or confidential information shall first advise the other parties of its intention to make any such disclosure and to the extent practicable afford the other parties reasonable opportunity to seek protection against the disclosure. This clause shall survive the termination of this Agreement. 

21.2
Press Releases. TC “21.2†Press Releases.” \L 2   Seller agrees that it is in Purchaser’s interest to limit information of strategic value disseminated to the independent power industry regarding the Facility.  To the extent that Seller desires to issue press releases, advertisements in the trade press, tombstones in the financial or trade press then Seller must obtain Purchaser’s written release to do so.

21.3
Confidentiality. TC “21.3†Confidentiality.” \L 2   Seller acknowledges that Purchaser’s business is highly competitive and that Purchaser’s books, records, documents and technical information concerning its products, equipment, services, processes, procurement procedures, pricing techniques, the names of and other information (such as credit and financial data) concerning Purchaser’s customers and business affiliates, all comprise confidential business information and trade secrets of Purchaser which are valuable, special and unique proprietary assets.  Seller further acknowledges that protection of Purchaser’s confidential business information and trade secrets against unauthorized disclosure and use is of critical importance to Purchaser in maintaining its competitive position.  Accordingly, Seller hereby agrees that it will not, at any time during or after the term of this Agreement, make any unauthorized disclosure of any confidential business information or trade secrets of Purchaser or make any use thereof, except for the benefit of, and on behalf of Purchaser.  However, Seller’s obligation under this Section 21.3 shall not extend to information which is or becomes part of the public domain or is available to the public by publication or otherwise through no wrongful act or omission or noncompliance with this Section by Seller or its agents.  The provisions of this Section 21.3 shall survive the termination of this Agreement.  Seller agrees and acknowledges that money damages would not be sufficient to remedy  for any breach of this Section 21.3 by Seller, and Purchaser shall be entitled to specific performance and injunctive relief as remedies for such breach or any threatened breach.  Such remedies shall not be deemed the exclusive remedies for a breach of this Section 21.3 by Seller but shall be in addition to all remedies available at law or in equity to Purchaser including recovery of damages from Seller.  For the purposes of this paragraph, the term “Purchaser” shall also include affiliates of Purchaser.

Seller shall deliver to Purchaser all Purchaser confidential information provided or disclosed to or used or acquired by Seller, including all information developed, derived, or created therefrom, or portions thereof, upon the earlier of:

(i)

the ending of the need for the information for performance of the Scope of Work; or

(ii)

Purchaser’s request;

(iii)

the completion of the Scope of Work for which it was provided, disclosed used or acquired; or

(iv)

termination or suspension of this Agreement.

Seller may retain a single copy of all information upon which its Scope of Work is based for record purposes only.  In the event Seller, with Purchaser’s consent, releases Purchaser’s confidential information to a third party, Seller shall require such third party to enter into a confidentiality agreement similar to this Section 21.3 with Seller, and Seller shall retrieve all such released confidential information, including any and all copies of the confidential information and all information developed, derived, or created therefrom, upon the earlier of the events set forth above in this Section. 

No documents, data, materials or information available to Seller as set forth in this Section 21.3 or produced in whole or in part under this Agreement shall be the subject of an application for copyright by or on behalf of Seller without the prior written consent of Purchaser.

Either party shall be entitled to disclose the terms and conditions of this Agreement and any data or information acquired by it under or pursuant to this Agreement without the prior consent of any other party:

(a)

to any Affiliate of such party;

(b)

to any outside consultants or advisers engaged by or on behalf of such party in connection with the Scope of Work or the financing or operation of the Facility and acting in that capacity;

(c)

to any operator of the Facility and any actual and potential Lenders, equity investors and EPC contractors;

(d)

to the extent required by the rules of a relevant and recognized stock exchange;

(e)

to the extent required by law or pursuant to an order of any court of competent jurisdiction, provided that the original disclosing party is given notice and adequate time to seek a protective order applicable to the information before it is disclosed;

(f)

to any insurer under a policy of insurance required to be taken out by either party under this Agreement; or

(g)

to directors, employees and officers of such party;

provided that:

(h)

the disclosing party determines in good faith that the recipient has a legitimate need to see such data or information; and

(i)

the recipient has been made aware of and has agreed to be bound by the requirements of this Article XXI.

ARTICLE XXII

ASSIGNMENT TC “ARTICLE XXII†ASSIGNMENT” \L 1 
22.1
Assignment by Seller. TC “22.1†Assignment by Seller.” \L 2   This Agreement may be assigned by Seller without Purchaser’s consent to a wholly-owned affiliate of Seller.  This Agreement may not be assigned by Seller to any other entity without the prior written consent of Purchaser, which shall not be unreasonably withheld.

22.2
Assignment by Purchaser and Agent. TC “22.2†Assignment by Purchaser and Enron.” \L 2   (a) Each of Purchaser and Agent may assign any of their rights or obligations under this Agreement without Seller’s consent to:

(i)

an Affiliate of Purchaser to which Seller could not object under clauses (i), (ii) or (iii) of paragraph (b) below (in the case of any assignment by Purchaser of any of its payment obligations hereunder) or under clauses (ii) or (iii) of paragraph (b) below (in the case of any assignment by Purchaser of any of its rights or obligations other than payment obligations hereunder); 

(ii)

Agent or an Affiliate of Agent;

(iii)

a joint venture, partnership, or other similar entity in which Agent or any of its Affiliates is a venturer, partner or participant with no less than a nineteen and one-half percent (19.5%) equity interest;

(iv)

any Lender or financial institution providing financing to either Purchaser or Agent, any of their respective Affiliates or any permitted assignee in connection with the Equipment or the Facility;

(v)

any party which is obligated or may be obligated to indemnify Seller from any claims or liabilities arising in connection with this Agreement;

(vi)

any party (1) for which Agent or any of its Affiliates has agreed to construct or develop a facility using the Equipment or (2) to which Agent or any of its Affiliates has agreed to convey a power plant project which it has under development now or in the future; or

(vii)

any contractor or developer which is retained by Agent or any of its Affiliates to construct or develop any facility where the Equipment is to be installed.

(b)
Except for (i) through (vii) above, Purchaser and Agent may assign any of their respective rights or obligations under this Agreement to other parties only upon the prior written consent of Seller which shall not be unreasonably withheld, conditioned or delayed.  Seller agrees to respond to any request for consent within thirty (30) days following its receipt of such request.  Any failure to respond within the foregoing time period shall be deemed to be a grant by Seller of its consent to the proposed assignment.  In determining whether either Purchaser or Agent shall be permitted to make any such assignment, Seller shall only be deemed to be reasonable in withholding its consent if the proposed assignee: (i) does not have substantially the same or better credit quality than Agent unless (a) the proposed assignee provides appropriate guarantees, letters of credit or other assurances of payment issued by an entity or person with substantially the same or better credit quality than Agent, or (b) the assignor agrees to remain liable for all future liability of the assignor under this Agreement, (ii) is a direct competitor of Seller in the turbine manufacturing business, (iii) is an adverse party to Seller in any material litigation, or (iv) if purchasing any Equipment (or rights thereto), is not purchasing such Equipment (or rights thereto) as part of a transaction in which (x) Agent or any of its affiliates is providing related goods and/or services to such assignee, and (y) Agent is not merely acting as a broker or market maker with respect to such Equipment (or rights thereto).  Each of Purchaser and Agent shall have the right to assign or pledge this Agreement as collateral for financing of the Equipment or any facility where the Equipment may be installed without Seller’s consent.  When duly assigned in accordance with this Section 22.2, (i) this Agreement or the rights and obligations so assigned shall be binding upon and shall inure to the benefit of the assignee (and all rights and/or obligations so assigned, including, without limitation, any and all warranty rights, shall be assigned to the assignee as if such assignee were an original party hereto) and (ii) the assignor shall be irrevocably relieved of and forever discharged from all liability under this Agreement so long as the assignee executes an assumption of this Agreement and such liabilities and obligations herein, and (iii) Seller shall look only to such assignee for the performance of the obligations so assigned.  Any assignment by either Purchaser or Agent other than as permitted herein shall be void and without force or effect.

(c)
The parties hereto further agree and acknowledge that the foregoing provisions relating to assignment will only control the assignment of rights and obligations of Purchaser and Agent under this Agreement prior to the Commercial Operation Date.  Following such date, each of Purchaser and Agent shall be permitted, without Seller’s consent, to (i) assign any of its rights or obligations under this Agreement, (ii) convey any ownership interest that it may have in any facility where the Equipment may be installed, and/or (iii) convey any equity interest that it may have in the entity which owns that facility.

22.3
Agreement with Lender. TC “22.3†Agreement with Lender.” \L 2   Seller agrees that if requested by Purchaser, Seller shall enter into a direct agreement with Lender under which Lender is permitted to “step into” this Agreement.

ARTICLE XXIII
RELATIONSHIP OF THE PARTIES TC “ARTICLE XXIII†RELATIONSHIP OF THE PARTIES” \L 1 
23.1
Independent Contractor. TC “23.1†Independent Contractor.” \L 2   Seller undertakes performance of this Agreement as an independent contractor.  Nothing herein shall create a relationship of employer and employee, joint venture, or partnership between Purchaser and Seller, its agents, representatives, employees, Affiliates, Vendors or subcontractors, for any purpose whatsoever.  Nothing herein shall create a relationship of principal and agent between Purchaser and Seller, its agents, employees, representatives or subcontractors.  Neither party shall have the authority to bind or obligate the other in any manner as a result of the relationship created hereby.  Purchaser shall not have the right to control the manner(s) or prescribe the method(s) by which Seller performs this Agreement.  Seller shall be wholly responsible for supervision and the methods of performance.  Seller is entirely and solely responsible for its acts and the acts of its agents, employees, representatives, Affiliates, and Vendors engaged in the performance of this Agreement.  Seller shall provide qualified personnel who shall be and remain solely the employees of Seller, and at no time or in any manner shall said personnel be considered as or deemed to be employees of Purchaser.  Purchaser’s general coordinative efforts, suggestions and procedures with respect to the Scope of Work and Purchaser’s right of inspection, review and observation of the performance of this Agreement shall not make Seller or its employees, employees of Purchaser.

23.2
Responsibilities of Seller as Principal for its Employees. TC “23.2†Responsibilities of Seller as Principal for its Employees.” \L 2   Seller has complete and sole responsibility as a principal for its agents, Vendors and all other hires to perform or assist in performing the Scope of Work. 

23.3
Liabilities of Purchaser and Agent. TC “23.3†Liabilities of Purchaser and Enron.” \L 2  WEST LB REPRESENTS AND WARRANTS THAT IT HAS APPOINTED AGENT AS ITS SOLE AND EXCLUSIVE ACQUISITION AGENT WITH RESPECT TO THIS AGREEMENT, HAS ASSIGNED TO AGENT ALL RIGHTS OF PURCHASER UNDER THIS AGREEMENT, INCLUDING THOSE DESCRIBED IN SECTION 2.1, AND HAS DELEGATED TO AGENT ALL OF THE RESPONSIBILITIES AND OBLIGATIONS OF PURCHASER UNDER THIS AGREEMENT (OTHER THAN ANY PAYMENT OBLIGATIONS HEREUNDER AND ANY INDEMNIFICATION OBLIGATIONS HEREUNDER).  AGENT REPRESENTS AND WARRANTS THAT IT HAS ACCEPTED APPOINTMENT AS PURCHASER’S SOLE AND EXCLUSIVE ACQUISITION AGENT WITH RESPECT TO THIS AGREEMENT.  NOTWITHSTANDING ANY OTHER TERM OR PROVISION OF THIS AGREEMENT, SELLER AGREES, ACCEPTS, ACKNOWLEDGES AND COVENANTS, FOR ITSELF, ITS SUCCESSORS AND ASSIGNS, (I) THAT PURCHASER HAS APPOINTED AGENT AS ITS SOLE AND  EXCLUSIVE ACQUISITION AGENT WITH RESPECT TO THIS AGREEMENT AND MADE SUCH ASSIGNMENT, AND AGENT HAS ACCEPTED SUCH APPOINTMENT, AND  (II) THAT IT SHALL NOT SEEK OR CLAIM RECOURSE AGAINST OR  PAYMENT FROM PURCHASER FOR ANY REASON WITH RESPECT TO OR ARISING FROM OR RELATED TO AGENT’S ACTIONS OR OMISSIONS WITH RESPECT TO THIS AGREEMENT OTHER THAN FOR THE PAYMENT OF THE PURCHASE AMOUNT HEREUNDER, OR FOR THE AMOUNTS PAYABLE TO SELLER PURSUANT TO SECTION 20.1(B) HEREOF.

Without limiting the generality of the foregoing, Seller acknowledges and agrees that it shall deal only with Agent with respect to the subject matter of this Agreement (including, without limitation, delivering Equipment or entering into any amendments, modifications or supplements of or to this Agreement) and in no event, without the prior written consent of Agent, shall Seller deliver any Equipment to West LB or enter into any contract, undertaking or other agreement with West LB (other than this Agreement), amend, modify or supplement this Agreement or take directions from or give instructions to West LB (other than ministerial communications relating to the payment of the amounts described herein), in each case with respect to the subject matter of this Agreement.

ARTICLE XXIV
LIENS, CLAIMS, AND OTHER ENCUMBRANCES TC “ARTICLE XXIV†LIENS, CLAIMS, AND OTHER ENCUMBRANCES” \L 1 
Seller shall not directly or indirectly create, incur, assume or suffer to be created by it or any Vendors, employees, laborers, materialmen or other suppliers of goods or services, any claim, lien, security interest, charge or other encumbrance on the Equipment, the Scope of Work or any part thereof or interest therein and Seller shall immediately notify Purchaser of the assertion of any lien, claim, security interest or other encumbrance against the Equipment or any part thereof.  If such lien, claim, security interest or other encumbrance does not arise solely out of the act, neglect or default of Purchaser, Seller shall immediately secure the discharge or release of such lien, claim, security interest or other encumbrance and shall pay any damages, costs, losses and expenses (including court costs and attorneys’ fees) of whatever kind which Purchaser may incur, be required to pay or be liable for as a result of, in connection with, arising out of, or related to any such lien, claim, security interest or other encumbrance.  In the event a lien from a Vendor, supplier or service provider is levied, Seller shall immediately post a letter of credit against such lien in an amount at least equal to the claimed lien and in a form reasonably satisfactory to Purchaser.  Upon the failure of Seller promptly to pay or discharge any lien claim, security interest or other encumbrance as required hereby within twenty (20) days of notice of the existence thereof from any source, Purchaser may, but shall not be obligated to, pay or discharge such lien, claim, security interest or other encumbrance and, upon the payment or discharge thereof, shall be entitled to recover from Seller the amount thereof together with all expenses incurred by Purchaser in connection with such payment or discharge.  

ARTICLE XXV
NOTICES AND COMMUNICATIONS TC “ARTICLE XXV†NOTICES AND COMMUNICATIONS” \L 1 
25.1
Notices. TC “25.1†Notices.” \L 2   Any notice pursuant to the terms and conditions of this Agreement shall be in writing and either:

(a)

delivered personally;

(b)

sent by certified mail (return receipt requested);

(c)

sent by a recognized overnight mail or courier service with delivery receipt required; or

(d)

sent by confirmed facsimile transfer:

If to Seller:
GE Power Systems


1 River Road Bldg. 36 - 3 East


Schenectady, New York 12345


Attn: Jeff Darst


Phone: (518) 385-0663


Fax: (518) 385-8495

If to Purchaser:

Westdeutsche Landesbank Girozentrale, New York Branch


1211 Avenue of the Americas, 25th Floor


New York, New York  10036


Attn:  Frederik Aldin


Phone:  (212) 852-6106


Fax:  (212) 852-6232

If to Agent:

Enron North America Corp.

Attn: Dean S. Russell, P.E.

101 California Street, Suite 1950

San Francisco, CA 94111

Telephone: (415) 782-7823

Fax: (415) 782-7851

Either party may change its address or the person to be notified by a notice delivered in accordance with this section.

25.2
Effectiveness of Notices. TC “25.2†Effectiveness of Notices.” \L 2   Notices shall be effective when received at the address specified.

ARTICLE XXVI
ARBITRATION TC “ARTICLE XXVI†ARBITRATION” \L 1 
26.1
Negotiation of Disputes and Disagreements. TC “26.1†Negotiation of Disputes and Disagreements.” \L 2  In the event of any dispute or disagreement arising out of or relating to the implementation or performance of this Agreement, which the parties hereto have been unable to settle or agree upon within a period of thirty (30) days after the dispute or disagreement arises, each party shall nominate a senior officer of its management to meet at a mutually agreed time and place not later than forty five (45) days after the dispute or disagreement has arisen to attempt to resolve such dispute or disagreement.  Should a resolution of such dispute or disagreement not be obtained within fifteen (15) days after the meeting of senior officers for such purpose, or if such meeting does not take place within sixty (60) days after the dispute or disagreement has arisen either party may then by notice to the other submit the dispute to arbitration in accordance with the provisions of Section 26.2.

26.2
Arbitration Resolution. TC “26.2†Arbitration Resolution.” \L 2   With respect to arbitration resolution, the parties agree that:
(a)

In the event of dispute between Purchaser and Seller concerning the interpretation of any provision of this Agreement or the performance of any of the terms of this Agreement such matter or matters in dispute shall be finally settled under the arbitration rules of the American Arbitration Association by three arbitrators, one appointed by each party, and the third, who shall be the chairman will be selected by the two appointed arbitrators and failing agreement by the chairman of the American Arbitration Association.  The language of the arbitration shall be English.  The place of arbitration shall be in New York City at a location to be mutually agreed upon by the parties;

(b)

In connection with any arbitration proceedings (i) each party shall be entitled to compel the attendance of witnesses or production of documents, and for this purpose, the Arbitrator shall have the power to issue subpoenas; and (ii) each party shall have the right (upon leave of the Arbitrator) to take depositions and obtain other discovery of the scope and in the manner which the Arbitrator deems reasonably necessary to the preparation and presentation of the party’s case;

(c)

The decision of the arbitrators shall be final and binding upon the parties;
(d)

If any dispute to be referred to arbitration under this agreement raises issues which are, as mutually agreed, substantially the same as or connected with issues raised in a dispute between any other dispute between the parties (and their successor in title and assigns), then such latter dispute shall constitute a "Related Dispute";

(e)

If a Related Dispute has already been referred to arbitration in accordance with arbitration provisions identical (mutatis mutandis) to this clause, or, if the dispute under this Agreement has already been referred to arbitration under this clause, then:


(i)

the dispute under this Agreement shall be referred to the arbitrators appointed to determine the Related Dispute; and


(ii)

the arbitrators shall have power to join one or more defendants or third parties or consolidate actions as provided by applicable law.

26.3
Continuation of Work. TC “26.3†Continuation of Work.” \L 2   Pending final resolution of any dispute, Purchaser and Seller shall continue to fulfill their respective obligations hereunder.

26.4
Resolution of Certain Purchaser-Agent Disputes. TC “26.4†Resolution of Certain Purchaser-Agent Disputes.” \L 2  Notwithstanding any provision to the contrary set forth in this agreement or any other agreement to which Purchaser and Agent are parties, in the event that any dispute or disagreement arises out of the implementation or enforcement of the indemnification rights referred to in Section 20.1 (e), and such dispute or disagreement is not resolved in accordance with Section 26.1, then:

(a)

either the Purchaser or the Agent may submit the dispute to arbitration in accordance with the provisions of Section 26.2 and such Section and Section 26.3 shall apply to such dispute or disagreement (but only to such dispute or disagreement) between the Purchaser and Agent, and for purposes of applying such Section to the Purchaser and Agent each reference to “Seller” set forth in such Section and in Section 26.3 shall be deemed a reference to “Agent”; and

(b)

any arbitration proceeding referred to in Section 26.4 (a) shall be deemed a Related Dispute hereunder.

26.5
Limitation on Power of Arbitrators. TC “26.5†Limitation on Power or Arbitrators.” \L 2   In no event shall the arbitrators appointed hereunder in connection with any dispute or disagreement between Seller and Purchaser at any time (including, without limitation, following the joinder of any Related Dispute between Purchaser and Agent with any arbitration proceeding pending with respect such Seller and Purchaser dispute or disagreement) have the power or authority to render a decision, make any award or grant any relief of any nature whatsoever in favor of Seller against Agent, and any attempt shall be void ab initio.
ARTICLE XXVII
LIMITATION OF LIABILITY TC “ARTICLE XXVII†LIMITATION OF LIABILITY” \L 1 
27.1
Maximum Liability. TC “27.1†Maximum Liability.” \L 2   Seller's maximum aggregate liability for claims by Purchaser arising out of Seller's performance of this Agreement whether arising from tort (including negligence), breach of contract or any other cause of action, including Liquidated Damages, shall be one hundred (100%) of the Purchase Amount; provided, however, that this limitation on liability shall not include any liability for or apply to any of the following categories of liability of Seller:

(i)

under Article XX Section 20.1 (Indemnification); 

(ii)

under Article XXIV (Liens and Claims); 

(iii)

under Section 15.2 (Title); and

(iv) resulting from the gross negligence or willful misconduct of Seller, its agents or employees,

which liabilities shall not be limited.  All liability of Seller with respect to any Unit (other than under Section 15.2) shall terminate six (6) years after delivery of the last Major Component of the Unit to the Delivery Point as determined pursuant to Section 9.2, and all liability of Seller under this Agreement shall terminate six (6) years after delivery of the last Unit to the Delivery Point as determined in accordance with Section 9.2.

27.2
Consequential Losses. TC “27.2†Consequential Losses.” \L 2   Except for liquidated damages specifically provided for herein, in no event, whether as a result of breach of contract, breach of warranty, tort liability (including negligence or strict liability), strict liability, or otherwise, and whether arising before or after completion of the Scope of Work, shall Seller be liable to Purchaser for special, indirect, exemplary or consequential losses of any nature whatsoever, including losses or damages caused by reason of unavailability of the Equipment, shutdowns or service interruptions, loss of use, loss of profits or revenue, inventory or use charges, cost of purchased or replacement power, interest charges or cost of capital or claims of Purchaser’s customers.  Except for cancellation fees specifically provided for herein, in no event, whether as a result of breach of contract, tort liability (including negligence or strict liability), strict liability or otherwise, shall either Purchaser or Agent be liable hereunder for special, indirect, exemplary or consequential damages of any nature whatsoever, including, but not limited to, loss of use, loss of profits or revenue, or inventory or use charges. 

27.3
Releases Valid in All Events. TC “27.3†Releases Valid in All Events.” \L 2   Except as otherwise specifically set forth herein, releases, disclaimers and limitations on liability expressed herein shall apply even in the event of the negligence, strict liability, fault or breach of contract (including other legal bases of responsibility such as fundamental breach) of the party whose liability is released, disclaimed or limited.

27.4
Releases Valid in All Events. TC “27.4†Releases Valid in All Events.” \L 2   If Seller furnishes Purchaser with advice or assistance which is not required by this Agreement, the furnishing of such advice or assistance will not subject Seller to any liability whether in contract, warranty, tort (including negligence), strict liability, indemnity or otherwise.

ARTICLE XXVIII
DRUG AND ALCOHOL-FREE WORKPLACE TC “ARTICLE XXVIII†DRUG AND ALCOHOL-FREE WORKPLACE” \L 1 
The parties desire to provide a safe and productive work environment.  The parties believe that the use, possession and/or distribution of illegal/unauthorized drugs and alcohol presents a serious threat to the safety of employees, visitors and others at the job site, or other premises owned, leased, or occupied by Purchaser.  All Seller’s and Seller’s Vendors’ employees associated with the Scope of Work under this Agreement must agree to compliance with Purchaser’s drug and alcohol policy Number 1200-2, dated September 11, 1995 including: 

(1)

while on or entering the Site or other premises owned, leased, or occupied by Purchaser, search of personal and professional possessions, including but not limited to automobiles, trucks, briefcases, lunchboxes, and person for illegal drugs.  Failure to consent to such search shall be grounds for immediate removal from the Site or other premises owned, leased, or occupied by Purchaser;

(2)

drug testing at any time while on the Site or other premises owned, leased or occupied by Purchaser.  Failure to do so or failing any such test shall be grounds for immediate removal from the Site or other premises owned, leased, or occupied by Purchaser; and

(3)

failure of a Seller’s or Vendor’s employee to agree and abide by these requirements will be grounds for immediate removal from the job site or other premises owned, leased, or occupied by Purchaser from any work site or location under the control of Purchaser that is associated with the Scope of Work under this Agreement.

ARTICLE XXIX
PROJECT PLANNING AND CONTROLS TC “ARTICLE XXIX†PROJECT PLANNING AND CONTROLS” \L 1 
Exhibit K sets forth the Project Planning and Control system for tracking the progress of the Scope of Work.  Seller shall establish a program and submit reports and data as set forth therein.  

ARTICLE XXX
MISCELLANEOUS TC “ARTICLE XXX†MISCELLANEOUS” \L 1 
30.1
Validity and Enforceability. TC “30.1†Validity and Enforceability.” \L 2   The invalidity or unenforceability of any portion or provision of this Agreement shall not affect the validity or enforceability of any other portion or provision.  Any invalid or unenforceable portion or provision shall be deemed severed from this Agreement, and the balance of this Agreement shall be construed and enforced as if this Agreement did not contain such invalid or unenforceable portion or provision.  Notwithstanding the provisions of the preceding sentence, should any term or provision of this Agreement be found invalid by any governmental authority having jurisdiction thereof, the parties shall immediately renegotiate in good faith such term or provision of this Agreement to eliminate such invalidity.

30.2
Governing Law. TC “30.2†Governing Law.” \L 2   This Agreement, its interpretation and any disputes relating to, arising out of or connected with this Agreement, shall be governed by the laws of the State of New York, without regard to its conflicts of law provisions (other than Section 5-1401 of the New York General Obligations Law).  Any litigation relating to, arising out of, or connected with this Agreement shall be first filed with the United States District Court in the Borough of Manhattan, New York, New York, United States.

30.3
Entire Agreement. TC “30.3†Entire Agreement.” \L 2   This Agreement, and the Exhibits attached hereto constitute the entire agreement between the parties with respect to the subject matter hereof, and there are no oral or written understandings, representations or commitments of any kind, express or implied, not set forth herein.  This Agreement supersedes all prior agreements, oral or written, between the parties with respect to the subject matter hereof, including, without limitation, the Agreement in Principle dated November 15, 1999 by the parties hereto, and incorporates the entire understanding of the parties with respect thereto. 

30.4
Agreement Modification. TC “30.4†Agreement Modification.” \L 2   No oral or written modification of this Agreement either before or after its execution shall be of any force or effect unless such modification is in writing and signed by the party to be bound thereby. 

30.5
Waiver. TC “30.5†Waiver.” \L 2   The waiver by either party of any breach or failure to enforce any of the terms, covenants or conditions of this Agreement shall not in any way affect, limit, modify or waive the future enforcement of such terms, covenants or conditions. 

30.6
Headings, Section References. TC “30.6†Headings, Section References.” \L 2   The headings contained herein are included solely for the convenience of the parties and are not to be used as a basis for interpreting the various sections of this Agreement.  References to any Sections herein include all subsections of the Section.

30.7
Third-Party Beneficiaries. TC “30.7†Third-Party Beneficiaries.” \L 2   The provisions of this Agreement are intended for the sole benefit of Purchaser, Agent and Seller, and there are no third‑party beneficiaries other than assignees contemplated by the terms herein. 

30.8
Counterparts. TC “30.8†Counterparts.” \L 2   This Agreement may be executed in counterparts, each of which when so executed and delivered shall be an original, and all of which, when taken together, shall constitute one and the same instrument. 

30.9
Equal Employment Opportunity. TC “30.9†Equal Employment Opportunity.” \L 2   To the extent performance, if any, of the Scope of Work is performed in the United States, the parties hereto agree that the provisions of Executive Order 11246, as amended, and the Rehabilitation Act of 1973 (Section 503, Public Law 93‑112, as amended), the Vietnam Era Veteran’s Readjustment Assistance Act of 1974, as amended (including the provisions of the “Equal Opportunity” clauses), and the regulations promulgated pursuant to the above, are hereby incorporated into this Agreement by reference as if fully set out. 

30.10
Cooperation on Site. TC “30.10†Cooperation on Site.” \L 2   To the extent Seller is required to perform services on Site it shall cooperate with other contractors on Site so as to coordinate work and schedules.

30.11
No Nuclear Usage Intended. TC “30.11†No Nuclear Usage Intended.” \L 2   The Equipment sold hereunder is not intended for application (and shall not be used) in connection with the use or handling of nuclear material or the construction or operation of a nuclear installation.  Purchaser warrants that it shall not use such Equipment for such purposes, or permit others to use such Equipment, while such Equipment is owned by Purchaser, for such purposes unless such use is agreed to in writing by the Seller.  If, in breach of the foregoing, any such use occurs, the Seller disclaims all liability for any nuclear or other damage, injury or contamination, and Buyer shall indemnify the Seller against any such liability, whether arising as a result of breach of contract, warranty, tort (including negligence), strict liability, indemnity or otherwise.

30.12
Miscellaneous Representations and Warranties. TC “30.12†Miscellaneous Representations and Warranties.” \L 2   Unless otherwise specified below, the parties represent and warrant to each other that as of the date of this Agreement:

(a)

The party 

(i) is duly incorporated, organized, existing and in good standing under the laws of New York (in the case of Seller);

(ii) is a duly licensed branch of Westdeutsche Landesbank Girozentrale, a public law banking institution organized under the laws of North Rhine-Westphalia, Germany (in the case of Purchaser);

(iii) the party  possesses all requisite power and authority to enter into and perform this Agreement, to carry out the transactions contemplated herein, and to conduct business in each of the locations where any portion of the Scope of Work is to be performed; and

(iv) the party has all legal power and authority to own and use its properties and to transact the business in which it is engaged and holds or expects to obtain all franchises, licenses, and permits required therefor;

(b)

the party's execution, delivery, and performance of this Agreement have been duly authorized by, and are in accordance with, its articles of incorporation, bylaws or other constituent documents; this Agreement has been duly executed and delivered for it by the signatories so authorized; and this Agreement constitutes the party's legal, valid, and binding obligation subject, in each case, as to enforceability, bankruptcy, insolvency, reorganization and other similar laws affecting enforcement of creditor rights generally (insofar as any such law relates to the bankruptcy, insolvency, reorganization or similar event of such party) and, as to the availability of specific performance or other injunctive relief, subject to the discretionary power of a court to deny such relief and to general equitable principles;
(c)

the party (other than Purchaser) is not in breach of, in default under, or in violation of, any applicable statute, law, ordinance, decree, rule, or regulation of any governmental authority, or the provisions of  its articles of incorporation or bylaws or any franchise or license, or in breach of, in default under, or in violation of, any provision of any indenture or any evidence of indebtedness or security therefor, lease, contract, license or other agreement by which it is bound if such breach, default or violation may result in a material adverse effect on the business or financial condition of the party; and the execution and delivery of this Agreement and the performance of its obligations hereunder will not constitute or result in any such breach, default or violation;

(d)

Purchaser is not in breach of, in default under, or in violation of, any applicable statute, law, ordinance, decree, rule, or regulation of any governmental authority relating to its banking activities, or the provisions of  its articles of incorporation or bylaws or any franchise or license, or in breach of, in default under, or in violation of, any provision of any indenture or any evidence of indebtedness or security therefor, lease, contract, license or other agreement by which it is bound if such breach, default or violation may result in a material adverse effect on the business or financial condition of the Purchaser; and the execution and delivery of this Agreement and the performance of its obligations hereunder will not constitute or result in any such breach, default or violation;
(e)

no suit, claim, action, arbitration, or legal, administrative or other proceeding is pending or threatened against the party that would affect the validity or enforceability of this Agreement, the ability of the party to fulfill its commitments hereunder in any material respect, or that could result in any material adverse change in the business or financial condition of the party; and
(f)

The Equipment sold by Seller hereunder is of the same type and model number which is sold by Seller or its Affiliates to other clients, is of the same manufacturing technology, includes the same principal components and has not demonstrated trends of failure.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the date and the year first above written.

Westdeutsche Landesbank Girozentrale, New York Branch

as Purchaser

By:  ____________________________

Title:  ___________________________

Date:  ___________________________

By:  ____________________________

Title:  ___________________________

Date:  ___________________________

General Electric Company,

as Seller

By:  _____________________________

Title:  ____________________________

Date:  ____________________________

Enron North America Corp., as Agent

By:  _____________________________

Title:  ____________________________

Date:  ____________________________

AGREEMENT

Between

WESTDEUTSCHE LANDESBANK GIROZENTRALE, NEW YORK BRANCH

Acting Through Its Agent

ENRON NORTH AMERICA CORP.

and 

GENERAL ELECTRIC COMPANY

For

COMBINED CYCLE POWER ISLANDS

May 1, 2000

1ARTICLE I
DEFINITIONS

ARTICLE II
RESPONSIBILITIES OF PURCHASER AND AGENT
11
2.1
Purchaser and Agent Responsibilities.
11
2.2
Purchaser Conduct.
11
ARTICLE III
RESPONSIBILITIES OF SELLER
11
3.1
General Obligations.
11
3.1.1
Unit Serial Numbers.
12
3.2
Delivery of Equipment and Documentation.
12
3.2.1
Delivery of Equipment to the Delivery Point.
12
3.2.2
Documentation Delivery.
12
3.3
Relevant Information.
12
3.4
Hazardous Materials Notification.
13
3.5
Employment of Trained and Experienced Personnel.
13
3.6
Not Used.
13
3.7
Not Used.
13
3.8
Compliance with Applicable Laws.
13
(a)
Seller’s Obligations.
13
(b)
Exception.
14
3.9
Approved Vendors.
14
3.10
Packing and Insurance.
14
3.10.1
Packing Recommendation.
14
3.10.2
Impact Indicators.
14
3.10.3
Insurability Certificate.
14
3.10.4
Notice of Shipment.
15
3.10.5
Compliance with Recommendation.
15
3.10.6
Coordination.
15
3.11
Financing and Insurance Assistance.
15
3.12
Purchaser Permit Support.
15
3.13
Not Used.
15
3.14
Spare Parts.
16
3.14.1
Commissioning Spares.
16
3.14.2
Operating Spares.
16
3.15
Key Personnel.
16
ARTICLE IV
SELECTIONS
16
4.1
Selection of Delivery Dates.
16
4.2
Not Used.
16
4.3
Further Negotiations Relating to the Xonon Technology.
16
4.4
Xonon Opt Out.
17
4.5
No Prejudice.
17
ARTICLE V
PURCHASE AMOUNT AND OTHER CHARGES
18
5.1
Purchase Amount.
18
5.2
Taxes and Contributions.
18
5.2.1
Seller Responsibility for Employment Taxes.
18
5.2.2
Seller’s Responsibility for Other Taxes.
18
5.2.3
Tax Penalties.
18
5.3
Changes to the Purchase Amount.
18
5.4
Cancellation.
19
5.5
Change of Facility; Mothballing.
20
5.5.1
Change of Facility.
20
5.5.2
Mothballing.
20
ARTICLE VI
PAYMENT TERMS
21
6.1
Payment of Purchase Amount.
21
6.1.1
Payments to Date.
21
6.1.2
Additional Payments.
21
6.1.3
 Early Termination of XONON Implementation Program.
21
6.2
No Prejudice.
21
6.3
Payments Withheld or Offset.
22
6.3.1
Payments Withheld.
22
6.3.2
Offset for Liquidated Damages and Other Amounts.
22
6.4
Payment of Liquidated Damages.
22
6.4.1
Not Used.
22
6.4.2
Payment of Document and Delivery Liquidated Damages.
23
6.4.3
Payment of Take Over Liquidated Damages.
23
6.4.4
Payment of Performance Liquidated Damages.
23
6.5
Not Used.
23
6.6
Lien Release.
23
6.7
Invoices.
23
6.7.1
Contract Reference.
23
6.7.2
Payee and Address for Invoices.
23
6.7.3
Date of Receipt.
24
6.8
Method of Payment.
24
ARTICLE VII
COMMENCEMENT AND PROSECUTION OF SCOPE OF WORK, TERMINATION
24
7.1
Commencement and Prosecution of Scope of Work.
24
7.2
Not Used.
24
7.3
Termination.
24
ARTICLE VIII
INSPECTION AND CORRECTION OF WORK
24
8.1
Inspections.
24
8.2
Resident Facilities.
25
8.3
Quality Plan.
25
8.4
Notice.
25
8.5
Correction of Equipment.
26
8.6
Additional Factory Testing.
26
8.7
Release for Delivery.
26
8.8
Reservation.
26
ARTICLE IX
DELIVERY AND SUBSEQUENT EVENTS
27
9.1
Delivery of Documentation.
27
9.2
Delivery of Equipment.
27
9.2.1
Delivery Dates.
27
9.2.1.1
Delivery Point.
28
9.2.2
Inventory Upon Delivery.
28
9.2.3
Delivery.
28
9.3
Not used.
29
9.4
Seller’s Installation Recommendations.
29
9.5
Commissioning Period.
29
9.5.1
Seller’s Recommendations.
29
9.5.2
Access.
29
9.6
Not Used.
30
9.7
Performance Tests.
30
9.7.1
Performance Test Procedures.
30
9.7.2
Not used.
30
9.7.3
Performance Testing Procedures.
30
9.7.4
Degradation.
30
9.7.5
Seller Presence at Performance Tests.
30
9.7.6
Test Uncertainty.
30
9.7.7
Fittings and Instrumentation.
31
9.7.8
Consumable Spare Parts.
31
9.7.9
Correction of Performance.
31
9.7.10
Purchaser’s Obligations.
31
9.7.11
Repeat of Performance Tests.
31
9.7.12
Commercial Operation.
32
9.8
Final Acceptance.
32
ARTICLE X
LIQUIDATED DAMAGES AND OTHER PAYMENTS; PERFORMANCE GUARANTEES
33
10.1
Document Liquidated Damages.
33
10.2
Delivery Liquidated Damages.
33
10.2.1
 Major Components.
33
10.2.2
Xonon Combustors.
33
10.2.2
Other Equipment.
34
10.3
Take Over Liquidated Damages.
35
10.3.1
Target Final Acceptance Date.
35
10.3.2
No Take Over Liquidated Damages Payable.
35
10.3.3
Not Used.
35
10.4
Invoicing for Document, Delivery and Takeover Liquidated Damages.
35
10.5
Not Used.
35
10.5.3
Emissions Guarantee.
36
10.5.4
Not used.
36
10.6
Sound Level Guarantees.
36
10.6.
Near Source Sound Level Guarantee.
36
10.6.2
Far Field Sound Level Guarantee.
36
10.6.3
Applicable Performance Test Procedures.
36
10.6.4
Not used.
36
10.7
Not used.
36
10.8
Electrical Output Guarantees.
36
10.8.1
Minimum Electrical Output Guarantee.
36
10.8.2
Electrical Output Guarantee.
37
10.9
Heat Rate Guarantees.
37
10.9.1
Maximum Heat Rate Guarantee.
37
10.9.2
Heat Rate Guarantee.
37
10.9.3
Not used.
37
10.10
Liquidated Damages for Failure to Achieve Performance Guarantees.
37
10.10.1
Nonexcusable Performance Guarantees.
38
10.10.2
Output Liquidated Damages.
38
10.10.3
Heat Rate Liquidated Damages.
38
10.10.4
Not Used.
38
10.10.5
Not Used.
38
10.10.6
Settlement of Performance Liquidated Damages.
38
10.11
Maximum Liabilities for Liquidated Damages.
39
10.11.1
Maximum Document Liquidated Damages.
39
10.11.2
Not used.
39
10.11.3
Maximum Document / Delivery / Take Over Liquidated Damages.
39
10.11.4
Maximum Output Liquidated Damages.
39
10.11.5
Minimum Heat Rate Liquidated Damages
39
10.11.6
Maximum Aggregate Liquidated Damages.
39
10.12
Liquidated Damages Not Penalty.
39
ARTICLE XI
CHANGE ORDERS
40
11.1
Adjustment of Purchase Amount.
40
11.2
Purchaser-Requested Change Order.
40
11.3
Seller-Requested Change Order.
40
11.4
Other Change Orders.
41
11.5
Unauthorized Changes.
41
11.6
Disputes.
41
11.7
Limitation on Change Orders.
41
11.8
Inapplicability of this Article.
41
ARTICLE XII
INTENTIONALLY OMITTED
41
ARTICLE XIII
ORDER OF PRECEDENCE
41
13.1
Order of Precedence.
41
ARTICLE XIV
WARRANTY
42
14.1
Seller’s Warranty.
42
14.1.1
Primary Warranty Period.
42
14.1.2
Warranty Clarification.
42
14.1.3
Warranty Notice.
43
14.2
Extended Warranty Period.
43
14.2.1
Continued Warranty on Corrections or Repairs.
43
14.2.2
Extension of Warranty Due to Unavailability.
43
14.3
Obligations, Responsibilities and Recourse.
43
14.4
Intentionally Omitted.
44
14.5
Limited Warranty.
44
14.6
Repairs and Alterations by Others.
44
14.7
Limitation of Correction Obligation.
44
ARTICLE XV
RISK OF LOSS AND TITLE
44
15.1
Risk of Loss.
44
15.2
Title.
45
15.2.1
Passage of Title.
45
15.2.2
Infringement Cures and Defense.
45
15.3
Seller’s Drawings, Etc. for Use by Purchaser.
46
15.4
Licensing Procedure.
46
ARTICLE XVI
TRAINING AND TECHNICAL DIRECTION OF INSTALLATION
47
ARTICLE XVII
DEFAULT
47
17.1
Events of Default by Seller.
47
17.2
Purchaser’s Remedies Against Seller.
48
17.3
General Obligations.
48
17.4
Payment Obligations.
49
17.4.1
Determination of Obligations.
49
17.4.2
Damages and Expenses.
49
17.4.3
Cover Damages.
49
17.4.4
Settlement.
50
17.5
Events of Default by Purchaser.
50
17.6
Seller Remedies.
51
ARTICLE XVIII
FORCE MAJEURE
51
18.1
Failure to Perform Due to an Event of Force Majeure.
51
18.2
Limitations on Events of Force Majeure.
51
18.3
Notice of Event of Force Majeure.
52
18.4
Events of Force Majeure.
53
18.5
Certain Events Not Excused.
53
18.6
Continued Performance.
53
18.7
Event of Force Majeure - Cost.
54
ARTICLE XIX
INSURANCE
54
19.1
Insurance - General.
54
19.1.1
All Risk.
54
19.1.2
Workers Compensation and Employers Liability Insurance.
54
19.1.3
Commercial General Liability Insurance.
54
19.1.4
Hull and Protection and Indemnity Insurance.
55
19.1.5
Business Automobile Liability Insurance.
55
19.1.6
Aircraft Liability Insurance.
55
19.1.7
Excess Umbrella Liability Coverage.
56
19.1.8
Vendors.
56
19.1.9
Certificate of Insurance.
56
19.1.10
Other Requirements.
56
19.1.11
Vendor Waiver of Subrogation.
57
19.1.12
Compliance with Insurance.
57
19.1.13
Limitation.
57
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Purchaser’s Insurance.
57
19.2.1
Cargo Insurance.
57
19.2.2
Builder’s All Risk Insurance.
58
ARTICLE XX
INDEMNIFICATION
58
20.1
Third Party.
58
20.2
Survival of Obligation.
60
ARTICLE XXI
NON-DISCLOSURE OF INFORMATION
60
21.1
Proprietary Information.
60
21.2
Press Releases.
61
21.3
Confidentiality.
61
ARTICLE XXII
ASSIGNMENT
62
22.1
Assignment by Seller.
62
22.2
Assignment by Purchaser and Enron.
63
22.3
Agreement with Lender.
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RELATIONSHIP OF THE PARTIES
64
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Independent Contractor.
64
23.2
Responsibilities of Seller as Principal for its Employees.
65
23.3
Liabilities of Purchaser and Enron.
65
ARTICLE XXIV
LIENS, CLAIMS, AND OTHER ENCUMBRANCES
65
ARTICLE XXV
NOTICES AND COMMUNICATIONS
66
25.1
Notices.
66
25.2
Effectiveness of Notices.
67
ARTICLE XXVI
ARBITRATION
67
26.1
Negotiation of Disputes and Disagreements.
67
26.2
Arbitration Resolution.
67
26.3
Continuation of Work.
68
26.4
Resolution of Certain Purchaser-Agent Disputes.
68
26.5
Limitation on Power or Arbitrators.
68
ARTICLE XXVII
LIMITATION OF LIABILITY
68
27.1
Maximum Liability.
68
27.2
Consequential Losses.
69
27.3
Releases Valid in All Events.
69
27.4
Releases Valid in All Events.
69
ARTICLE XXVIII
DRUG AND ALCOHOL-FREE WORKPLACE
70
ARTICLE XXIX
PROJECT PLANNING AND CONTROLS
70
ARTICLE XXX
MISCELLANEOUS
70
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Validity and Enforceability.
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Governing Law.
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Entire Agreement.
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Agreement Modification.
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Waiver.
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Headings, Section References.
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