Draft of September 14, 2001


Agreement and First Amendment to
Renewable Energy Purchase Agreement 

This Agreement and First Amendment to Renewable Energy Purchase Agreement (“Agreement and First Amendment”), dated as of July __, 2001, is between Enron Power Marketing, Inc., a Delaware corporation (“Purchaser”), and Indian Mesa Power Partners II LP, a Delaware limited partnership (“Seller”; together with Purchaser, referred to in this Agreement and First Amendment, collectively as the “Parties” and, each of Purchaser and Seller are individually referred to in this Agreement and First Amendment, as a “Party”).

RECITALS

WHEREAS, Seller and Purchaser have entered into a Renewable Energy Purchase Agreement, dated as of January 10, 2001 (the “Renewable Energy Purchase Agreement”);

WHEREAS, Seller and Purchaser mutually desire to amend certain provisions of the Renewable Energy Purchase Agreement, including those provisions related to the carry-forward of the balance from prior years in the “bank” of sales of electric renewable energy capacity and related renewable energy credits and confirm the understanding of the Parties that uncontrollable forces do not deplete the balance in such “bank” under the Renewable Energy Purchase Agreement, in each case as provided in this Agreement and First Amendment;

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of which is hereby acknowledged, the Parties agree as follows:

Section 1.  Certain Definitions

Except as otherwise defined herein, all capitalized terms used herein have the respective meanings ascribed to such terms in the Renewable Energy Purchase Agreement.

Section 2.  Amendments

(a) Section 4.04(b) of the Renewable Energy Purchase Agreement is hereby amended and restated in its entirety as follows:

“(b)
For purposes of this Agreement, the “Annual Excess” shall mean, (i) for the Contract Year ended April 30, 2003, the amount (rounded to the nearest MWh), if any, by which the Renewable Energy produced by the Facility and delivered to Purchaser at the Delivery Point in the period from the Start Date (inclusive) through April 30, 2003 exceeds the Annual Quantity for the Contract Year ended April 30, 2003, and (ii) for each Contract Year occurring thereafter, the amount (rounded to the nearest MWh), if any, by which the Renewable Energy produced by the Facility and delivered to Purchaser at the Delivery Point in such Contract Year exceeds the Annual Quantity in such Contract Year, subject to adjustment as provided in Section 4.04(c).”

(b) Section 4.04(c) of the Renewable Energy Purchase Agreement is hereby amended and restated in its entirety as follows:

“(c)
If the Renewable Energy together with Transferred Renewable Energy (as defined below) delivered to Purchaser at the Delivery Point in any Contract Year (beginning with the Contract Year ended April 30, 2003) is less than the Adjusted Annual Quantity (as defined in Section 4.05) for such Contract Year, the amount by which the Adjusted Annual Quantity for such Contract Year exceeds the amount of Renewable Energy together with Transferred Renewable Energy delivered to Purchaser at the Delivery Point in such Contract Year is called the “Annual Deficiency,” the Annual Deficiency for such Contract Year shall then be compared to the cumulative Annual Excess (if any) for all previous Contract Years to determine Seller’s liability, if any, for Deficiency Payments under Section 4.04(e) based on the following procedure:

(i)
If the Annual Deficiency for such Contract Year is less than the cumulative Annual Excess (if any) for all previous Contract Years, then the amount by which such cumulative Annual Excess exceeds such Annual Deficiency shall thereafter be deemed to be the Annual Excess for such Contract Year and the Annual Excess for all previous Contract Years shall thereafter be deemed to equal zero for purposes of comparing the Annual Deficiency (if any) for any subsequent Contract Year to the cumulative Annual Excess for all previous Contract Years under this Section 4.04(c).

(ii) If the Annual Deficiency for such Contract Year is greater than the cumulative Annual Excess (if any) for all previous Contract Years, then the amount by which such Annual Deficiency exceeds such cumulative Annual Excess shall be the Net Annual Deficiency for such Contract Year, the Annual Excess for such Contract Year shall be zero and the Annual Excess for all previous Contract Years shall thereafter be deemed to equal zero for purposes of comparing the Annual Deficiency (if any) for any subsequent Contract Year to the cumulative Annual Excess for all previous Contract Years under this Section 4.04(c).”

(c) Section 3.04 of the Renewable Energy Purchase Agreement is hereby amended by adding the following paragraph  to the end of such section: “Notwithstanding anything to the contrary set forth in this Agreement, except for sales, transmissions, and deliveries outside the United States, such as Mexico, Purchaser shall not, directly or through connections with the other entities, transmit, sell, or deliver electric energy generated at the Facility in interstate commerce.”

(d) Section 5.02 (p) of the Renewable Energy Purchase Agreement is hereby amended by adding the following to the first sentence thereof between the words “circumstance” and “continues”: “(other than transmission curtailments by the Connecting Entity  or other entities)”.

(e) Section 5.05 (a) of the Renewable Energy Purchase Agreement is hereby amended by adding the following words to the end of the fifth sentence thereof: “in either case, with a creditworthy and experienced counterparty.”

(f)
Section 9.03 of the Renewable Energy Purchase Agreement is hereby amended by, (i) adding the following to the end of clause (b) of the second sentence thereof: “, provided that the Purchase Guaranty shall continue to apply to such Affiliate if it is an Affiliate of Purchaser,” and (ii) adding the following between the words “Party” and “at” in clause (c) of the second sentence thereof: “, and Enron Corp. in the case of a transfer or assignment by the Purchaser,”.

Section 3.  Effect of Uncontrollable Force

The Parties acknowledge and confirm that, notwithstanding anything to the contrary in the second sentence of Section 4.05 of the Renewable Energy Purchase Agreement, (a) the amount of any Annual Deficiency is determined as provided in Section 4.04(c) of the Renewable Energy Purchase Agreement with reference to the Adjusted Annual Quantity (as such term is defined in Section 4.05 of the Renewable Energy Purchase Agreement), and not with reference to the Annual Quantity, for the relevant Contract Year, (b) Adjusted Annual Quantity means the Annual Quantity for each Contract Year reduced by the Uncontrollable Force Deficiency for such Contract Year, and (c) accordingly, the purposes for which the Annual Quantity for each Contract Year are required to be reduced by any Uncontrollable Force Deficiency for such Contract Year include determining the amount of any Annual Deficiency, as provided in Section 4.04(c) of the Renewable Energy Purchase Agreement.  For purposes of this Section 3, all references to the Renewable Energy Purchase Agreement mean the Renewable Energy Purchase Agreement both as originally executed and delivered and as amended hereby.

Section 4.  Reaffirmation of the Renewable Energy Purchase Agreement

To the extent that any provision hereof conflicts with any provision of the Renewable Energy Purchase Agreement, the provisions hereof shall govern and control.  Except as expressly amended hereby, the Renewable Energy Purchase Agreement shall remain in full force and effect in accordance with its original terms.

Section 5.  Effective Date

This Agreement and First Amendment shall be effective as of the date hereof.

Section 6.  Captions

The captions of the various articles and sections of this Agreement and First Amendment are for convenience of reference only and do not limit or define any terms and provisions of this Agreement and First Amendment.

Section 7.  Governing Law

This Agreement and First Amendment shall be governed by, and construed and enforced in accordance with, the laws of the State of Texas without regard to conflict of laws principles.

Section 8.  Severability

In the event any provision of this Agreement and First Amendment is held to be void, unlawful, or otherwise unenforceable, that provision will be severed from the remainder of the Agreement and First Amendment, and replaced automatically by a provision containing terms as nearly like the void, unlawful, or unenforceable provision as possible; and the Agreement and First Amendment, as so modified, will continue to be in full force and effect.  If the application of any provision of this Agreement and First Amendment to any person or circumstance is held to be void, unlawful, or unenforceable, then that provision remains valid, lawful, and enforceable as applied to other persons and circumstances.

Section 9.  Binding Effect

This Agreement and First Amendment shall inure to the benefit of and be binding on the Parties and their respective successors and permitted assigns.

Section 10.  Multiple Counterparts

This Agreement and First Amendment may be executed in one or more counterparts, each of which shall, for all purposes, be deemed an original and all such counterparts, taken together, shall constitute one and the same instrument.

[SIGNATURE PAGE FOLLOWS]

IN WITNESS WHEREOF, each of the undersigned Parties has caused this Agreement and First Amendment to be duly executed and delivered as of the date first above written.

Indian Mesa Power Partners II LP,
a Delaware limited partnership

By:
Enron Wind Indian Mesa II LLC

By:


Name:  Adam S. Umanoff
Title:  President



Enron Power Marketing, Inc.,
a Delaware corporation

By:


Name:
Title:
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