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Re:
Exclusivity Agreement

Ladies and Gentlemen:

Enron Net Works LLC and certain of its affiliates (collectively, "Enron") are developing an internet-based system for the online trading of primary natural gas pipeline capacity products (the "System").  You have indicated an interest in using the System and have agreed to enter into this Exclusivity Agreement (this "Agreement") with respect to your future use of the System and similar systems in order to induce Enron to continue development of the System.

Accordingly, you hereby agree as follows:

1. Definitions.  As used herein:

"Affiliate," as applied to any specified Person, means any other Person directly or indirectly Controlling, Controlled by, or under direct or indirect common Control with such specified Person.  

"Commencement Date" means May 1, 2001.

"Competing System" means any system providing for the fully or partially electronic or internet-based trading of pipeline capacity products, but does not include (i) the System or (ii) any system (including a bulletin board) for the electronic or internet-based trading of pipeline capacity products that you are required by applicable law or regulation to operate or maintain.

"Confidential Information" means all information that is furnished to you or your Representatives by Enron that concerns Enron, its affiliates or subsidiaries, and that is either confidential, proprietary or otherwise not generally available to the public.  Any information furnished to you or your Representatives by a director, officer, employee or representative of Enron shall be deemed to have been furnished by Enron.  Notwithstanding the foregoing, the following will not constitute Confidential Information for purposes of this Agreement:  (a) information that is or becomes generally available to the public other than as a result of a disclosure by you or your Representatives, (b) information that was already in your files on a nonconfidential basis prior to being furnished to you by Enron, or (c) information that becomes available to you on a nonconfidential basis from a source other than Enron if such source was not subject to any prohibition against transmitting the information to you.

"Control" (including, with correlative meanings, the terms "Controlling," "Controlled by," and "under common Control with"), as applied to any Person, means the possession, directly or indirectly, of 50% or more of the voting power (or in the case of a Person which is not a corporation, 50% or more of the ownership interest, beneficial or otherwise) of such Person, or the power otherwise to direct or cause the direction of the management and policies of that Person, whether through voting power, by contract or otherwise.

"Exclusivity Period" means a period of two (2) years from the Commencement Date.

"Person" as used in this Agreement shall be broadly interpreted to include, without limitation, any corporation, company, partnership, individual or other entity. 

"Representatives" means directors, officers, employees, lenders, counsel, representatives and affiliates, if any.

"Termination Event" means that the System shall not be operational on or before the Commencement Date. 

2. Exclusivity Agreement.  In consideration of the efforts to be expended by Enron in developing the System, unless a Termination Event shall have occurred, you agree that, during the Exclusivity Period, you will not (and you will cause your Affiliates to not):

(a)
develop, sponsor or assist (technically, financially or otherwise) in the development of, participate in the development of, acquire any ownership or membership interest in, or advise any persons in connection with the development of, any Competing System;

(b)
advertise or post your (or any of your Affiliates') pipeline capacity products on any Competing System;

(c)
enter into any transactions with respect to your (or your Affiliates') pipeline capacity products on any Competing System;

(d)
provide any content with respect to pipeline capacity products or the trading thereof to any Competing System.

3. Access to System; Fees.  In consideration for your agreement in Section 2 above, Enron shall make the System available to you free of charge, and otherwise on and subject to terms and conditions generally applicable to other users of the System.  You acknowledge that, as a condition to participating on the System, you will be required to enter into such access or other agreements with Enron and/or the System  as Enron shall reasonably require and as shall be generally applicable to other users of the System.

4. Nondisclosure of Confidential Information.

(a)
In connection with the development of the System, Enron may furnish you with certain information which is either confidential, proprietary or otherwise not generally available to the public.  Notwithstanding the termination of this Exclusivity Agreement for any reason, for a period of five (5) years from the date of this Agreement, you shall use the Confidential Information solely in connection with your evaluation of, participation in the development of, and your participation on and use of, the System, and you shall not disclose the Confidential Information to any person other than those of your Representatives who need to know the Confidential Information in connection with your evaluation of, participation in the development of, and your participation on and use of, the System.  You agree that (i) such Representatives shall be informed by you of the confidential nature of the Confidential Information and the requirement that it not be used other than for the purposes described above, (ii) such Representatives shall be required to agree to and be bound by the terms of this Agreement as a condition of receiving the Confidential Information and (iii) in any event, you shall be responsible for any breach of this Agreement by any of your Representatives.  You will safeguard the Confidential Information from unauthorized disclosure.  

(b)
If you or your Representatives are requested or required (by oral question, interrogatories, requests for information or documents, subpoena, civil investigative demand or similar process) to disclose any Confidential Information, you will promptly notify Enron of such request or requirement so that Enron may seek an appropriate protective order or waiver in compliance with provisions of this Agreement.  If, in the absence of a protective order or the receipt of a waiver hereunder, you or your Representatives are, in the written opinion of your counsel addressed to Enron, compelled to disclose the Confidential Information or else stand liable for contempt or suffer other censure or significant penalty, you may disclose only such of the Confidential Information to the party compelling disclosure as is required by law.  You shall not be liable for the disclosure of Confidential Information pursuant to the preceding sentence unless such disclosure was caused by you or your Representatives and not otherwise permitted by this Agreement.  You will exercise your best efforts to obtain a protective order or other reliable assurance that confidential treatment will be accorded the Confidential Information.

(c)
The written Confidential Information, except for that portion of the Confidential Information that may be found in analyses, compilations, studies or other documents prepared by or for you, will be returned to Enron immediately upon Enron’s request, and no copies shall be retained by you or your Representatives.  That portion of the Confidential Information that may be found in analyses, compilations, studies or other documents prepared by or for you, oral Confidential Information and written Confidential Information not so requested or returned will be held by you and kept subject to the terms of this Agreement or destroyed.

5. No Representations or Warranties; Nature of Contractual Relationship.

(a)
This Agreement does not create an employment, consulting, agency, joint venture, partnership or fiduciary relationship.

(b)
Enron shall have no obligation to develop the System, or to ensure that the System incorporates any particular features or functions.

(c)
Enron makes no representations or warranties as to (i) Enron's ability to successfully develop the System; (ii) the content or functionality of the System; (iii) the likelihood for operational or commercial  success of the System; (iv) the degree to which you will be invited to participate in the development of the System.

6. Remedies, Jurisdiction, Arbitration and Governing Law.  In reliance upon your agreements herein, Enron will expend substantial funds, efforts and proprietary information to develop the System.  Accordingly, money damages would not be a sufficient remedy for any breach of this Agreement by you or your Representatives, and Enron shall be entitled to specific performance and injunctive relief as remedies upon proof of any such breach.  Such remedies shall not be deemed to be the exclusive remedies for a breach of this Agreement by you or any of your Representatives but shall be in addition to all other remedies available to Enron at law or in equity.  You consent to personal jurisdiction in any action brought in any court, federal or state, within the State of Texas having subject matter jurisdiction arising under this Agreement. Enron shall have the right to apply to a court to enjoin any breach of this Agreement.  Excepting the right of Enron to seek such relief, all claims and matters in question arising out of this Agreement or the relationship between the parties created by this Agreement, whether sounding in contract, tort or otherwise, shall be resolved by binding arbitration pursuant to the Federal Arbitration Act. The arbitration shall be administered by the American Arbitration Association ("AAA").  There shall be three arbitrators. Each party shall designate an arbitrator, who need not be neutral, within 30 days of receiving notification of the filing with the AAA of a demand for arbitration.  The two arbitrators so designated shall elect a third arbitrator.  If either party fails to designate an arbitrator within the time specified or the two parties' arbitrators fail to designate a third arbitrator within 30 days of their appointments, the third arbitrator shall be appointed by the AAA. It is expressly agreed that the arbitrators shall have no authority to award punitive or exemplary damages, the parties hereby waiving their right, if any, to recover punitive or exemplary damages, either in arbitration or in litigation. This Agreement shall be governed and construed in accordance with the laws of the State of Texas without regard to the principles of conflicts of laws thereof.

Very truly yours,

ENRON NET WORKS LLC

By: 

Name: 

Title:

Agreed and accepted as of

the date first written above:

_______________________________________

[Printed name]

By: 

Name: 

Title:
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