PHONE BID AGREEMENT

THIS PHONE BID AGREEMENT (this “Agreement”) is entered into by the undersigned User (“User”), Northern Border Pipeline Company, a general partnership formed under Texas law (“Deal Manager”), and DealBench L.L.C., a Delaware limited liability company (“DealBench”) on this ______ day of January 2001.

W I T N E S S E T H:


WHEREAS, Deal Manager has licensed from DealBench a restricted Deal Area on the DealBench Internet site on which Deal Manager intends to conduct a procurement auction for certain construction services (the “Auction”);


WHEREAS, User has been invited by Deal Manager to participate in the Auction and has registered to use DealBench on the DealBench Internet site;


WHEREAS, User is concerned about its Internet connection and desires Deal Manager to arrange with DealBench the ability for User to participate in the Auction by telephone; and


WHEREAS, DealBench is willing to facilitate the participation by User in the Auction by telephone subject to the terms and conditions of this Agreement.


NOW, THEREFORE, for and in consideration of the premises, the mutual and dependent promises contained herein, and other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged and confessed, the parties hereto do hereby agree as follows:

1.
Phone Bidding. The parties hereto agree that notwithstanding any other agreement by or between any of them, User may participate in the Auction by telephone as follows:
(a) User must phone DealBench before the Auction has closed at (713) 853-9438 and report to DealBench that User is unable to participate in the Auction online due to technical issues and therefore desires to participate in the Auction by telephone.  DealBench may record any and all telephone conversations between User and DealBench.  Deal Manager may participate in any such conversations and understands that DealBench may record all such conversations.  DealBench shall have no liability to User, Deal Manager or any other person if a telephone connection between User, DealBench and/or Deal Manager is unavailable or faulty, or if all or any portion of any recording of phone conversations between User, DealBench and/or Deal Manager is faulty or incomplete.  

(b)
DealBench then will call User back at the number indicated by User in its registration information submitted by User on the DealBench Internet site.  The person who answers this call from DealBench must give DealBench the name of the registered DealBench User and Deal Key for the Auction (“Authentication Information”).  DealBench shall have no liability to User, Deal Manager or any other person in respect of the Authentication Information or if the person conducting business over the telephone for User is not authorized to conduct such business.


(c)
If the Authentication Information is consistent with DealBench records, as determined by DealBench in its sole discretion, then User may participate in the Auction by telephone as follows:

(i) DealBench shall have no obligation to give User any information concerning the Auction other than information that is available to all online bidder participants in the Auction.  Upon User’s request, DealBench will advise User of the latest low bid entered in the Auction.  DealBench shall have no liability to User, Deal Manager or any other person for any mistakes in, or misquotes of information provided by DealBench to User and/or Deal Manager during or in respect of the phone bidding process.

(ii)
If User desires to participate in the Auction bidding by telephone, User must advise DealBench of the amount of User’s bid.  All bids submitted by User by telephone must be made in accordance with any rules, guidelines, policies or similar measures established by Deal Manager for bidding in the Auction (“Conforming Bids”).  DealBench will enter each of User’s Conforming Bid(s) on the Auction site as soon as possible after receipt.  User acknowledges that any phone bids it makes in the Auction have the same legal effect as any bids made online in the Auction regardless of whether the person participating for User by phone in the Auction is authorized to do so.  DealBench shall have no liability to User, Deal Manager or any other person for any bids made by User by telephone, for any determination as to whether or not such bids are Conforming Bids, for any mistakes in entering any User bids in the Auction or for the timing of such entries.  

2.
Indemnification and Further Liability Limitation of DealBench.   In addition to any other rights, remedies and liability limitations of DealBench under this Agreement, under the Site Access Agreement between User and DealBench , under the Site License Agreement between DealBench and Deal Manager covering the Auction, or at law or in equity, User and Deal Manager shall indemnify, defend and hold DealBench and its officers, directors, owners, employees, agents and affiliates, and their respective successors and assigns, harmless from and against all claims (including, without limitation, third-party claims), actions, suits or other proceedings, and any and all judgments, damages,  losses, expenses or other costs (including reasonable attorneys’ fees and disbursements), arising out of or relating to this Agreement or User’s participation in the Auction by telephone; provided, however, that each of DealBench and User (i) agrees that all claims arising from and out of the terms of this Agreement against Deal Manager shall be limited to the assets of Deal Manager and (ii) expressly waives all rights and remedies at law or in equity for damages against the individual partners of Deal Manager.  In no event shall DealBench or its officers, directors, owners, employees, agents or affiliates be liable directly or indirectly to User or Deal Manager or any party claiming through either of them for any punitive, special, indirect, incidental or consequential damages, including without limitation, loss of profits, arising out of or relating to this Agreement or User’s participation in the Auction by telephone, and regardless of the nature or cause of such damages.  

3. Waiver.   No waiver by any party of any default or breach of any obligation under this Agreement of any other party hereto shall operate as a waiver of any continuing or future default or breach.

4. Expenses.  Except as otherwise expressly provided in this Agreement, all costs and expenses incurred in connection with this Agreement and the transactions contemplated hereby shall be paid by the party incurring such costs and expenses.

5.
Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of New York, without regard to the laws that might otherwise govern under principles of conflicts of laws applicable thereto.  

6.
Severability.  If any term, provision, covenant or restriction of this Agreement is held by a court of competent jurisdiction or other authority to be invalid, void, unenforceable or against its regulatory policy, the remainder of this Agreement shall remain in full force and effect and shall in no way be affected, impaired or invalidated.

7. Amendments; Assignment.  All amendments or changes to this Agreement must be made in writing and signed by all parties hereto.  This Agreement shall bind, inure to the benefit of, and be enforceable by each of the parties hereto, and its permitted successors and assigns.  Neither User nor Deal Manager shall assign its rights or delegate its duties (by operation of law or otherwise) under this Agreement without the prior written consent of DealBench.

8.
Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall constitute an original and all of which shall constitute one and the same instrument.

[SIGNATURE PAGE FOLLOWS]

IN WITNESS WHEREOF, each of the parties hereto executes this Agreement as of the date first above written by an officer hereunto duly authorized.







User






___________________________________







Print Name of User 







___________________________________







Print type of entity and jurisdiction of 







formation of User







By:_________________________________








[Signature of authorized officer]

____________________________________






[Printed Name and Title of signatory]





Deal Manager







Northern Border Pipeline Company

By:
Northern Plains Natural Gas Company,


its Operator







By:_________________________________

____________________________________






[Printed Name and Title]

DealBench L.L.C.



By:
Enron Net Works, L.L.C.,

its sole member





By:_________________________________


Harry Arora, Vice President
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