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[Enron North America Corp.][Enron South America Turbine L.L.C.]

1400 Smith Street

Houston, Texas  77002








December [__], 2000

[E-Next Generation LLC]

[Brazilian Power Development Trust]

[Address]

[GE Packaged Power, Inc.]

[General Electric Company]

[Address]

Ladies and Gentlemen:



Reference is made to the [Agreement], dated [____________ __, ____], between [Enron North America Corp.][Enron South America Turbine L.L.C.] (“Enron”), as [development and construction manager for E-Next Generation LLC,] [construction agent for Brazilian Power Development Trust] (the “Principal”) and [GE Packaged Power, Inc.][General Electric Company] (“GE”), a copy of which is attached hereto as Exhibit A (as modified, supplemented and in effect from time to time, the “Turbine Contract”).  Unless otherwise specified herein, terms defined in the Turbine Contract are used herein as defined therein.



Notwithstanding anything to the contrary set forth in the Turbine Contract, Principal represents and warrants that it has appointed Enron as its sole and exclusive agent with respect to the Turbine Contract, has assigned to Enron the rights of purchaser under the Turbine Contract, and has delegated to Enron the responsibilities and obligations of purchaser under the Turbine Contract.  Enron represents and warrants that it has accepted appointment as Principal’s sole and exclusive agent with respect to the Turbine Contract.  Notwithstanding any other term or provision of the Turbine Contract, GE agrees, accepts, acknowledges and covenants, for itself, its successors and assigns, (i) that Principal has appointed Enron as its sole and  exclusive agent with respect to the Turbine Contract, and Enron has accepted such appointment, and  (ii) that it shall not seek or claim recourse against or  payment from Principal for any reason with respect to or arising from or related to Enron’s actions or omissions with respect to the Turbine Contract, other than for the amounts payable to GE pursuant to Section 20.1(b) of the Turbine Contract (as modified by this letter agreement).



Without limiting the generality of the foregoing, until the Transfer Date (as hereinafter defined), GE acknowledges and agrees that it shall deal only with Enron with respect to the subject matter of the Turbine Contract (including, without limitation, delivering Equipment or entering into any amendments, modifications or supplements of or to the Turbine Contract) and in no event, without the prior written consent of Enron, shall GE deliver any Equipment to Principal or enter into any contract, undertaking or other agreement with Principal (other than this letter agreement), amend, modify or supplement the Turbine Contract or take directions from or give instructions to the Principal (other than ministerial communications relating to the payment of the amounts described herein).



In furtherance thereof, until the Transfer Date the parties hereto acknowledge and agree that the Turbine Contract shall be deemed amended in accordance with the following provisions:


1.
Article I of the Turbine Contract shall be deemed amended by inserting the following defined term in the appropriate alphabetical location:


“Principal. Shall mean [E-Next Generation LLC][Brazilian Power Development Trust], a Delaware [limited liability company][business trust].”


2.
Section 15.2.2 of the Turbine Contract shall be deemed amended by inserting the word “Principal” after the word “Purchaser” set forth in the first sentence of such Section.


3.
Section 19.1.11 of the Turbine Contract shall be deemed amended by inserting the word “Principal” after the word “Purchaser” set forth in the first sentence of such Section.


4.
Article XX of the Turbine Contract shall be deemed amended in its entirety to read as set forth on Annex I hereto.



As used herein, “Transfer Date” shall mean the date on which Purchaser and Principal assign all of their respective rights and obligations in, to and under the Turbine Contract to any assignee in accordance with Section 22.2 of the Turbine Contract.  Upon the occurrence of the Transfer Date, this letter agreement shall terminate and be of no further force or effect and the Turbine Contract shall be interpreted and construed without giving effect to this letter agreement.



This letter agreement, its interpretation and any disputes relating to, arising out of or connected to this letter agreement, shall governed by the laws of the State of New York, without regard to its conflicts of law provisions (other than Section 5-1401 of the New York General Obligations Law).  All disputes or disagreements arising out of or relating to the implementation or performance of this letter agreement shall be subject to and determined in accordance with Article XXVI of the Turbine Contract.



All notices to the Principal shall be delivered to the address set forth above in accordance with Article XXV of the Turbine Contract.

IN WITNESS WHEREOF, this letter agreement has been duly executed by the parties hereto as of the date first above written.

ENRON:

[ENRON NORTH AMERICA CORP.][ENRON SOUTH AMERICA TURBINE L.L.C.]


By:


Name:

Its:



ACKNOWLEDGED AND AGREED
PRINCIPAL:

[E-NEXT GENERATION LLC][BRAZILIAN POWER DEVELOPMENT TRUST]

By: Wilmington Trust Company, not in its individual capacity, but solely as [Manager][Trustee]

By:


Name:

Its:



GE:

[GENERAL ELECTRIC COMPANY][GE PACKAGED POWER, INC.]

By:

Name:

Its:


[Signature Page to Override Letter]
ANNEX I

ARTICLE XX.  INDEMNIFICATIONtc \l1 "ARTICLE XX.  INDEMNIFICATION
20.1   Third Partytc \l2 "20.1   Third Party.  With respect to claims brought by third parties against either Seller or Principal relating to the property or facilities with respect to which this Agreement pertains or the Scope of Work performed under this Agreement, Seller and Principal agree as follows:

(a)
Seller agrees to indemnify, protect, defend, and hold harmless Principal its directors, Lenders, officers, employees, agents (specifically including Purchaser), and contractors, and the directors, officers employees, agents, and contractors of Principal’s parent and Affiliates receiving services hereunder (collectively “Principal Indemnities”), from and against any and all demands, claims, suits and causes of action and any and all liability, costs, expenses, and judgments incurred in connection therewith (including, without limitation, court costs and reasonable attorney’s fees), whether arising in equity, at common law, or by statute, or under the law of contracts, torts (including, without limitation, negligence and strict liability without regard to fault) for personal injury or damage to property of third parties (excluding Principal Indemnities) or arising in favor of or brought by any of Seller’s employees, agents, subcontractors, Vendors or representatives, or by any governmental agency or any other third party (the “Principal Claimant”), relating to or arising out of or alleged to arise out of Seller’s, its agents’, affiliates’, subcontractors’ or vendors’ negligence, and even if due in whole or in part to Principal’s concurrent negligence or fault or other fault, breach of contract or warranty, or strict liability without regard to fault; provided, however, that Seller’s contractual obligation of indemnification shall not extend to the percentage of the Principal Claimant’s damages or injuries attributable to Principal’s or Purchaser’s negligence or other fault, breach of contract or warranty, or to strict liability imposed upon Principal as a matter of law.  This indemnification obligation shall apply regardless of the amount of insurance coverage held by Seller, including that under any workers’ compensation act, disability act, or other act or law which would limit the amount or type of damages, compensation, or benefits payable by or for Seller, and shall not be limited by any insurance carried or provided by Seller  in accordance with this Agreement or otherwise.

(b)
Principal agrees to indemnify, protect, defend, and hold harmless Seller, its directors,  officers, employees, agents, and contractors, and the directors, officers and employees of Seller’s parent and Affiliates performing services hereunder  (collectively “Seller’s Indemnities”) from and against any and all demands, claims, suits and causes of action and all liability, costs, expenses, and judgments incurred in connection therewith (including, without limitation, court costs and reasonable attorney’s fees), whether arising in equity, at common law, or by statute, or under the law of contracts, torts (including, without limitation, negligence) for personal injury or damage to property of third parties (excluding Seller’s Indemnities) or arising in favor of or brought by any of Principal’s employees, agents, subcontractors, Vendors or representatives, or by any governmental agency or any other third party (the “Seller Claimant”), based upon, or arising out of (i) Principal’s breach of its payment obligations under this Agreement, or (ii) any claims caused by or resulting from (A)  Purchaser’s negligent actions or failure to act while in possession or control of the Equipment, or (B) the fraud, misapplication of funds, illegal acts or willful misconduct of Principal or Purchaser; provided, however, that Principal’s contractual obligation of indemnification shall not extend to the percentage of the Claimant’s damages or injuries attributable to any Seller’s Indemnities’ negligence or other fault, breach of contract or warranty, or to strict liability imposed upon any Seller’s Indemnities as a matter of law.  This indemnification obligation shall apply regardless of the amount of insurance coverage held by Principal, including that under any workers’ compensation act, disability act, or other act or law which would limit the amount or type of damages, compensation, benefits payable by or for Principal in accordance with this Agreement or otherwise.

(c)
In the event that both Seller, its agents, Affiliates, subcontractors or Vendors, and Principal are adjudicated negligent or otherwise at fault or strictly liable without fault with respect to damage or injuries sustained by the Seller Claimant or Principal Claimant, this contractual obligation of indemnification shall continue but each of Seller and Principal shall indemnify the other only for the percentage of responsibility of the damage or injuries adjudicated to be attributed to the Responsible Party.

(d)
The indemnitor’s contractual obligation of indemnification under this Agreement is subject to the conditions precedent that:

(i) 
the party seeking indemnity shall provide written Notice of the third party claim, demand or cause of action promptly after such third party claim, demand or cause of action is received by the party seeking indemnity, such Notice shall be served on the other party on the earlier of fifteen (15) business days prior to the last Day for responding to such claim or action or the date which is one-half of the period allowed for responding to such claim or action; and

(ii) 
the party with the duty to indemnify shall thereafter have the right to participate in the investigation, defense and resolution of such third party claim; and 



(iii) 
if the indemnitor is the Principal and (A) at the time that any claim is made by Seller against Principal for any amounts pursuant to this Article XX there is an Purchaser party hereto, and (B) such claim is for indemnification pursuant to clause (ii) of Section 20.1(b) hereof, then the Principal shall have first received payment in full from the Purchaser of such amounts (it being understood and agreed that until such time as Principal receives such amounts from Purchaser, no amounts shall be due and payable by Principal to Seller pursuant to this Article XX).

(e)
The Principal agrees that upon receipt of any written Notice from the Seller asserting an indemnity claim described in Section 20.1(d)(iii) hereof, the Principal shall (i) promptly deliver a copy of such Notice to the Purchaser and (ii) enforce any and all indemnification rights it may have against the Purchaser to obtain payment in a commercially reasonable manner from such Purchaser of any amounts claimed in such Notice.  Upon receipt of any such payments from the Purchaser, the Principal shall deliver such amounts to Seller in accordance with this Article XX.

20.2   Survival of Obligationtc \l2 "20.2   Survival of Obligation.  The duty to indemnify under this Article XX will continue in full force and effect notwithstanding the expiration or termination of this Agreement.
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