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Enron Energy Services, Inc.

DATE:
June 4, 2001

TO:

Don Black, Mike Brobst, Adam Cooper, Dave Delainey, Janet Dietrich, Denise Furey, Scott Gahn, Mark Haedicke, Jeff Hodge, Greg Sharp, Vicki Sharp

FROM:
Kelly Noel Higgason

SUBJECT:
Legal Risks Relating to Ohio School Districts Deal

 

This memo highlights the differences in legal risks between the proposed Ohio School Districts transaction and an EES “standard” deal (using the form large commodity template with no revisions).  


1.
There are multiple interpretations of the Commodity Exchange Act provisions relating to "governmental entities" and their qualification as "eligible contract participants" under the CEA.  Consequently, the Ohio Schools deal is structured such that EES can physically deliver the energy during the entire contract term (i.e., the service term begins in April, 2002)

2.
The EESI Energy Prices for the contract will be established by EESI on July 17, 2001.  (The school districts will be soliciting bids from other suppliers as well, and such bids are due on July 17th.)  There will be one price for the Columbus Public School District, another for the Southwestern City School District, and a third for the (approximately 50) individual school districts comprising the Metropolitan Education Council.  All EESI Energy Prices will be inclusive of fuel charges, transmission fees, line loss, and auxiliary expenses for power as delivered to the School District’s utility service meter.  EESI’s prices will be valid until July 19, 2001.  If a school district wishes to accept the relevant EESI price for the term of the agreement, it will deliver (a) the appropriate ratification agreement, (b) a copy of the board of education’s resolution authorizing the execution of the ratification agreement, and (c) the statutorily-mandated certificate of adequate resources, on or before July 19, 2001.  If any district fails to deliver the necessary “ratification package” on or before the due date, neither the district nor EESI will have any further obligations to each other under the electricity agreement.

3.
The individual school districts that will be party to the agreement comprise the "Ohio School Consortium."  Each school district is responsible only for the payment and performance obligations relating to that district's facilities (except any Excess or Deficiency Amount, as described below).  Each district has a right to participate in the contract if it ratifies the agreement on or before July 19, 2001 AND such school district’s credit is acceptable to EESI.  In the event of Excess or Deficiency Usage for any Contract Year (based upon the aggregate usage of all school districts together), the amount attributable to each of the Columbus Public School District, the Southwestern City School Districts and the Metropolitan Educational Council is calculated and each school district in the relevant group is responsible for its pro rata share of the Excess or Deficiency Usage cost. 


4.
EESI has agreed to modify Minimum Usage to be 80% (instead of 90%) of Anticipated Usage (and Maximum Usage has been modified to be 120% of Anticipated Usage, with an annual 2% per year “creep” factor).

5.
Bricker & Eckler (EES outside counsel in Ohio) has advised us that contracts of school districts must be subject to termination for non-appropriation of funds to avoid characterization of the contract as debt of the school district subject to Constitutional and statutory debt limitations.  Of course, inclusion of such termination rights in the contract exposes EES to the risk that a school district could terminate its supply contract at the end of any fiscal year.  The contract explicitly states that no termination payment will be payable by a school district terminating the agreement for non-appropriation of funds.

In the event that one or more school districts terminate the agreement by reason of non-appropriation of funds, the agreement continues as to the non-terminating school districts; however, EESI has the right to terminate the agreement unilaterally as to the MEC districts only if MEC districts representing at least 30% of the MEC school districts’ Anticipated Usage volume have terminated by reason of non-appropriation.  No termination payment is payable by EESI for such termination


6.
The schools will not agree that EES can change the utility rate classification, tariff or Billing Cycle of any account without the relevant school district's prior approval.  Obviously, this requirement may delay or eliminate EES' ability to make such changes to maximize the benefit to Enron.  Nicole Schwartz of the Billing group has indicated that the change is acceptable.


7.
Finally, this agreement was determined to be too far in the negotiation process to introduce the recent changes requested by EWS in the power forms.  As such, it does not include the enhancements to the event of default and assignment provisions.

As this is one of the EES Legal Department’s first legal risk memos, we are still working out the “kinks” in the process.  Please contact me (X35698) if you would like any additional information concerning the legal issues relating to the Ohio Schools deal.  Adam Cooper and Mike Brobst hope to be able to release the approved agreement for signature by the schools tomorrow, June 5th (although, as noted above, EES is not obligated to price the deal until July 17th).

