OPERATIONS AND MAINTENANCE AGREEMENT

(____________ STATION)


THIS OPERATIONS AND MAINTENANCE AGREEMENT (this "Agreement") is made and entered into as of this ____ day of __________ (the "Effective Date") by an between ENRON COMPRESSION SERVICES COMPANY, a Delaware corporation ("ECS") and ________________________, a ___________ corporation ("Operator") (collectively the "Parties" and singularly the "Party").

W I T N E S S E T H


WHEREAS, ECS owns certain Compressor Motor Facilities (hereafter defined), which shall be located on Operator’s ___________ System in ________________________ (the "Compressor Station");


WHEREAS, the Compressor Motor Facilities will provide horsepower capacity and related horsepower to produce pressure and flow for Operator’s natural gas pipeline serviced by the Compressor Station pursuant to the Compression Services Agreement (defined below);


WHEREAS, ECS desires Operator to operate and maintain the Compressor Motor Facilities in accordance with the terms and conditions set forth in this Agreement;


WHEREAS, Operator desires to operate and maintain the Compressor Motor Facilities in accordance with the terms and conditions set forth in this Agreement; and


WHEREAS, ECS and Operator now desire to set forth their respective rights and responsibilities with respect to the operations and maintenance of the Compressor Motor Facilities.


NOW, THEREFORE, in consideration of the premises and mutual covenants and agreements herein contained, the Parties agree as follows:

ARTICLE 1.

DEFINITIONS


As used in this Agreement, the following terms shall have the meanings set forth below.  All references herein to all references to agreements and other contractual instruments shall be deemed to include all exhibits and appendices attached thereto and all amendments and other modifications to such agreements and instruments.  Words used herein in the singular, where the context so permits, shall also apply to words when used in the plural and visa versa.


"Annual Capital Budget" is defined in Section 2.2 of this Agreement.


"Compressor Motor Facilities" means the electric motors, variable speed drives, gear boxes and certain other equipment and facilities, including electrical substations, all as more particularly described on Exhibit “A” attached hereto and made a part hereof.


"Compression Services Agreement" means that certain Compression Services Agreement (________________ Station) of even date herewith, between ECS and Operator.


"Contract Year" means a 12-month period from the Start Date to the day immediately preceding the first anniversary of the Start Date, and each 12-month period thereafter, until the termination of this Agreement.

"_______________ Electric Compressor Station" shall have the meaning as defined in the Compression Services Agreement.

"Governmental Authority" means the United States and any state, county, city or other department, political subdivision, agency, court or instrumentality.


"HP Capacity" shall have the meaning as defined in the Compression Services Agreement.


"HP-Hours" shall have the meaning as defined in the Compression Services Agreement.

"Law" means any constitution, statute, code, regulation, rule, injunction, judgment, order, decree, ruling, charge, or other enactment or similar action of any applicable Governmental Authority.

"Standard Industry Practice" means the exercise of that degree of skill, diligence and prudence which would reasonably and ordinarily be expected from a skilled and experienced operator engaged in the same type of undertaking as set forth herein, under the same or similar circumstances and acting generally in accordance with the agreements relating to the Compressor Motor Facilities and the Compressor Station.


"Start Date" shall have the meaning as defined in the Compressor Services Agreement.


"Test Date" means the day after energy is first able to be provided to the Compressor Station.


"Total Shaft Energy" shall mean the total amount of energy, measured in HP-hours, actually produced by the Compressor Motor Facilities (calculated in accordance with Section ________ of the Compression Services Agreement) in any applicable month.

ARTICLE 2.

SERVICES PROVIDED


2.1
Responsibilities of Operator.  Commencing upon the Test Date, Operator shall operate and maintain the Compressor Motor Facilities pursuant to and consistent with: (i) the policies and procedures of Enron Operating Company’s (EOC) Standard Operating Procedures, as amended from time-to-time (a copy of which has been delivered to Operator and which have been approved by Operator and are hereby incorporated by reference), (ii) the requirements of all Laws and (iii) this Agreement.  Operator shall have access to, and ECS shall provide, or cause to be provided to Operator, such information as may be reasonably necessary to allow Operator to perform its obligations hereunder.  


2.2
Services Provided by Operator.  Operator shall provide the following services relative to the Compressor Motor Facilities:

(a)
Operation and Maintenance Services.  Operator shall, in accordance with Standard Industry Practice, at its sole cost and expense, procure and furnish all materials, equipment, services, supplies, and labor necessary for the routine operation and maintenance of the Compressor Motor Facilities in accordance with all material agreements and all applicable Laws, insurance policies and permits pertaining to the Compressor Motor Facilities and the Compressor Station.  Without limiting the general authority provided above, Operator shall have the right and duty to do (or cause to be done):

(i)
Operate the Compressor Motor Facilities, including all appurtenant mechanical, electrical and other utility connections, in good operating condition in order to provide HP-Hours as required by, and meet any other obligation of ECS pursuant to, the Compression Services Agreement;


(ii)
Repair and maintain the Compressor Motor Facilities (including any facilities which are part of the Compressor Motor Facilities) in good working order, including the performance of periodic testing, adjustment, external and internal inspection of the Compressor Motor Facilities as are recommended by the manufacturers or may be required from time to time, and such maintenance, reconditioning or overhaul as may be necessary and appropriate to maintain the Compressor Motor Facilities and portions thereof in good operating condition in order to provide HP Capacity and HP-Hours as required by, and meet any other obligations of ECS pursuant to, the Compression Services Agreement and in accordance with this Agreement;


(iii)
Recommend modifications, capital repairs, replacements and improvements to the Compressor Motor Facilities and, upon notice and approval of ECS, implement the same;


(iv)
Update and implement preventive maintenance programs in order to comply with equipment manufacturers’ specifications and recommendations;


(v)
Supervise the purchase and use of all materials and supplies in connection with the operation and maintenance of the Compression Motor Facilities;


(vi)
Provide sufficiently trained (and when required by law, licensed) personnel to adequately provide the operation and maintenance of the Compressor Motor Facilities as provided hereunder, and pay the wages and salaries of such personnel;


(vii)
Schedule, hire and supervise subcontractors and vendors as may be necessary for the performance of the services hereunder.


(viii)
Enforce any contractor, subcontractor and vendor agreements entered into by Operator, including vendor warranties;


(ix)
Pay all income, payroll, unemployment and gross receipt taxes incurred by Operator in connection with its performance hereunder;


(x)
Maintain all private roads, yards, walkways, fencing, and utilities servicing, or located at, the Compressor Station;


(xi)
Maintain all fire protection and safety equipment for the Compressor Motor Facilities;


(xii)
Provide adequate security for the Compressor Motor Facilities;


(xiii)
Obtain and maintain all governmental permits, licenses and approvals required to be held by Operator in order to perform its services hereunder;


(xiv)
Cooperate with ECS and its representatives, accountants, attorneys, lenders and energy suppliers; and


(xv)
Provide support and in-house expert witnesses for court, regulatory, or other proceeding, as requested by ECS.

(b)
Administrative Services.  Operator shall provide, or cause to be provided, administrative services pertaining to the operation and maintenance services provided for ECS, including, without limitation, the following:


(i)
As agreed between ECS and Operator, prepare and file, in the name of ECS or Operator, as applicable, and subject to ECS’s approval, all reports relative to the Compressor Motor Facilities, as required by Law and cooperate with ECS in obtaining and reviewing  permits, licenses, and approvals required by Law;


(ii)
In accordance with Standard Industry Practice, prepare and maintain operating logs, records and monthly reports regarding operation and maintenance of the Compressor Motor Facilities, including but not limited to, energy usage reports, power out-put reports, inventories and any other reports as may be reasonably requested by ECS or required by Law;


(iii)
Not later than September 30 of each year, prepare and submit to ECS, an annual capital budget for the next year (the “Annual Capital Budget”), in a format reasonably requested by ECS, which will reflect the needs for additional facilities, modification of existing facilities, equipment, or other capital expenditure needs for the Compressor Motor Facilities of which Operator is aware and which Operator recommends be implemented during the calendar year commencing the following January 1;


(iv)
Prepare current estimates of capital expenditures for the current calendar year and provide same to ECS in format and at times reasonably requested by ECS;


(v)
Notify ECS immediately of any departures from the Annual Capital Budget or current estimate in excess of five percent (5%) of the Annual Capital Budget  or current estimate; and


(vi)
Notify ECS of all incidents relating to the Compressor Motor Facilities which are reportable under any Law.

(c)
Emergency Services.  In the case of an explosion, fire, storm, or other emergency which might threaten life or property or render the Compressor Motor Facilities or any part thereof incapable of continued operation, Operator shall take such steps and incur such expenses as in its opinion are reasonably required to deal with such emergency, including, without limitation, contracting of third parties.


2.3
Prohibited Actions.  Operator shall not, without receiving prior written consent of ECS (which consent shall not be unreasonably withheld) and except as otherwise provided herein, make any capital expenditures or modify, replace, or otherwise alter the Compressor Motor Facilities in such a way as to increase or decrease its HP Capacity.


2.4
ECS’s Rights.  ECS shall have the right, during normal business hours, to enter upon the premises of the Compressor Station and to observe, inspect and review the performance of Operator’s obligations under this Agreement and Operator shall make available such personnel as may be reasonably necessary to facilitate such observation, inspection and review.  ECS shall have the right to examine and make copies of the books of account and other records maintained by Operator relating to the operation and maintenance of the Compressor Motor Facilities.  ECS shall bear all expenses incurred in connection with any such inspection or examination.

ARTICLE 3.

ANNUAL OPERATING AND MAINTENANCE FEE

3.1 Operating and Maintenance Fee. ECS shall pay Operator an operating and maintenance fee to operate and maintain the Compressor Motor Facilities (including the provision of administrative services) (the "Operating and Maintenance Fee").  The Operating and Maintenance Fee shall be ______________ [To be developed].  The Operating and Maintenance Fee covers all of Operator’s operation and maintenance costs (including, but not limited to capital expenditures) incurred in the operation of the Compressor Motor Facilities, and the cost of all scheduled maintenance and repair for the particular Contract Year.  Notwithstanding the above, the Operating and Maintenance Fee shall not cover any costs associated with the repair and/or replacement of facilities that are covered under Owner’s insurance protection as specified in Article 9 herein, the cost of such insurance, and any ad valorem taxes relating to the Compressor Motor Facilities.  Operator shall invoice the Owner for the Operating and Maintenance Fee for the immediately preceding month within 20 days of the 1st day of each month.  The Operating and Maintenance Fee shall be paid by Owner to Operator within 10 days of Owner's receipt of such invoice by wire transfer to an account to be designated by Operator.  Should this Agreement terminate prior to the end of any month the Operating and Maintenance fee shall be prorated based upon the portion of the month in which the Agreement was in effect.

ARTICLE 4.

PERFORMANCE OF OPERATOR’S OBLIGATIONS

4.1 
General.
ECS shall have the right to observe and consult with Operator in connection with Operator’s performance of its obligations under this Agreement to assure Operator’s compliance with the terms of this Agreement.  Operator shall comply with all Laws.  In fulfilling its duties hereunder, Operator may, but shall not be obligated to, use the services of any Operator’s, ECS’s and their affiliates’ legal, accounting, engineering, planning, budgeting, operating, rates and economics, land, purchasing and other departments.

ARTICLE 5.

TERM AND TERMINATION
5.1
Term.  Except as otherwise provided herein, this Agreement shall become effective upon execution and shall continue in full force and effect for a term commencing on the Start Date and ending on the ______th anniversary of the Start Date (the "Term").

5.2
Termination.  This Agreement may be terminated upon the occurrences of

any of the following events:



(i)
Upon the occurrence of any default by ECS in the payment of the Operating and Maintenance Fee, which default remains unremedied for a period of 30 days after written notice thereof has been given by the Operator, Operator may, at its sole option, by giving written notice thereof to ECS, terminate Operator’s obligations under this Agreement without in any way diminishing Operator’s rights to pursue ECS in order to recover any amounts accrued and owing prior to termination under this Agreement;  

(ii)
Upon the occurrence of any default by either Party hereto in the performance of any covenant or agreement in this Agreement (other than as described in the preceding clause (ii) and such default continues unremedied for a period of thirty days after written notice thereof has been given by the non-defaulting Party, such non-defaulting Party may, at its sole option, by giving written notice thereof to the defaulting Party, terminate such non-defaulting Party’s obligations under this Agreement, without in any way diminishing such non-defaulting Party’s rights to pursue the defaulting Party in order to recover any amounts accrued and owing prior to termination under this Agreement; 

(iii) By either Party upon the termination of the Compression Services

Agreement; or

ARTICLE 6.

CONFIDENTIALITY OF INFORMATION

6.1
Confidentiality.  Each Party agrees, for itself and its affiliates and their directors, officers, employees and representatives, to keep confidential and not make any unauthorized use of any confidential or proprietary information of another Party disclosed to such Party in and during the performance of this Agreement, including documents, specification, formulae, evaluations, methods, processes, technical descriptions, reports and other data, records and information (hereinafter “Confidential Information”).  Confidential Information shall be identified in writing by the disclosing Party, or if it is orally disclosed, the confidentiality thereof shall be confirmed in writing by the disclosing Party promptly after such oral disclosure.  In any event, no disclosure shall be deemed to be a disclosure of confidential information if such information:

(i) was known by the recipient prior to the disclosure thereof by the disclosing Party:

(ii) is, or shall become, other than by an act of the recipient, generally available to the public;

(iii)
is lawfully made available to the recipient by a third party that was not prohibited from making disclosure;

(iv) 
was developed by the recipient without reference to or reliance upon Confidential Information received from the disclosing Party; or

(iv) is required to be disclosed to comply with any applicable law, order, regulation or ruling.

6.2
Survival.  Notwithstanding any other section of this Agreement to the contrary, the provisions of this Article 6 shall survive the termination of this Agreement for a period of two years after such termination.

ARTICLE 7.

INDEMNIFICATION

7.1
General Indemnity.  ONE PERCENT (1%) OF THE AMOUNT TO BE PAID UNDER THIS AGREEMENT REPRESENTS SPECIFIC CONSIDERATION TO OPERATOR FOR THE INDEMNIFICATION PROVIDED PURSUANT TO THIS AGREEMENT.

(a)
TO THE FULLEST EXTENT PERMITTED BY LAW,OPERATOR AGREES TO INDEMNIFY, DEFEND AND HOLD HARMLESS ECS, ITS AFFILIATES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, OFFICERS, DIRECTORS, SHAREHOLDERS, AGENTS AND EMPLOYEES (COLLECTIVELY “INDEMNITEES”), FROM AND AGAINST ANY AND ALL CLAIMS, DEMANDS, LOSSES, DAMAGES, CAUSES OF ACTION, SUITS AND LIABILITIES OF EVERY KIND, INCLUDING ALL EXPENSES OF LITIGATION, COURT COSTS, AND ATTORNEY’S FEES, FOR INJURY TO OR DEATH OF ANY PERSON, OR FOR LOSS OR DAMAGE TO ANY PROPERTY (INCLUDING WITHOUT LIMITATION, CLAIMS FOR POLLUTION AND ENVIRONMENTAL DAMAGE), ANY CIVIL OR CRIMIAL FINES OR PENEALTIES, DIRECTLY OR INDIRECTLY ARISING OR ALLEGED TO ARISE OUT OF OR IN ANY WAY INCIDENTAL TO THE PERFORMANCE OF ANY OF THE DUTIES OPERATOR HEREUNDER (COLLECTIVELY “LIABILITIES”), TO THE EXTENT CAUSED BY OR ARISING FROM THE ACTIVE OR PASSIVE, SOLE, JOINT OR CONCURRENT NEGLIGENCE, BREACH OF CONTRACT OR OTHER LEGAL DUTY, OR FAULT OF OPERATOR.  THIS INDEMNITY INCLUDES OPERATOR’S AGREEMENT TO PAY ALL COSTS AND EXPENSES OF DEFENSE, INCLUDING WITHOUT LIMITATION ATTORNEY’S FEES, INCURRED BY ANY I NDEMNITEE.  THIS INDEMNITY SHALL APPLY, WITHOUT LIMITATION TO ANY “LIABILITIES” IMPOSED ON ANY PARTY INDEMNIFIED HEREUNDER AS A RESULT OF ANY STATUTE, RULE, REGULATION OR THEORY OF STRICT LIABILITY. OPERATOR EXPRESSLY ASSUMES THE ENTIRE LIABILITY PURSUANT TO THIS INDEMNIFICATION PARAGRAPH FOR ANY AND ALL “LIABILITIES” ARISING IN FAVOR OF ANY THIRD PARTY OR GOVERNMENTAL AGENCY OR ENTITY, THE PARTIES HERETO, THEIR EMPLOYEES AND THEIR EMPLOYEES’ REPRESENTATIVES AND BENEFICIARIES.  THIS INDEMNIFICATION SHALL NOT BE LIMITED TO DAMAGES, COMPENSATION, OR BENEFITS PAYABLE UNDER INSURANCE POLICIES, WORKER’S COMPENSATION ACTS, DISABILITY BENEFIT ACTS, OR OTHER EMPLOYEE BENEFIT ACTS.  ALTHOUGH OPERATOR HAS CAUSED THE INDEMNITEES TO BE NAMED AS ADDITIONAL INSURED UNDER OPERATOR’S POLICIES OR INSURANCE, OPERATOR’S LIABILITY UNDER THIS INDEMNIFICATION PROVISION SHALL NOT BE LIMITED TO THE LIABILITY LIMITS SET FORTH IN SUCH POLICIES.

(b)
OPERATOR FURTHER AGREES, EXCEPT AS MAY BE OTHERWISE SPECIFICALLY PROVIDED HEREIN, THAT THE OBLIGATION OF INDEMIFICATION HEREUNDER SHALL INCLUDE, BUT NOT BE LIMITED TO, LIENS BY THIRD PERSONS AGAINST ECS, ITS AFFILIATES, AND THEIR RESPECTIVE PROPERTY, BECAUSE OF LABOR, SERVICES, MATERIALS, OR ANY OTHER TYPE OF LIEN, FURNISED TO OPERATOR, ITS ASSIGNEES OR SUBOPERATORS, IN CONNECTION WITH THE OPERATIONS PERFORMED BY OPERATOR HEREUNDER.

OPERATOR SHALL WAIVE AND RELEASE, AND DOES HEREBY WAIVE AND RELEASE, ANY AND EVERY MACHANIC’S LIEN OR RIGHT OF LIEN WHICH ACCRUES TO IT AT ANY TIME UPON ANY REAL ESTATE, BUILDING OR STRUCTURE OF ECS, ITS PARENT OR AFFILITATED COMPANIES (EXCEPT ANY LIEN IN FAVOR OF OPERATOR ARISING AS A RESULT OF THE FAILURE OF ECS TO MAKE ANY PAYMENTS HEREUNDER TO OPERATOR).

(c)
IT IS UNDERSTOOD AND AGREED BY OPERATOR THAT IN THE EVENT ANY INDEMNITEE IS MADE A DEFENDANT IN ANY SUIT, ACTION OR PROCEEDING FOR WHICH IT IS INDEMNIFIED PURSUANT TO THIS AGREEMENT (“CLAIM”), AND OPERATOR FAILS OR REFUSES TO ASSUME THE DEFENSE THEREOF WITH COUNSEL ACCEPTABLE TO ECS, AFTER HAVING BEEN NOTIFIED BY ECS TO DO SO, THAT SAID INDEMNITEE MAY COMPROMISE AND SETTLE OR DEFEND ANY SUCH CLAIM, AND OPERATOR SHALL BE BOUND AND OBLIGATED TO REIMBURSE SAID INDEMNITEE FOR THE AMOUNT EXPENDED BY INDEMNITEE IN SETTLING AND COMPROMISING ANY SUCH CLAIM, OR FOR THE AMOUNT EXPENDED BY INDEMNITEE IN PAYING ANY JUDGEMENT RENDERED THEREIN, TOGETHER WITH ALL REASONABLE ATTORNEYS’ FEES INCURRED BY INDEMNITEE FOR DEFENSE OR SETTLEMENT OF SUCH CLAIM.  ANY JUDGMENT RENDERED AGAINST INDEMNITEE OR AMOUNT EXPENDED BY INDEMNITEE IN COMPROMISING OR SETTLING SUCH CLAIMS SHALL BE CONCLUSIVE IN DETERMINING THE AMOUNT FOR WHICH OPERATOR IS LIABLE TO REIMBURSE INDEMNITEE HEREUNDER.  PROVIDED HOWEVER, IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR ANY CONSEQUENTIAL, INCIDENTIAL, INDIRECT, SPECIAL OR PUNITIVE DAMAGES ARISING OUT OF THIS AGREEMENT OR ANY BREACH THEREOF, WHETHER OR NOT BASED ON CONTRACT, WARRANTY, NEGLIGENCE, INDEMNITY, STRICT LIABILITY OR OTHERWISE.

ARTICLE 8.

FORCE MAJEURE


8.1
Suspension of Obligations.  In the event of either Operator or ECS being rendered unable, wholly or in part, by Force Majeure to carry out its obligations under this Agreement, except the payment of money, it is agreed that upon such Party giving notice and reasonably full particulars of such Force Majeure, the obligations of the party giving such notice, so far as it is affected by such Force Majeure, shall be suspended during the continuance of any inability so caused, but for no longer period.


8.2
Force Majeure.  The term "Force Majeure," as employed herein, shall mean acts of God, strikes, lockouts or other industrial disturbances, acts of public enemy, wars, blockades, insurrections, riots, epidemics, landslides, lightning, earthquakes, fires, storms, storm warnings, floods, washouts, arrests and restraints of governments and people, present and future valid orders, decisions or rulings of any governmental authority having jurisdictions, civil disturbances, explosions, breakage or accident to machinery or lines of pipe or electric transmission lines, freezing of electric transmission lines or lines of pipe, any force majeure claim by any electricity supplier to ECS for the operation of the Compressor Motor Facilities, and any other cause, whether of the kind herein enumerated or otherwise, not within the control of the party claiming and which by the exercise of due diligence such party is unable to prevent or overcome, provided, however, that no event or condition caused by or resulting from Operator's failure to operate and maintain the Compressor Motor Facilities in accordance with Standard Industry Practice and this Agreement shall be deemed to be a Force Majeure.


8.3
Procedures.  If either Party shall rely upon Force Majeure as a basis for being excused from performance of its obligations under this Agreement, then such Party shall:

(i)
provide prompt written notice to the other Party of the occurrence of the event or poor condition giving an estimation of its expected duration and the probable impact on the performance of its obligations hereunder;

(ii)
exercise all reasonable efforts to continue to perform its obligations hereunder;

(iii)
expeditiously take action to correct or cure the event or condition excusing performance;

(iv)
exercise all reasonable efforts to mitigate or limit damages to the other Party to the extent such action shall not adversely affects its own interest; and

(v)
provide prompt notice to the other Party of the cessation of the event or condition giving rise to its excuse from performance.

ARTICLE 9.

INSURANCE

 ECS shall maintain replacement cost insurance for the Compressor Motor Facilities to insure against property damage losses, including losses caused by third parties.  Operator shall procure and maintain during the term of this Agreement, those insurance coverages as set forth on Exhibit "B".  All insurance policies covering the Compressor Motor Facilities and/or the services provided hereunder and the Compressor Stations shall name both Parties hereto as insureds with waivers of subrogation.  To further protect ECS and the Compressor Motor Facilities, Operator shall require all contractors and subcontractors providing services in regard to the Compressor Motor Facilities to obtain appropriate insurance coverage with proper endorsements for the work or service being performed.

ARTICLE 10

ARBITRATION


10.1  Agreement to Arbitrate.  Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the Parties and/or their respective representatives (collectively the "Claims"), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under State or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.


10.2  Conduct of the Arbitration, Authority of the Arbitrators, and Choice of Law. Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the Parties' Claims, the arbitrators shall refer to the laws of the State of Texas as required by Section 11.3 hereof. It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state, or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages.  The arbitrator’s award shall be final and action may be brought in court to enforce the arbitrator’s award.


10.3  Forum for the Arbitration and Selection of Arbitrators.  The arbitration proceeding shall be conducted in Houston, Texas.  Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator.  The two arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight (8) years professional experience in the natural gas compression industry and who has not previously been employed or retained by either Party or any Affiliate of either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two Party-appointed arbitrators or for vacating the arbitrators' award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.

10.4  Confidentiality.  To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the Parties.

ARTICLE 11.

GENERAL

11.1
Notices.  Any notice, request, statement or other communication provided for in this Agreement shall be in writing and shall be given by personal delivery or by United States mail, postage prepaid, and addressed as follows:

If to ECS:

Enron Compression Services Company

1400 Smith Street

Houston, Texas  77002

Attention:  Director of Compression Services

If to Operator:

___________________________

___________________________

___________________________

Attention:  __________________

11.2
Successors and Assigns.  This Agreement shall be binding upon and inure to the benefits of the Parties hereto and their respective successors and assigns.  Neither Party shall assign this Agreement or any of its rights or obligations hereunder without the prior written consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the foregoing, either Party may, without the need for consent from the other Party (and without relieving its from liability hereunder), (i) transfer, sell, pledge, encumber or assign this Agreement or the accounts, revenues or proceeds hereof in connection with any financing or other financial arrangements or (ii) transfer or assign this Agreement to an affiliate of such Party; provided, however, that in each such case any such assignee shall agree in writing to be bound by the terms and conditions hereof. Any assignment or transfer in violation of this Section shall be voidable at the discretion of the non-assigning Party.

11.3
Governing Law.  The VALIDITY AND INTERPRETATION OF THIS AGREEMENT SHALL BE GOVERNED BY THE LAWS OF THE STATE OF TEXAS WITHOUT REFERENCE TO THE CHOICE OF LAW PRINCIPLES THEREOF.

11.4
Non-waiver of Future Default.  No waiver by any Party of any one or more defaults by the other in performance of any of the provisions of this Agreement shall operate or be construed as a waiver of any other existing future defaults or defaults, whether of a like or different character.

11.5
ECS ownership of Records and Materials.

(a) All records, materials and documents of whatever kind or nature, including but not limited to, reports, plans, designs, studies, computer software, schedules, dam, maps, drawings, specifications, construction records, engineering records, finance records, accounting records, right-of-way and easement records, permit records, and purchasing records, relating to the Compressor Motor Facilities and prepared or obtained by Operator in performing the services hereunder and for which ECS has directly or indirectly reimbursed Operator, shall be the property of ECS and shall be held in temporary custody by Operator.  Upon the request of ECS, all or any portion of the aforesaid records, materials, and documents shall be delivered to ECS in a manner reasonably requested by ECS; provided, however, that ECS shall provide any and all such records and material to Operator in the event and to the extent Operator requires such records and materials for compliance with any Laws.

(b) Title to all property, facilities, easements, permits, and licenses acquired by Operator hereunder shall be taken, unless otherwise directed by ECS, in the name of Operator.

11.6
Audit and Maintenance of Records.  ECS shall have the right to inspect and audit all the records, books, reports, data and processes related to the services performed by Operator at all reasonable times during the term of this Agreement and, unless otherwise directed by ECS, for a period of two (2) years after the termination thereof, to ensure Operator's compliance with the terms of this Agreement including the verification of the accuracy of any statement, billing, charge or computation made by Operator in connection with this Agreement.

11.7
Severability.  If any of the provisions, portions or application of this Agreement are held to be unenforceable or invalid by any court of competent jurisdiction, ECS and Operator shall agree upon an equitable adjustment in the provisions of this Agreement with a view toward effecting the purpose of this Agreement, and the validity and enforceability of the remaining provisions or portions or applications thereof shall not be affected thereby.

11.8
Amendment.  This Agreement constitutes the entire agreement concerning the subject matter between the Parties hereto and shall be amended only by an instrument in writing executed by both Parties hereto.

11.9
Descriptive Headings.  The descriptive headings of the provisions of this Agreement are formulated and used for convenience only and shall not be deemed to affect the meaning or construction of any provision.

11.10  Effective Date.  This Agreement is effective upon execution by both Parties.  The obligation to pay for services hereunder shall not, however, commence until the Start Date.  If services are not being provided hereunder by ___________, the Parties agree that either Party may terminate this Agreement. 


IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed as of the date and year set forth hereunder.

ECS:

ENRON COMPRESSION SERVICES COMPANY
By:


Name:


Title:


Operator:

By:


Name:


Title:


EXHIBIT A

DESCRIPTION OF COMPRESSOR MOTOR FACILITIES

EXHIBIT B

OPERATORS INSURANCE REQUIREMENTS

INSURANCE REQUIREMENTS

PRIVATE 


Operator shall, procure and maintain throughout the Term of this Agreement, insurance coverages of the types and in the amounts hereinafter set forth:

A.  Workers Compensation 
Workers Compensation Insurance in full compliance with laws of the state(s) where the services are performed.  These policies shall be endorsed to provide: all states coverage, voluntary compensation coverage and occupational disease.  If the services to be performed on or near navigable waters, the policy shall include coverage for United States Longshoreman's and Harbor Worker's Act, Death on the High Seas, Jones Act, and all shall contain endorsement for borrowed servants.

Workers Compensation
Statutory

B.  Employers Liability Insurance
Employers Liability
$1,000,000 Each Accident (Minimum)


$1,000,000 Disease Each Employee (Minimum)

C. Commercial General Liability Insurance
Commercial General Liability insurance, providing coverage for: explosion, collapse and underground (“XCU”) hazards, damage to property of others; Contractual Liability (particularly the applicable provisions of the "General Indemnity" section of this contract; Contractor's Protective Liability (if subcontracting is authorized) and Products and Completed Operations (for a minimum of two years after acceptance of the services).  Watercraft exclusions deleted (if the services necessitate the use of watercraft of any kind.)

Bodily Injury
$1,000,000 Each Occurrence (Minimum)

Property Damage
$1,000,000 Each Occurrence (Minimum)

   

 OR

Bodily Injury and
$2,000,000 Combined Single Limit Each Occurrence (Minimum)

Property Damage

D.  Automobile Liability Insurance
Automobile Liability insurance which shall include coverage for all owned, non‑owned and hired vehicles.

Bodily Injury
$1,000,000 Each Person (Minimum)


$1,000,000 Each Occurrence (Minimum)

Property Damage
$1,000,000 Each Occurrence (Minimum)

 OR

Bodily Injury and              $2,000,000 Combined Single Limit Each Occurrence (Minimum)

Property Damage

E.  Excess Umbrella Liability Insurance
Bodily Injury and
$ 10,000,000  Combined Single Limit Each Occurrence (Minimum)

Property Damage

To apply excess of the policies required under B, C, and D above with coverage terms and conditions at least as broad as those of the underlying policies.

Additional Requirements
 Operator shall require any subcontractor at any tier, vendor, supplier, material dealer and others connected with the services irrespective of their contractual relationship to Owner or Operator, to provide and maintain insurance at all times during the period that their agreement related to the services under this Contract is in force and effect at the subcontractor's, vendor's, supplier's, material dealer's, or others' own cost, with insurance limits and in form and issuing companies acceptable to Company.

Operator shall submit to ECS at the time Operator executes this Contract, a certificate of insurance, in form satisfactory to ECS, evidencing that satisfactory coverage of the type and limits set forth hereinabove are in effect.  Policies providing such coverages shall contain provisions that no cancellation or material changes in the policies shall become effective as to ECS’s interest except on thirty (30) days advance written notice thereof to ECS. Irrespective of the requirements as to insurance to be carried as provided for herein, the insolvency, bankruptcy or failure of any insurance company carrying insurance of Operator, or the failure of any insurance company to pay claims accruing, or the inadequacy of the limits of the insurance, shall not affect, negate or waive any of the provisions of this Agreement, including, without exception, the indemnity obligations of Operator.

Operator shall require any policies of insurance, except Workers' Compensation coverages, which are in any way related to the services and that are secured and maintained by Operator or its subcontractors, to include ECS, its parent and affiliated companies, and their directors, officers, employees and agents, as Additional Insureds.  Furthermore, Operator shall waive all rights of recovery against ECS, its parent and affiliated companies which Operator may have or acquire because of deductible clauses in or inadequacy of limits of, any policies of insurance maintained by Operator.

Operator shall require all such policies of insurance which are in any way related to the services and that are secured and maintained by Operator or its subcontractors, to include clauses providing that each underwriter shall waive its rights of recovery, under subrogation or otherwise, against ECS, its parent and affiliated companies and their directors, officers, employees and agents.

All policies to be furnished in accordance with this Exhibit B shall be endorsed to apply as primary and without right of contribution from any similar coverages which may be maintained by ECS for all services governed by this Agreement.

