OPERATION AND MAINTENANCE AGREEMENT

(2000 FACILITIES)

THIS OPERATION AND MAINTENANCE AGREEMENT (this “Agreement”), dated __________________, 1999 (the “Effective Date”), is between Enron Capital & Trade Resources Corp., a Delaware corporation with its principal place of business in Houston, Texas  (“Operator”), and EGC 2000 Holding Company, L.P., a Delaware limited partnership with its principal place of business in Houston, Texas (“Owner”).  Operator and Owner are referred to herein, individually, as a “Party” and, collectively, as the “Parties.”

R e c i t a l s: 

A.
Owner is undertaking to contract for the operation and maintenance of the Facilities (as hereinafter defined) located in Will County, Illinois; Knox County, Indiana; and Marshall County, Kentucky.

B.
Owner is the parent company of Des Plaines Green Land Development, L.L.C., West Fork Land Development Company, L.L.C., and Calvert City Power I, L.L.C. (the “Project Owners”), which have constructed and own the Facilities.

C.
Operator has expertise in the operation and maintenance of electric power generation facilities of the type and character of the Facilities and desires to provide operation and maintenance services to the Facilities, on the terms and subject to the conditions set forth in this Agreement.

D.
Owner desires to appoint the Operator to operate and maintain the Facilities, on the terms and subject to the conditions of this Agreement.

NOW, THEREFORE, the Parties agree as follows: 

ARTICLE 1

DEFINITIONS AND INTERPRETATION

1.1.
Definitions.  When used in this Agreement, the following terms shall have the following meanings: 

“Actual Monthly Availability Percentage” means, for all of the Facilities in each Month, a percentage equal to (i) the aggregate Deliverable Quantity for all of the Facilities in that Month less the aggregate Undelivered Quantity for all of the Facilities in that Month divided by (ii) the aggregate Deliverable Quantity for all of the Facilities in that Month.

“Actual Monthly Bonus Percentage” means, for all of the Facilities in each Month, a percentage equal to (i) (a) the aggregate quantity of Electricity (in MWh’s) Dispatched by the Owner or the Power Purchaser in the On Peak Hours in that Month for all of the Facilities minus (b) the Undelivered Quantity for that Month, divided by (ii) the aggregate quantity of Electricity Dispatched by the Owner or the Power Purchaser in the On Peak Hours in that Month for all of the Facilities.

“Actual Operating Expenses” means, with respect to any Period, the aggregate of all expenses incurred by the Operator in connection with the performance of the Services during such Period, including all expenses incurred by Operator in responding to an Emergency to the extent such expenses are reimbursable under Article 17.

“Affiliate” means, in relation to any Person, a Person that controls, is controlled by or is under common control with such Person, except that, for the purposes of this Agreement, Operator and Owner shall not, unless otherwise expressly stated herein, constitute Affiliates of one another.  As used in this definition the terms “control,” “controlled by,” or “under common control with” shall mean the ownership, directly or indirectly, of fifty percent (50%) or more of the voting securities of such Person or the power or authority, through the ownership of voting securities, by contract, or otherwise, to direct the management, activities, or policies of such Person.

“Agreement” means this Operation and Maintenance Agreement. 

“Applicable Laws” means the applicable laws, rules, and regulations of any Government Authority.

“Approved Budget” means, for each Facility and each Contract Year, the Budget which is part of an Operating Plan approved by the Owner pursuant to Article 7, as modified from time to time in accordance with the terms hereof.

“Approved Maintenance Program” means, for each Facility and each Contract Year, the Maintenance Program as approved by the Owner pursuant to Article 7, as modified from time to time in accordance with the terms hereof.

“Approved Operating Plan” means, for each Facility and each Contract Year, the Operating Plan approved by the Owner pursuant to Article 7, as modified from time to time in accordance with the terms hereof. 

“Associated Gas” means, for each Facility, the quantity of Gas shown in the row “Associated Gas” in Schedule 2 for that Facility, as that amount is redetermined under Section 2.3 of the Power Purchase Agreement.  

 “Availability Bonus” means, for all of the Facilities in a Month, the product of (i) the Percentage by which the Actual Monthly Bonus Percentage exceeds the Bonus Availability Percentage for that Month multiplied by (ii) the Bonus Multiplier for that Month, and multiplied by (iii)  the aggregate Demand Charges payable by Power Purchaser for all of the Facilities under the Power Purchase Agreement in that Month.

“Availability Damages” means, for all of the Facilities in a Month, the product of (i) the percentage by which the Guaranteed Availability Percentage for that Month exceeds the Actual Monthly Availability Percentage for that Month multiplied by (ii) [one-third (1/3)] the aggregate Demand Charges payable by Power Purchaser for all of the Facilities under the Power Purchase Agreement in that Month.

“Base Electric Hourly Quantity” means, for each Facility in a particular Hour, the total MW’s of Electricity available from that Facility at the EDP for that Facility, in the amounts shown for that EDP in the row “Base Electric Hourly Quantity” in Schedule 2, as such amount is redetermined under Section 2.3 of the Power Purchase Agreement.
“Billing Report” means, for a Month and for each Facility, a report prepared by Operator pursuant to Article 8 which shall set forth all amounts reasonably and properly incurred by Operator in the performance of the Services and its obligations under this Agreement during that Month for that Facility and which shall include all amounts reasonably and properly incurred by Operator in respect of the employment of O&M Employees and Subcontractors performing the Services.

“Bonus Availability Percentage” means 97% for each of the Summer Months, Shoulder Months and Winter Months.

“Bonus Multiplier” means for the Summer Months, 0.50, and for the Shoulder Months and Winter Months, 0.25.

“Budget” means, for each Facility and each Contract Year, the budget comprising part of the Operating Plan for such Contract Year prepared by Operator and submitted to the Owner for its approval under Article 7.

 “Confidential Information” is defined in Section 16.1.

“Contract Year” means, for each Facility, the Period commencing 12:00 midnight, CPT, time on the Operation Date for that Facility through 12:00 midnight, CPT, on December 31, 2000 and each calendar year thereafter in the term hereof commencing 12:00 midnight, CPT, on December 31 of the prior calendar year and ending 11:59 p.m., CPT, on December 31 of the following calendar year.

“CPT” means prevailing local time in the Central time zone.

“Day” or “day” means each twenty-four (24) Hour period from 00:00:01 a.m. to 24:00:00 p.m. CPT.

“Deliverable Quantity” means, for each Facility, the sum of the Electric Hourly Quantity for that Facility for each On Peak Hour in that Month.

“Demand Charges” is defined in the Power Purchase Agreement.

“Dispatch” means, for each Facility, the dispatch of Electricity from the Facility pursuant to Section 9.2.

“Dispatch Notice” means, for a Facility, a Notice calling for Dispatch of Electricity from the Facility in the form set out in Schedule 6. 

“Disputes” is defined in Section 18.1.  

“ECAR” means East Central Area Reliability Council, or any successor thereto with the same or similar responsibilities.  

“EDP” means, for each Facility, the electricity delivery point or points shown in Schedule 1 for that Facility.  

 “Electric Hourly Quantity” means, in respect of a Facility, the Base Electric Hourly Quantity for that Facility, as such amount is adjusted and corrected in each Hour for certain ambient conditions as set forth in Schedule 3.  

“Electricity” means firm electric energy meeting the character and quality required at each EDP, capacity, and automatic generating control, operating reserves, replacement reserves, voltage support, reactive power, and black starts, and any and all similar or related services capable of being provided from time to time from each Facility, to the extent commonly sold or salable (or used or usable) in the electric power or transmission industry from time to time.

“Electric Metering Equipment” means electric meters and associated equipment including metering transformers and meters for measuring instantaneous demand (in kW), energy usage (in kWh’s), and reactive volt-ampere hours, including check meters, if any, used at each Facility in determining the amount of Electricity delivered by Operator at each EDP, but shall not include any check meters that Owner or Power Purchaser may install, own, and maintain.

“Effective Date” means the date of this Agreement.

“Emergency” means any situation which is likely to impose an immediate threat of injury to any individual or material damage or material economic loss to all or any part of a Facility or to any other property located at the Site for that Facility. 

“Excused Quantity” means for each Month, the aggregate quantity of Dispatched Electricity (in Mwh’s) for all of the Facilities not delivered by Operator during the On Peak Hours in that Month due to (x) the occurrence of a Force Majeure Event preventing the delivery by Operator of Electricity from any Facility or (y) Power Purchaser’s failure to deliver Gas, including Associated Gas, in the amounts required at the GDP for any Facility in that Month.

“Expiration Date” means December 31, 2009.

“Facility” means each power generation facility described in Schedule 1 and all energy producing equipment and its auxiliary equipment, fuel storage, and handling facilities and equipment, electrical transformers, interconnection facilities, and metering facilities, as may be required for receipt of Gas and for delivery of Electricity, and all other improvements related to the power station and located on the Site of each such Facility.

“Force Majeure Event” means any circumstance or event beyond the reasonable control of a Party including the following events:

(a)
explosion, fire, nuclear radiation or contamination, hurricane, earthquake, flood, natural disaster, epidemic, any other act of God, and any other similar circumstance;

(b)
war and other hostilities (whether declared or not), revolution, public disorder, insurrection, rebellion, sabotage, act of public officials, or terrorist action;

(c)
failure of any third party supplier of goods or services, transporter of fuel, transmitter of Electricity, purchaser of Electricity or the Site interconnections, where the relevant event constitutes force majeure under the Owner’s or Operator’s contract with that party;

(d)
any action taken by any Government Authority after the date of this Agreement, including any order, legislation, enactment, judgment, ruling, or decision thereof; 

(e)
Labor Disputes; and

(f)
major equipment failure;

but (i) no event or circumstance shall be considered to be a Force Majeure Event to the extent such event or circumstance (A) could have been prevented by the exercise of reasonable diligence by the affected Party or (B) in the case of the Operator, could have been prevented, overcome, or remedied by the Operator’s exercise of Good Engineering and Operating Practices or by compliance with the operating standards under this Agreement, and (ii) Force Majeure Events shall expressly exclude a Party’s financial inability to perform hereunder.

“GAAP” means United States generally accepted accounting principles, consistently applied.

“Gas” is defined in the Power Purchase Agreement.  

“Gas Metering Equipment” means Gas meters and associated equipment, including check meters, if any, used at each Facility in determining the amount of Gas delivered to each GDP, but shall not include any check meters that Power Purchaser may install, own, and maintain.

“GDP” means, for each Facility, the Gas delivery point or points shown in Schedule 1 for that Facility.  

“Good Engineering and Operating Practices” means the practices, methods, and acts generally engaged in or approved by a significant portion of the electric power industry in the United States for similarly situated facilities in the United States during a particular time period, or any of such practices, methods, and acts, which, in the exercise of reasonable judgment in light of the facts known or that reasonably should be known at the time a decision is made, would be expected to accomplish the desired result in a manner consistent with law, regulation, reliability, safety, environmental protection, economy and expedition, and taking into consideration the requirements of this Agreement.  Good Engineering and Operating Practices are not intended to be limited to the optimum practices, methods or acts, to the exclusion of all others, but rather to include a spectrum of possible practices, methods, or acts generally acceptable in the region during the relevant period in light of the circumstances.  

“Government Approvals” means all permits, licenses, approvals, consents, concessions, acknowledgments, agreements, decisions, and other forms of authorizations from, or filing with, or notice to, any Government Authority.

“Government Authority” means any federal, state, local or municipal governmental body, and any governmental, regulatory, or administrative agency, commission, body, or other authority exercising or entitled to exercise any administrative, executive, judicial, legislative policy, regulatory, or taxing authority or power, or any court or governmental tribunal.

“Guaranteed Availability Percentage” means, for the Facilities collectively, (i) for each of the Summer Months and the Winter Months, 97%, and (ii) for each of the Shoulder Months, 0%.

“Hour” or “hour” means sixty (60) minute intervals in each Day, as generally used and understood in the electric power industry.

“Interest Rate” means, for any date, the lesser of (i) two percent (2%) plus the prime lending rate published in the Wall Street Journal under “Money Rates” and (ii) the maximum lawful rate from time to time permitted by Applicable Law.  

“ISO” means independent system operator or any successor to the functions thereof.

“kW” means kilowatt.

“kWh” means kilowatt-hour.

“Labor Costs” means all payroll costs incurred by Operator for the O&M Employees, in accordance with the Approved Budget and Operating Plan, but shall not include, directly or indirectly, severance costs, bonuses, or overtime unless specifically authorized by Owner in writing.

“Labor Disputes” means any national, regional, or local labor strikes, work stoppages, boycotts, walkouts, or other labor difficulties or shortages, including any of the foregoing which affects access to a Facility or the ability to ship or receive goods, including spare parts, but shall not include any labor dispute exclusively at a Facility or exclusively involving the O&M Employees or the employees of any Subcontractor.

“Lien” means any liens for taxes or assessments, builder, mechanic, warehousemen, materialmen, contractor, workmen, repairmen, or carrier liens, or other similar liens.

“Loss” means any losses, liabilities, costs, expenses, claims, proceedings, actions, demands, obligations, deficiencies, lawsuits, judgments, awards, or damages.

“MAIN” means Mid-America Interconnected Network, or any successor with the same or similar responsibilities.

“Maintenance Program” means, for each Facility, the major equipment maintenance program for that Facility prepared by Operator and submitted to Owner for its approval under Section 7.1.

“Manufacturer’s Recommendations” means, for each Facility, the instructions, procedures, and recommendations which are issued by the manufacturer of any equipment used at that Facility relating to the operation, maintenance, or repair of such equipment, and any revisions or updates thereto from time to time issued by the manufacturer.

“Maximum Callable Hours” means, for each Facility, the maximum number of Hours in any consecutive twelve (12) Month Period in the term of this Agreement, as allowed from time to time under the Governmental Approvals for that Facility, as such number of Hours may be increased from time to time under Section 3.2(e) of the Power Purchase Agreement, but not to exceed in any Contract Year the maximum number of Hours permitted by Applicable Laws. 

“Minimum Block Size” means, for each EDP, the minimum delivery quantity of Electricity shown for that EDP on Schedule 2.

“Month” means the period beginning at 00:00:01 a.m., CPT, on the first Day of each calendar month and ending at the same time on the first Day of the next succeeding calendar month.

“MW” means megawatt.

“MWh” means megawatt-hour.

“NERC” means North American Electric Reliability Council, and any successor entity.

“Notice” is defined in Section 19.1.

“O&M Employees” means the employees of the Operator or any Affiliate of Operator who are directly engaged by Operator to perform Services under this Agreement.

“On Peak Hours” means hour ending 0700 CPT to hour ending 2200 CPT for any Day excluding MAIN, ECAR, SERC, or NERC approved holidays, but if the foregoing hours are changed by SERC, NERC, MAIN, ECAR or any reliability council, ISO, or RTO having jurisdiction over the Facility, then this definition shall be conformed to be consistent with such changes.

“Operating Expenses” is defined in Section 8.2.

“Operating Fee” means, collectively for all of the Facilities, sixty two thousand five hundred dollars ($62,500) per Month.  The Operating Fee shall be escalated by three percent (3%) as of the first Day of each Contract Year, beginning on January 1, 2000.

“Operating Plan” means, for each Facility and each Contract Year, the operating plan and related budget for such Facility prepared by Operator and submitted to Owner for its approval pursuant to Article 7.

“Operation Date” means the first day on which any turbine or turbines at any of the Facilities first begins operation.

“Operator” is defined in the introductory paragraph of this Agreement.

“Operator Events of Default” is defined in Section 11.1.

“Operators Representative” is defined in Section 5.3.

“Outage” means any interruption in the ability of a Facility to generate electric power or supply Electricity to the EDP or EDP’s for that Facility.

“Owner” is defined in the introductory paragraph of this Agreement.

“Owner Events of Default” is defined in Section 11.2.

“Owner’s Representative” is defined in Section 5.4.

“Period” means an increment of time as called for by the context in which the term is used.

“Person” means any natural person, firm, corporation, company, voluntary association, general or limited partnership, joint venture, trust, unincorporated organization, Government Authority or any other entity, whether acting in an individual, fiduciary, or other capacity.

“Power Purchase Agreement” means the Power Purchase Agreement between the Owner and Power Purchaser, dated of even date herewith, a copy of which is attached as Schedule 9.

“Power Purchaser” means Enron Power Marketing, Inc., and its successors and assigns under the Power Purchase Agreement, or any other Person purchasing or taking Electricity from a Facility.

“Project Contracts” means, for each Facility, the Power Purchase Agreement, the Project Development Agreement, and the other agreements described in Schedule 10 for that Facility, and all other agreements related to the development, financing, construction, operation, and maintenance of that Facility.

“Project Developer” means Enron Capital & Trade Resources Corp., and its successors and assigns under the Project Development Agreement.

“Project Development Agreement” means the Project Development Agreement between Owner, the Project Owners, and Project Developer, dated of even date herewith, for the development of the Facilities.  

“Project Facilities” means a Facility and the Site for that Facility.

“Project Owners” is defined in the recitals.

“Ramp Rate” means for each Facility, the maximum rate (in MW’s per minute) as shown in Exhibit 2 at which Operator is required to increase the Dispatch of Electricity from that Facility after the Minimum Block Size has been Dispatched for that Facility.

 “Representative” means, with respect to any Person, any shareholder, officer, director, attorney, agent, employee, or other representative of such Person.

“Retained Rights” is defined in Section 4.2.

“RTO” means regional transmission operator or any successor to the functions thereof.

“SERC” shall mean Southeast Electric Reliability Council, and any successor entity with the same or similar responsibilities.

“Services” means all of the services to be provided by the Operator pursuant to this Agreement, including those services described in Section 3.2.

“Shoulder Months” means the Months of March, April, October, and November.

“Site” means, for each Facility, the land, spaces, waterways, roads, wells, and any rights acquired or to be acquired by the Owner for construct, own, and operate the Facility on, through, above or below the ground on which all or any part of the Facility is to be built, including any working areas required by the Owner, the Project Developer, or any other contractor or subcontractor of Owner, and all rights of way and access rights.

“Standing Procedures” means the procedures prepared by Operator under Schedule 8.

“Subcontract” means any contract for the supply of goods, work, materials, or equipment in connection with the Services provided hereunder entered into between the Operator and any Subcontractor. 

“Subcontractor” means any Person party to a Subcontract with Operator.

“Successor Operator” is defined in Section 11.5.

“Summer Months” means the Months of May, June, July, August, and September.

“Suspension Notice” is defined in Section 11.6.

“Tax” means any tax, duty, impost, and levy of any nature (whether state, local, or federal) whatsoever and wherever charged, levied, or imposed, together with any interest and penalties in relation thereto.

“Termination Date” is defined in Section 11.4.

“Termination Notice” is defined in Section 11.4. 

“Undelivered Quantity” means, for each Month, an amount (in MWh’s) equal to (i) the aggregate quantity of Electricity Dispatched by the Owner or Power Purchaser under the Power Purchase Agreement in the On Peak Hours in that Month for all of the EDP’s less (ii) the aggregate quantity of Electricity Dispatched by the Owner or the Power Purchaser under the Power Purchase Agreement and delivered by Operator in the On Peak Hours in that Month for all of the EDP’s less (iii) the Excused Quantity.
“Winter Months” means the Months of December, January, and February.

“Year 2000 Capable” is defined in Section 3.12.

1.2.
Rules of Construction.  In construing and interpreting this Agreement, the following rules of construction shall be followed:

(a)
words imparting the singular shall include the plural and vice versa;

(b)
a reference in this Agreement to any Article, Section, clause, or paragraph is, except where it is expressly stated to the contrary or the context otherwise requires, a reference to such Article, Section, clause, or paragraph herein;

(c)
headings are for convenience of reference only and shall not be used for purposes of construction or interpretation of this Agreement;

(d)
each reference to any Applicable Law shall be construed as a reference to such Applicable Law as it may have been, or may from time to time be, amended, replaced, or re-enacted and shall include any subordinate legislation, rule, or regulation promulgated under any such Applicable Law;

(e)
where reference is made herein to any document being submitted to or on behalf of the Owner, such submission shall be deemed to require the Owner’s approval, unless such approval is expressly not required;

(f)
the terms “hereof,” “herein,” “hereto,” “hereunder,” and words of similar or like import, refer to this entire Agreement and not any one particular Article, Section, Schedule, or other subdivision of this Agreement;

(g)
any accounting terms used but not expressly defined herein shall have the meanings given to them under GAAP as consistently applied by the Person to which they relate;

(h)
the word “including” and its syntactical variants means “includes, but not limited to” and corresponding syntactical variant expressions;

(i)
in computing any period of time prescribed or allowed under this Agreement, the Day of the act, event, or default from which the designated period of time begins to run shall be included and if the last Day of the period so computed is not a business day in the place where performance is due, then the period shall run until the close of business on the immediately succeeding business day; and

(j)
this Agreement shall be deemed to be the product of each Party hereto, and there shall be no presumption that an ambiguity should be construed in favor of or against Owner or Operator solely as a result of such Party’s actual or alleged role in the drafting of this Agreement.

ARTICLE 2

APPOINTMENT OF OPERATOR AND TERM

2.1.
Appointment.  Owner hereby appoints Operator, and Operator accepts the appointment, to operate and maintain the Facility, and to perform the Services, on and subject to the terms and conditions of this Agreement.

2.2.
Term.  The term of this Agreement shall commence on the Effective Date, and unless sooner terminated as provided herein, shall continue in full force and effect until the Expiration Date.  This Agreement shall be renewable for a period of one (1) year at the option of Owner upon Notice from Owner to Operator at least one hundred eighty (180) Days prior to the Expiration Date.

ARTICLE 3

SCOPE OF SERVICES

3.1.
Generally.  Operator shall operate and maintain each Facility and perform the Services in accordance with the provisions of this Agreement.

3.2.
General Description of Services.  The Services to be provided by Operator to Owner hereunder include the following:

(a)
supervise, manage, direct, and control all aspects of the day to day operation and maintenance of each Facility, including coordinating and maintaining communications with the Power Purchaser as required under the Power Purchase Agreement and receiving Gas at the GDP or GDP’s for that Facility and delivering Electricity to the EDP or EDP’s for that Facility;

(b)
carry out such periodic performance tests of each Facility as Owner may request and take any remedial action which Operator considers necessary to correct any operation or maintenance deficiencies arising from the analysis of the test results or otherwise revealed during operation and maintenance of each Facility;

(c)
maintain at each Facility, or on a standby basis, sufficient numbers of qualified (and, if required, licensed) personnel to dispatch each Facility when and as required by the Owner or Power Purchaser under the Power Purchase Agreement;

(d)
prepare and maintain daily operating logs and records regarding operation and maintenance of each Facility;

(e)
cause to be performed, or contract for and oversee the performance of, scheduled and unscheduled maintenance required for each Facility;

(f)
manage, organize, and supervise such contracted and subcontracted maintenance, repair, and testing services as shall be required to carry out scheduled inspections, periodic overhauls, unscheduled maintenance, and any major breakdown repairs;

(g)
enter into one or more contracts with third party contractors, as and when necessary, for the provision of maintenance for each Facility;

(h)
administer and arrange the receipt and handling of Gas delivered by Power Purchaser in accordance with the Power Purchase Agreement necessary to deliver Electricity from each Facility when and as required by the Power Purchaser under the Power Purchase Agreement;

(i)
promptly provide Notice to the Owner and Power Purchaser of any planned Outage for a Facility or the occurrence of a forced Outage at a Facility or any other event that materially adversely affects a Facility;

(j)
monitor the inventory of and procure and purchase, in accordance with this Agreement, all required spare parts, tools, equipment, consumables, and supplies and contract for such services required for the operation and maintenance of each Facility.

(k)
carry out the reading, testing, and any calibration of meters, as requested by Owner;

(l)
provide advice regarding the preventive and predictive maintenance program for each Facility;

(m)
provide technical engineering support for solving operation and maintenance problems;

(n)
recommend modifications and improvements to each Facility and components thereof and cause the same to be implemented, subject to such terms and conditions as the Parties may agree;

(o)
maintain accounting records regarding its Services hereunder in such detail as reasonably required by Owner;

(p)
ensure the implementation of and compliance with the Standing Procedures for each Facility by the Operator’s employees, Subcontractors, and Representatives;

(q)
use all commercially reasonable efforts to enforce, on behalf of the Owner and Project Owner for a Facility and at the Owner’s direction, all vendor warranties and guaranties and any other warranties provided to Owner or Project Owner for a Facility, but Operator shall not be obligated to commence or pursue a litigation or arbitration proceeding against such vendor; 

(r)
implement and cause to be maintained adequate safety, health, and environmental management systems to comply with Applicable Laws and the safety, health, and environmental policies, standards, and guidelines of Owner and Operator;

(s)
prepare the Standing Procedures for each Facility before the Operation Date for that Facility: and

(t)
otherwise performing the Owner’s obligations to deliver Electricity to the Power Purchaser at the times and in the quantities required under the Power Purchase Agreement using all commercially reasonable efforts to minimize the quantities of Gas and number of turbine start-ups required to generate the quantities of Electricity required.

3.3.
Exclusions from Services.  Except as authorized by the Owner from time to time, the Operator and its Representatives shall not, and shall cause each Subcontractor and their respective Representatives to not, in the performance of the Services:

(a)
describe itself as agent or representative of Owner or any Project Owner; 

(b)
pledge the credit of Owner in any way in respect of any commitments for which it has not received written authorization from Owner or any Project Owner;

(c)
make any warranty or representation relating to Owner or any Project Owner; 

(d)
sell, lease, pledge, mortgage, encumber, convey, license, exchange, or make any other transfer, assignment, or disposition of any Facility or any other property or assets of Owner, other than the removal and disposal of waste material from a Site;

(e)
except for disputes between the Operator and Owner arising under this Agreement, settle, compromise, assign, pledge, transfer, release, waive, or consent to the compromise, assignment, settlement, pledge, transfer, waiver, or release of, any claim, suit, debt, demand, or judgment against or due by Owner, or submit any such claim, dispute, or controversy to arbitration or judicial process, or stipulate to a judgment or consent with respect thereto;

(f)
make, enter into, execute, amend, modify, or supplement any Project Contract or any other contract or agreement on behalf of, or in the name of, Owner or any Project Owner; or

(g)
exercise any of the Retained Rights.

3.4.
Operator to Act as Independent Contractor.  Operator hereby agrees to carry out the functions of, and to act as, an independent contractor in the performance of the Services under this Agreement.

3.5.
Liaison with Project Developer.  Operator acknowledges that prior to the Operation Date the Project Developer shall be in control of each Facility under the Project Development Agreement with Owner for each Facility and Operator warrants that it shall cooperate with all reasonable requests made by Owner and the Project Developer to achieve the completion of the Facility and prepare for the commercial operation of the Facility.

3.6.
Operation Date.  Prior to the Operation Date, Operator shall (a) perform all tasks reasonably necessary to prepare for the operation and maintenance of each Facility and (b) assist Owner and each Project Owner in an orderly transition from construction, performance testing, and acceptance of each Facility to commercial operation of that Facility.

3.7.
Operating Period.  Beginning on the Operation Date, Operator shall be responsible for the operation and maintenance of each Facility and shall ensure that all necessary services required to operate and maintain each Facility are properly performed in accordance with the terms hereof.  

3.8.
Risk of Loss.  Except as otherwise provided herein, risk of loss for the Project Facilities shall remain with the Owner and each Project Owner.

3.9.
Standard for Performance of Obligations.  Operator shall operate and maintain each Facility and perform all the Services hereunder in accordance with:

(i)
all Applicable Laws;

(ii)
all Governmental Approvals, whether in the name of Operator or Owner;

(iii)
the provisions of the Project Contracts, including all notices required thereunder;

(iv)
the terms of this Agreement;

(v)
Good Engineering and Operating Practices;

(vi)
the Approved Operating Plan, Approved Budget, and Approved Maintenance Program for the applicable Contract Year;

(vii)
the Standing Procedures; 

(viii)
the terms of Operator’s and Owner’s insurance policies; and

(ix)
the valid directives of NERC, SERC, MAIN, and ECAR, any Governmental Authority or, if applicable, an ISO or RTO pursuant to its tariff.
If Operator is aware of a conflict between any of the above requirements, the Operator shall inform Owner and the Owner shall promptly resolve the conflict.  Prior to such resolution by the Owner, the Operator shall give precedence to the obligations in the priority set forth above.  Operator hereby agrees to abide by the requirements under the Project Contracts which are incorporated into an Operating Plan by Owner, and shall otherwise cooperate with and assist Owner in complying with all other terms contained in the Project Contracts.  Owner shall provide Operator with Notice of any changes to the requirements under the Project Contracts.

3.10.
Liens.  Operator shall not permit any Lien to be filed or otherwise imposed on any part of a Facility or Site as a result of the performance of the Services or its employment of any Subcontractor for the performance of the Services.  If any Lien is filed as a result of Operator’s breach of its responsibilities hereunder, and if Operator does not within thirty (30) days of the filing of the Lien cause such Lien to be released and discharged, or file a bond satisfactory to Owner in lieu thereof, Owner shall have the right to pay all sums necessary to obtain such release and discharge such Lien.  Operator shall reimburse Owner for all such costs, including reasonable attorneys’ fees, within five (5) days of Owner’s written demand therefor, or Owner, at its election, may offset such amounts as set forth in Section 9.9.  Operator shall not be responsible for any Lien filed on a Facility or Site that was permitted by, or that arises out of or was caused by the actions of, Owner.

3.11.
Qualification to Operator’s Obligations.  Operator shall not be liable to Owner for any Loss suffered or incurred by Owner as a direct result of:

(a)
Operator’s compliance with any written instruction or direction given by Owner or any written constraint imposed by Owner at any time upon Operator which is materially different from those otherwise provided by this Agreement.

(b)
the absence or lapse of any Government Approval, other than any absence or lapse resulting from Operator’s failure to comply with its obligations under Section 3.9;

(c)
a design or construction defect or design error in the Facility or any component incorporated therein that the Operator could not reasonably have been expected to discover in the Operator’s exercise of due diligence consistent with Good Engineering and Operating Practices; or

(d)
Owner’s failure to make timely payment of Operating Expenses to the extent it adversely affects Operator’s ability to perform its obligations hereunder.

3.12.
Year 2000 Compliance.  Operator shall at all times ensure that any and all of its Services and any equipment, goods, or services procured or provided by Operator in the course of providing the Services hereunder will be Year 2000 Capable.  “Year 2000 Capable” means that any computer hardware and software used by Operator, or which is otherwise incorporated into, or necessary for the use of, any such equipment or goods will accurately process date and time data.

ARTICLE 4

RESPONSIBILITIES AND RIGHTS OF OWNER

4.1.
Owner Responsibilities.  Owner shall perform and be responsible for the following ongoing activities:

(a)
provide and maintain insurance in accordance with Section 14.1;

(b)
provide, or cause the Power Purchaser to provide, Gas of the quality and in the quantity required to operate each Facility; 

(c)
pay to the Operator amounts owed under this Agreement;

(d)
maintain compliance with all Owner requirements identified in Facility permits; and

(e)
manage all loan or financing agreements.

4.2.
Owner’s Retained Rights.  Owner shall retain all rights and powers relating to the operation and maintenance of each Facility not specifically granted to Operator under this Agreement (the “Retained Rights”), including the following rights and powers:

(a)
review and determination of general policies and procedures not delegated to Operator;

(b)
approval of all press releases and publicity material relating to this Agreement or the Facilities;

(c)
approval of commitments to incur expenditures in relation to any expenditures not included in the applicable Approved Budget; 

(d)
performance of any obligations of Operator if Operator fails to perform such obligations hereunder; and

(e)
other than routine matters regarding the operation and maintenance of the Facilities, notification and communication with Governmental Authorities regarding the Facilities.

4.3.
Review and Approval.  Owner shall, except as expressly otherwise set forth in this Agreement, review in a timely fashion and not unreasonably withhold its approval of all items submitted by Operator to Owner for its approval.  Notwithstanding the foregoing, the Approved Operating Plan (including the applicable Approved Budget) shall govern Operator’s performance of its obligations hereunder until a new such plan or budget is approved by Owner in accordance with Section 7.2 and Section 7.3.

4.4.
Government Approvals.  The Owner shall procure, obtain, and maintain all Government Approvals required under any Applicable Law to be obtained in the name of Owner for the operation and maintenance of the Facility.  Operator shall provide the Owner with such assistance and cooperation as may reasonably be required by Owner to obtain and maintain all such Government Approvals.

ARTICLE 5

O&M EMPLOYEES AND REPRESENTATIVES OF PARTIES

5.1.
O&M Employees.  Operator shall identify, recruit, interview, and hire the O&M Employees.  The O&M Employees shall be qualified (and if required, licensed) and experienced in the duties to which they are assigned.  The working hours, rates of compensation, and all other matters relating to the engagement of the O&M Employees shall be determined in accordance with any Approved Budget.

5.2.
Employee Compliance with Regulations.  Operator shall ensure that each O&M Employee shall at all times comply with the regulations and safety requirements of the Owner, Project Owner, or the Project Developer at the Site.

5.3.
Representative of Operator.  Operator shall appoint, subject to Owner’s prior approval, a properly qualified, competent, and experienced individual to act as the Representative of the Operator (the “Operator’s Representative”) in connection with the operation and maintenance of the Facilities.  The Operator’s Representative shall advise the Owner on issues regarding the operation and maintenance of each Facility.  Operator’s Representative is authorized and empowered to act for and on behalf of Operator on all matters concerning this Agreement and its obligations hereunder, other than any amendments to or waivers under this Agreement.  In all such matters, Operator shall be bound by the written communications, directions, requests, and decisions given or made by the Operator’s Representative (or its designee) within the scope of its responsibilities.
5.4.
Representative of Owner.  Owner shall appoint an individual (“Owner’s Representative”) to act as the Representative of Owner in connection with the operation and maintenance of the Facilities.  Owner shall notify Operator of the identity of the Owner’s Representative and any individual appointed in replacement thereof.  Owner’s Representative shall have full authority to act on behalf of Owner in all matters concerning the operation and maintenance of each Facilities and the performance of Owner’s obligations under this Agreement, other than authority to agree to any amendments, modifications, or waivers of this Agreement, and except in relation to matters which the Owner may from time to time by Notice to the Operator reserve to itself.  Owner shall, subject to the foregoing, be bound by the written communications, directions, requests, and decisions given or made by Owner’s Representative within the scope of its responsibilities.

5.5.
Operator Employment of O&M Employees.  All O&M Employees shall be employed by Operator and shall in no event be deemed to be the employees of Owner or any Project Owner.  Operator will be responsible for paying the salaries and all benefits of such employees, meeting all governmental liabilities with respect to such employees, supervising and determining all job classifications, staffing levels, duties, and other terms of employment for the O&M Employees in accordance with Applicable Laws.  Operator shall have full supervision and control over the O&M Employees and shall at all times maintain appropriate order and discipline among its personnel and shall cause each Subcontractor to maintain similar standards with respect to such Subcontractor’s Representatives.

ARTICLE 6

REPORTS, AUDITS, AND MEASUREMENT

6.1.
Information.  Owner shall provide Operator with all information in Owner’s or a Project Owner’s possession reasonably necessary for Operator to carry out its duties hereunder.  

6.2.
Reports and Written Notices.  Operator shall provide Owner with such reports as are required from time to time by Owner and shall comply with those reporting requirements pre​scribed by Applicable Laws or set out in the Project Contracts, the Approved Operating Plan, the Standing Procedures, or any Government Approval, which are defined therein as being Operator responsibilities.  If Owner requests any other report or document regarding other information relating to the Facility, Operator shall prepare such report at the request of Owner and shall submit such reports to Owner as soon as reasonably practicable following such request.  

6.3.
Notice of Certain Matters.  Upon obtaining knowledge thereof, Operator shall submit to Owner prompt Notice of:

(a)
any litigation or claims, disputes, or actions, pending or threatened, concerning the Facility, any Project Contract, or the Services to be performed hereunder;

(b)
any lapse or termination of any Government Approval, or any refusal or threatened refusal to grant, renew, or extend, or any action pending or threatened that might affect the granting, renewal, or extension of any Government Approval;

(c)
any dispute with, or notice of violation or penalty issued by, any Government Authority; or

(d)
any other material information regarding the Facility.

6.4.
Notice of Other Matters.  The Operator also shall provide Notice to the Owner of the matters described below within the time period specified for each matter.

(a)
The Operator shall provide Notice to Owner as soon as possible but in no event later than the next business day in the event of any equipment failure greater than $25,000.00 but equal to or less than $100,000.00.

(b)
The Operator shall provide Notice to Owner as soon as possible but in no event later than within twelve (12) Hours in the event of any equipment failure greater than $100,000.00. 

(c)
Operator will provide prompt Notice to Owner regarding any material deviations from the Approved Operating Plan.

(d)
With respect to any equipment procured by the Operator on behalf of Owner, Operator shall deliver a copy of any relevant Manufacturer’s Recommendations or other industry information to Owner as soon as reasonably practicable following receipt thereof by Operator.

(e)
The Operator shall provide Notice as soon as possible but in no event later than the next business day of the violation of any Governmental Approval or Applicable Law in the operation and maintenance of the Facility.

6.5.
Books and Records.  Operator shall maintain, in accordance with Good Engineering and Operating Practices, complete, accurate, and up-to-date records, books, and accounts relating to the operation and maintenance of the Facility, and as necessary to verify (i) the incurring and payment of all capital and operating expenditures, and (ii) Operator’s performance of its obligations hereunder. Operator shall retain all such books and records for five (5) years or longer if required by Applicable Laws.

6.6.
Audits.  Owner or its designee shall have the right to carry out audit tasks of a financial, technical, or other nature in relation to the operation and maintenance of the Facility once each quarter upon not less than thirty (30) days (or such shorter period if required by Applicable Law) prior Notice to Operator.  Operator shall make available, at the Site or at Operator’s home office location, to Owner or its designee, and Owner or its designee shall have the right to review, all contracts, books, records, and other documents relating to the Services provided by Operator, and Owner or its designee may make such copies thereof or extracts therefrom as Owner or such designee may deem appropriate. Operator shall use reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all things required to be done, in connection with any financial report prepared by or on behalf of Owner, including preparing for or providing to Owner reports, certificates, schedules, and opinions.

6.7.
Electric Metering.  At all times after the Operation Date, the Electricity delivered from the Facility shall be metered at each EDP on an individual unit on-line (continuous) real-time basis.  Operator shall be responsible for the maintenance, testing, and calibration of the Electric Metering Equipment at each Facility and the maintenance and testing of all electrical facilities and equipment, including any transmission equipment and related facilities, necessary to deliver Electricity at each EDP to the relevant electrical system.  Owner and Power Purchaser shall have the right to receive data in electronic form in real time on a continuous basis from each EDP. 
6.8.
Gas Metering.  At all times after the Operation Date, Gas delivered by Power Purchaser to Operator shall be metered at each GDP, in all cases on a continuous real time basis.  Operator shall be responsible for the maintenance, testing, and calibration of the Gas Metering Equipment at each Facility.  Owner and Power Purchaser shall have the right to receive data in electronic form in real time on a continuous basis from each GDP. 
6.9.
Check Meters.  Power Purchaser may install and operate one or more check meters to check each Facility’s meters.  Owner has granted to Power Purchaser the right to install such check meters and the right to access such check meters at reasonable times as requested by Power Purchaser if such check meters are located on Owner’s premises.  Operator shall provide such assistance reasonably requested by Power Purchaser from time to time to allow Power Purchaser to install, maintain, and otherwise access such check meters.
6.10.
Industry Standards.  All Electric Metering Equipment, whether owned by Owner or by a third party, shall be operated, maintained, and tested by Operator in accordance with Good Engineering and Operating Practices and all Gas Metering Equipment shall be operated, maintained, and tested by Operator in accordance with applicable industry standards.  All Electric Metering Equipment and Gas Metering Equipment shall be capable of delivering on-line readings to Operator’s control and management information systems and separately capable of remote dial-up access by Owner or Power Purchaser.
6.11.
Access.  Owner and Power Purchaser shall receive reasonable advance Notice with respect to, and shall have the right to be present at the time of, any installing, cleaning, changing, repairing, inspecting, testing, calibrating, or adjusting of Electric Metering Equipment and Gas Metering Equipment.  The records from such Electric Metering Equipment and Gas Metering Equipment shall be the property of the Owner and the Operator shall make available to the Owner and the Power Purchaser all data, records, and charts relating to the Electric Metering Equipment and Gas Metering Equipment, together with calculations therefrom, for inspection and verification.
6.12.
Installations.  Any installations of Electric Metering Equipment and Gas Metering Equipment required pursuant to this Agreement shall be scheduled by Operator, with reasonable advance Notice of such installation to Owner and Power Purchaser. 
6.13.
Calibration.  Operator, in the performance of the Services, shall inspect and calibrate, or cause to be inspected and calibrated, all Electric Metering Equipment and Gas Metering Equipment periodically, but not less frequently than annually. 
6.14.
Automatic Regulation.  Subject to being within normal original equipment manufacturer ramp rates for the equipment installed at each EDP, (a) Operator shall operate each EDP with automatic generating control equipment to enable dynamic scheduling and (b) such automatic generating control equipment shall be capable of being controlled by Owner or Power Purchaser from a location chosen by Owner.
ARTICLE 7

MAINTENANCE PROGRAM AND OPERATING PLANS

7.1.
Major Maintenance Program.  Not later than sixty (60) days before the Operation Date for each Facility and, thereafter, at the same time as it submits each new Operating Plan for each Facility, Operator shall prepare and submit to Owner for its approval, as a part of the Operating Plan, Operator’s proposed Maintenance Program for each Facility for the following Contract Year.  Each Maintenance Program shall comply with the requirements of the Power Purchase Agreement and shall comprise a timetable of the proposed number of hours of maintenance on major equipment, the timing of such maintenance, the dates and times of Outages and the corresponding reductions of output for each such Outage predicted to occur as a result of the implementation of such Maintenance Program. In no event, however, shall Operator’s proposed Maintenance Program call for major maintenance to be performed during the Winter Months or the Summer Months. The proposed Maintenance Program for each Facility will be submitted to the Owner for its approval in accordance with the provision of Section 7.3 in conjunction with the approval of the Operating Plan for that Facility.  Except as provided in Article 17, no changes shall be made to the Approved Maintenance Program by Operator without the prior written approval of Owner.  However, following the establishment of the Approved Maintenance Program, Owner and Operator may agree to amendments to the Approved Maintenance Program and Operator shall incorporate such amendments into the Approved Maintenance Program promptly after receiving notification from Owner of such amendments.  

7.2.
Operating Plans and Budgets.  Attached hereto as Schedule 4 is the Approved Operating Plan for each Facility the first Contract Year of this Agreement.  Not later than ninety (90) days before the beginning of each subsequent Contract Year, Operator shall prepare and submit to Owner Operator’s proposed Operating Plan for each Facility for the following Contract Year.  Each Operating Plan shall be prepared so as to comply and be consistent with the Operator’s obligations set out in Article 3.  Each Operating Plan shall show, in such detail reasonably required by the Owner, and on a Month-by-Month basis, all relevant information relating to the anticipated operation and on-going maintenance of that Facility by Operator.  Together with each proposed Operating Plan submitted to Owner for a year, Operator shall prepare and submit to Owner a proposed Budget for each Facility for that Contract Year.  The Budget shall show, in such detail reasonably required by Owner and on a Month-by-Month basis, an itemized estimate of Operating Expenses to be incurred in the implementation of the Operating Plan for that Facility in that Contract Year by the Operator.  

7.3.
Approval of Operating Plans, Budgets, and Maintenance Program.  Upon receipt by Owner of a proposed Operating Plan for a Facility, Owner shall consider the proposed Operating Plan and the corresponding Budget and Maintenance Program and, within thirty (30) Days after such receipt, shall either provide its written approval of the proposed Operating Plan, Budget, or Maintenance Program or request specific amendments to be made thereto.  During such period, Operator shall promptly provide to Owner all supplemental information as may be reasonably requested by Owner and, at the request of Owner, shall meet with Owner to explain and discuss the proposed Operating Plan, Budget, and Maintenance Program for the Facility. 

7.4.
Changes in Plans or Budgets.  If the Owner requests an amendment to a proposed Operating Plan, Budget, or Maintenance Program for a Facility, the Parties shall seek to incorporate such requests through the following procedure:

(a)
The Operator shall, within a reasonable time after its receipt of such request, submit to Owner a revised Operating Plan (including a revised Budget and, if applicable, a revised Maintenance Program) incorporating the amendments requested by Owner, other than any such amendments which, in the reasonable and professional opinion of Operator, will prevent its ability to perform the Services in accordance with Article 3.  When submitting the revised Operating Plan to Owner, Operator shall identify any amendments requested by Owner which have not been incorporated into such amended Operating Plan, together with its reasons therefor. 

(b)
Within a reasonable time after its receipt of any revised Operating Plan, Budget, or Maintenance Program, Owner shall either provide its written approval of the same or notify Operator of the amendments which it wishes to make together with its reasons therefor.  If Owner requests amendments, Owner and Operator shall attempt to resolve all outstanding issues within thirty (30) Days after receipt by Operator of Owner’s notification of amendments to the revised Operating Plan, Budget, or Maintenance Program. 

(c)
If no agreement can be reached on the proposed Operating Plan, Budget, or Maintenance Program, or any item therein, within a reasonable time, the matters in dispute shall be referred to the senior management of Owner and Operator for resolution and the undisputed matters shall be deemed approved.  If such dispute is not resolved within ten (10) days of the date of such referral, the proposed Operating Plan, Budget and Maintenance Program shall be modified to reflect the amount shown in the Operating Plan, Budget, or Maintenance Program for the prior Contract Year for such disputed matter, plus three percent (3%), and as so modified, shall be adopted as the “Approved Operating Plan,” “Approved Budget,” and “Approved Maintenance Program” for the applicable Contract Year. 

(d)
Upon approval by the Parties, or the adoption by Owner, of any Operating Plan, Budget, and Maintenance Program for a Facility, Operator shall thereupon be obligated to carry out the work included in the Approved Operating Plan and Approved Maintenance Program in accordance with the timetable and other parameters included therein and in accordance with the financial parameters included in the corresponding Approved Budget. 

7.5.
Monthly Meetings; Modification of Operating Plan.  Operator and Owner Representatives shall meet on the fifteenth (15th) day of each Month, or if such day is not a business day, the first business day thereafter, to review and discuss:

(a)
the Billing Report for each Facility for the preceding Month, as submitted by Operator pursuant to Section 8.4; and

(b)
any proposed adjustments in the relevant Approved Operating Plan, Approved Budget, or Approved Maintenance Program for any Facility to reflect:

(i)
any changes in assumptions in the Approved Operating Plan, Approved Budget, or Approved Maintenance Program which might be desirable in the light of the performance of that Facility;

(ii)
any other material change in circumstance or assumption in the Approved Operating Plan, Approved Budget, or Approved Maintenance Program; or

(iii)
any changes to the Services specified in the Approved Operating Plan, Approved Budget, or Approved Maintenance Program.

The Parties shall seek to agree upon (i) each expenditure incurred by Operator in the immediately preceding Month which varies from the Operating Expenses set forth in the Approved Budget for such Month, and (ii) proposed adjustments, if any, to be made to the Approved Operating Plan, in each case on or before the twentieth (20th) day of such Month. If the Parties cannot reach agreement on or before the twentieth (20th) day of the Month, any dispute shall be referred to dispute resolution in accordance with Section 18.1.  Any adjustment to the Approved Operating Plan as agreed to by the Parties or resolved in accordance with Article 18 shall be incorporated into the relevant Approved Operating Plan and such adjustment shall become effective for purposes of this Agreement from the date of the Owner’s approval thereof (or resolution of such dispute pursuant to Article 18, if applicable) and shall be applied to the first Period to which such adjustment relates following such approval or resolution.  

7.6.
Deviation.  Throughout each Month, Operator shall notify Owner promptly:

(a)
of any deviations or discrepancies from the projections contained in any applicable Approved Operating Plan in excess of fifteen percent (15%) of a particular Monthly line item or $10,000 for such line item, whichever is less;

(b)
if Operator reasonably anticipates that the Operating Expenses for such Month may exceed the Operating Expenses set forth in the Approved Budget for such Month by more than ten percent (10%); and

(c)
of the occurrence of a Force Majeure Event, change in Applicable Law, or other event or circumstance beyond the reasonable control of Operator which occurs and which results in an increase in costs to Operator in performing its obligations hereunder.

ARTICLE 8

RESPONSIBILITY FOR COSTS AND EXPENSES

8.1.
Owner and Operator Responsibility; Procurement of Materials and Services.  Owner shall directly pay, or reimburse Operator for, all Operating Expenses.  Operator is specifically authorized, as provided in a relevant Approved Budget, to procure materials and services as agent for and in the name of Owner, for which Owner shall directly pay the vendors of such materials and services.  All invoices for materials and services procured under this Section 8.1 shall designate Owner as the purchaser of such materials and services.

8.2.
Operating Expenses.  “Operating Expenses” shall mean the aggregate of all costs and expenses incurred (and substantiated by copies of receipts or other evidence acceptable to Owner) by Operator which are directly related to the performance of the Services to the extent that such costs and expenses are within the Approved Budget for a Facility, and shall include:

(a)
Labor Costs;

(b)
the direct cost of spares, tools, equipment, consumables, materials, chemicals, catalysts, and supplies (other than Gas) procured in accordance with the provisions of this Agreement;

(c)
the cost of Subcontract labor or services procured in accordance with the provisions of this Agreement;

(d)
the cost of capital expenditures and maintenance expenses incurred in accordance with the provisions of this Agreement;

(e)
the cost of any insurance premiums paid by Operator with respect to the insurance obtained and maintained by Operator pursuant to Section 14.2;

(f)
the cost of copies, postage, long distance telephone, and facsimile transmissions;

(g)
the cost of transportation, travel, and relocation of O&M employees;

(h)
all Taxes chargeable with respect to the operation and maintenance of the Facility in accordance with Section 8.6; and

(i)
the cost of recruiting and training O&M employees. 

8.3.
Limitations.  Except as provided in the following sentence, Operator shall have no authority, without the prior written approval of Owner, to undertake any transaction or incur any expenditure in the name of or on behalf of Owner or otherwise, which is not part of or which exceeds any level specified in the then-current Approved Budget.  Operator shall be entitled to incur any expenditure which is not part of or which exceeds any level specified in an Approved Budget if:

(a)
such expenditure is necessary to remedy an Emergency and is otherwise incurred in compliance with Article 17; or

(b)
such type of expenditure is contemplated by an Approved Budget as it applies to a particular Month in a Contract Year, and such expenditure:

(i)
is less than Ten Thousand Dollars ($10,000);

(ii)
does not result in the Operator exceeding the applicable Monthly total for such Approved Budget by more than ten percent (10%); and

(iii)
if in the reasonable judgment of Operator, such expenditure does not result in Operator exceeding the total amount of the Approved Budget for such Contract Year, as such Approved Budget may be adjusted from time-to-time during such Contract Year pursuant to Section 7.5.

8.4.
Billing Reports; Invoices.  As soon as practicable after the end of each Month, but in any case within ten (10) days after the end of each Month, Operator shall provide the Owner with a Billing Report for each Facility setting forth the Services provided to each Facility, the Actual Operating Expenses incurred during such Month, and a comparison between the Actual Operating Expenses incurred during such Month and the amount set forth in the estimate provided by Operator for such Month.  Each Billing Report shall be accompanied by appropriate time records, receipts, cost accounting coding, and other information as Owner may reasonably request to verify that the Operating Expenses were properly incurred.  Operator shall also provide Owner with an invoice, payable by Owner within twenty (20) days of receipt, reflecting :

(a)
the monthly Operating Fee due under Section 9.1;

(b)
the O&M Employees monthly Labor Costs for each Facility; 

(c)
if applicable, the Availability Bonus or Availability Damages due in that Month for each Facility; and

(d)
the Operating Expenses in that Month for each Facility to the extent not paid directly by Owner.

8.5.
Budget Reconciliation.  As soon as practicable following the end of each Month, Operator shall provide Owner with a detailed reconciliation report which shall set forth (a) the difference between the total amount of all Actual Operating Expenses incurred during such Month for each Facility and the Approved Budget for such Facility, (b) the actual amount incurred for each line item in and the amount of each line item in the Approved Budget for each Facility in that Month, and (c) the reasons for such deviations.  In Operator’s final Billing Report submitted after the Expiration Date, Operator shall set forth a final reconciliation of the items described in this Section 8.5 and any other items due or payable under this Agreement.

8.6.
Taxes.  If any Tax is chargeable to Operator in respect of Operating Expenses, including the supply of goods and services hereunder to or by Operator, Owner shall pay such Tax directly to the appropriate Government Authority, or, at Owner’s election  reimburse Operator for such Tax. Operator shall, following consultation with Owner’s Representative, apply for any exemption available to it in respect of any Tax payable by Operator.  Operator shall be responsible for the payment of all income tax assessed or based upon the income of Operator or any Subcontractor.

ARTICLE 9

FEE, DISPATCH, AND BONUSES AND DAMAGES

9.1.
Operating Fee.  Beginning on the Operation Date, Owner shall pay Operator each Month the Operating Fee for the Facilities.  If the Operation Date does not occur on the first Day of a Month, the Owner shall pay Operator for such partial Month the Operating Fee for such partial Month prorated to the number of Days remaining in such partial Month after the Operation Date.

9.2.
Dispatch and Delivery of Electricity.  
(a)
Quantity.  Owner and Power Purchaser shall have the right in all On Peak Hours, but not the obligation, to Dispatch and receive Electricity during each Contract Year as provided in (i) and (ii) below.  If Owner or Power Purchaser Dispatches Electricity in an Hour that is not an On Peak Hour, Operator shall be obligated to deliver only the Electricity, if any, that Operator, in its sole discretion, believes it has the capability to deliver in that Hour.  Operator shall not at any time deliver to an EDP more Electricity than the quantity Dispatched by Owner or Power Purchaser for that EDP.

(i)
Summer Months and Winter Months.  During the Summer Months and Winter Months, Operator shall deliver all Dispatched Electricity at the EDP for each Facility during any Hour up to a maximum hourly quantity equal to the Electric Hourly Quantity for that EDP, subject to the other terms provided herein; and

(ii)
Shoulder Months.  During the Shoulder Months, Operator shall use commercially reasonable efforts to deliver all Dispatched Electricity at the EDP for each Facility during any Hour up to a maximum hourly quantity equal to the Electric Hourly Quantity for that EDP, subject to the other terms provided herein; provided, however, Operator shall not be in default of its obligation to use commercially reasonable efforts to deliver all such Dispatched Electricity if Operator is unable to deliver the entire quantity of such Dispatched Electricity due to performance of any scheduled annual maintenance or other planned Outage of any of the Facilities.

(b)
Dispatch Notice.  All requests for Electricity by Owner or Power Purchaser shall provide Operator with advance Notice of at least the time shown in Schedule 2 for each EDP as the “Minimum Dispatch Time” for that EDP.  Each Dispatch Notice shall be in the form set forth in Schedule 6.  A Dispatch Notice shall be effective until the delivery of a subsequent Dispatch Notice.

(c)
Block Size.  Each Dispatch of an EDP by Owner or Power Purchaser shall be in a quantity such that the total quantity of Electricity that Operator must deliver at any time is equal to at least the Minimum Block Size shown in Schedule 2 for that EDP or in any quantity greater than such Minimum Block Size for such EDP up to the Electric Hourly Quantity in any Hour for that EDP.  During the period when a Facility is delivering a quantity of Electricity at an EDP equal to or greater than the Minimum Block Size to Owner or Power Purchaser, Operator shall not be obliged to increase deliveries of Electricity from that Facility during that period at a rate greater than the Ramp Rate for that Facility. 

(d)
Dispatch Period.  Each Dispatch by Owner or Power Purchaser of an EDP shall be for a period of at least four (4) consecutive Hours (or less if mutually agreed to by the Parties) starting with a beginning requested Dispatch time and concluding with an ending requested Dispatch time.

(e)
Maximum Dispatchable Hours.  Owner or Power Purchaser may not Dispatch any EDP in any Contract Year more than the Maximum Callable Hours for that EDP.  Upon Owner’s request, Operator shall use its reasonable efforts to cooperate with and assist Owner to increase the Maximum Callable Hours for a Facility.  

(f)
Unavailability Notice.  Operator shall provide Notice to Owner and Power Purchaser as soon as possible but not later than fifteen minutes after learning of an event or circumstance, including a Force Majeure Event, which could be reasonably likely to cause the performance of Operator hereunder or any Facility to vary in any material respect.  Unless Operator provides such Notice, the availability of Electricity at an EDP for all On Peak Hours in each such Day shall be deemed for all purposes hereunder to be one hundred percent (100%) of the Electric Hourly Quantity at that EDP.  As soon as Operator discovers the extent to which Operator’s performance will be affected by such event, Operator shall again provide Notice to Owner and Power Purchaser stating the extent to which Operator will be unable to perform hereunder and the duration of such nonperformance.  

9.3.
Gas Quantity.  

(a)
Delivery of Gas.  In any Hour during which Operator is delivering the Electricity that has been Dispatched by Owner or Power Purchaser to an EDP, Owner shall, or shall cause Power Purchaser to, deliver to Operator at the corresponding GDP (i) for each Dispatch of Electricity that results in Operator commencing operation of an additional turbine at the Facility in that Hour, the Associated Gas quantity for each such turbine start-up and (ii) for all Dispatches of Electricity at an EDP, a quantity of Gas (in MMBtu’s) equal to the quantity of Gas required by Operator to operate the Facility in that Hour.  

(b)
Delivery Deficiency.  If Owner or Power Purchaser delivers, or causes to be delivered, less than the quantity of Gas required in any Hour at a GDP under Section 9.3(a) above, then Operator’s obligation to deliver Electricity hereunder shall be reduced by a corresponding amount based on the heat rate for that Facility.

(c)
Notice.  Operators shall provide Notice to Owner as soon as Operator becomes aware that Operator will require more or less Gas in an Hour at a Facility than the quantity of Gas that would be required in that Hour based on the designed heat rate for that Facility.  If, in the operation of the Facilities in accordance with the requirements of this Agreement, Operator becomes aware that the quantity of Gas for the operation of a Facility is materially deviating from the quantity of Gas which is expected to be required based on the design and/or prior performance of the Facility, then Operator shall promptly provide Notice to Owner of such deviation.

9.4.
Delivery Points.  The Electricity shall be delivered, or caused to be delivered, by Operator to the EDP’s requested by Owner or Power Purchaser.  Gas shall be delivered, or cause to be delivered, by Power Purchaser or Owner to Operator at the GDP’s corresponding to the EDP’s requested by Owner or Power Purchaser.
9.5.
Availability Bonus and Liquidated Damages.  If the Actual Monthly Bonus Percentage in any Month exceeds the Bonus Availability Percentage for that Month, Operator shall be entitled to receive the Availability Bonus for that Month, an example of which is shown in Schedule 5.  If the Guaranteed Availability Percentage for any Month exceeds the Actual Monthly Availability Percentage in that Month, the Operator shall be assessed and shall pay the Availability Damages for that Month, an example of which is shown in Schedule 5. 

9.6.
Limitation on LD Assessments.  The Operator shall not be liable for any Availability Damages directly attributable to any of the following causes, which could not have been prevented by the Operator acting in accordance with Good Engineering and Operating Practice or otherwise performing its obligations in accordance with this Agreement:

(a)
a major equipment failure demonstrated to have been the fault of Persons other than Operator or its Subcontractors;

(b)
the failure of the Facility to operate in a manner that meets or exceeds the Electric Hourly Quantity for that Facility; or

(c)
design or manufacturing deficiencies in individual items of equipment or a latent defect in the overall design of the Facility, any of which can be reasonably demonstrated to curtail or reduce actual availability or Electricity.

9.7.
Liquidated Damages Not a Penalty.  The Parties acknowledge and agree that it is difficult or impossible to determine with precision the amount of damages that would or might be incurred by the Owner as a result of the Operator’s failure to achieve certain performance levels in connection with the performance of its obligations under this Agreement.  It is understood and agreed by the Parties that (i) the Owner shall be damaged by failure of the Operator to meet such obligations, (ii) it would be impracticable or extremely difficult to fix the actual damages resulting therefrom, (iii) any sums which would be payable under this Article 9 are in the nature of liquidated damages, and not a penalty, and are fair and reasonable, and (iv) such payment represents a reasonable estimate of fair compensation for the loss of revenues that may reasonably be anticipated from such failure.

9.8.
Disputed Items.  If any statement rendered by a Party or an amount due from one Party to the other Party hereunder is disputed or subject to question in good faith by the recipient, the Parties shall use all reasonable efforts to resolve the dispute as soon as practicable, but the disputing Party shall pay all undisputed amounts in accordance with this Article 9.  If the dispute (or any portion thereof) is resolved against the disputing Party, such Party shall within three (3) days of the date of such resolution pay the other Party an amount corresponding to such portion of the dispute which has been resolved against the disputing Party, plus interest on such amount in accordance with Section 21.6.

9.9.
Offsets.  Owner shall have the right to set-off against amounts payable by Owner to Operator (a) any amount previously paid by Owner to Operator which has been determined to have been not due for any reason, (b) any fine or penalty imposed by any Government Authori​ty which is payable by Operator, or which is assessed against Owner for any act or omission of Operator, and which is paid by Owner on Operator’s behalf, (c) all costs (including reasonable attorneys’ fees) incurred by Owner to discharge Liens on the Facility pursuant to Section 3.11, (d) the cost of any insurance which Operator is obligated to obtain under Article 14, but fails to do so, which Owner obtains on behalf of the Operator, and (e) any liquidated damages which are not subject to dispute and which have not been paid or otherwise set-off by Operator under this Agreement. 

ARTICLE 10

FORCE MAJEURE
10.1.
Nonperformance.  Neither Party shall be liable to the other Party for failing to perform its obligations hereunder (other than the obligation to pay money when due) to the extent prevented by the occurrence of a Force Majeure Event.

10.2.
Obligation to Diligently Cure Force Majeure.  The Party affected by a Force Majeure Event shall:

(a)
provide prompt Notice to the other Party of the occurrence of the Force Majeure Event, which Notice shall provide details with respect to the circumstances constituting the Force Majeure Event, an estimate of its expected duration, and the probable impact on the affected Party’s performance of its obligations hereunder;

(b)
exercise all reasonable and diligent efforts to continue to perform its obligations hereunder; 

(c)
expeditiously take all reasonable and diligent action to correct or cure the event or condition constituting the Force Majeure Event; and 

(d)
exercise all reasonable and diligent efforts to mitigate or limit the adverse effects of the Force Majeure Event and damages to the other Party, to the extent such action would not adversely affect its own interests.  

10.3.
Effect of Continued Event of Force Majeure.  Following the occurrence of a Force Majeure Event, Operator shall take all reasonable measures to mitigate or limit the amount of Operating Expenses (including reducing its work force within permitted statutory time periods) until the effects of the Force Majeure Event are remedied.  Operator shall consult with Owner with respect to its plans to mitigate or limit such Operating Expenses and shall take such actions as are reasonably directed by Owner.  Owner shall continue to pay such reduced Operating Expenses as provided herein. 

ARTICLE 11

EVENTS OF DEFAULT AND REMEDIES

11.1.
Operator Events of Default.  The following circumstances shall constitute events of default on the part of the Operator (“Operator Events of Default”) under this Agreement:

(a)
the bankruptcy, insolvency, dissolution, or cessation of the business of Operator;

(b)
a material failure by Operator to perform any of its obligations hereunder (including failure to operate, maintain, modify, or repair the Facility in accordance with Good Engineering and Operating Practices, but excluding Operator’s failure to cause the Actual Monthly Availability Percentage in any Month to equal or exceed the Guaranteed Availability Percentage for that Month if Operator has paid the Availability Damages for such nonperformance), unless Operator has cured such breach within a reasonable time from receipt of Notice from Owner;

(c)
the average of the Actual Monthly Availability Percentage for all of the Facilities in the Summer Months and the Winter Months in any consecutive twelve (12) Month period is eighty five percent (85%) or less;

(d)
a default by Operator in its payment obligations to Owner unless Operator has cured such breach within ten (10) Days after receipt of Notice from Owner; or

(e)
any representation, warranty, or statement of Operator set forth in this Agreement shall have been or becomes false or misleading in any material respect.

11.2.
Owner Events of Default.  The following circumstances shall constitute events of default on the part of the Owner (“Owner Events of Default”) under this Agreement:

(a)
the bankruptcy, insolvency, dissolution, or cessation of the business of Owner; 

(b)
a material failure by Owner to perform any of its obligations hereunder (other than Owner’s payment obligations), unless Owner has cured such breach within a reasonable time from its receipt of Notice from Operator; 

(c)
a default by Owner in its payment obligations to Operator, unless Owner has cured such breach within a reasonable time from receipt of Notice from Operator; or  

(d)
any representative, warranty, or statement of Owner set forth in this Agreement shall have been or becomes false or misleading in any material respect.

11.3.
Remedies.  Upon the occurrence and during the continuance of an Operator Event of Default, Owner shall have the right, in its sole and absolute discretion, to do any or all of the following: (i) terminate this Agreement; (ii) obtain specific performance of Operator’s obligations hereunder; (iii) exercise its rights to perform Operator’s obligations hereunder; and (iv) subject to Article 18, pursue any and all other remedies available at law or in equity.  Nothing in this Section 11.3 shall limit Operator’s obligation to pay, or the right of Owner to receive, liquidated damages pursuant to Article 9.  Upon the occurrence and during the continuance of an Owner Event of Default, Operator shall have the right, in its sole and absolute discretion, to do any or all of the following: (i) terminate this Agreement; and (ii) subject to Article 18, pursue any and all other remedies available at law or in equity.  

11.4.
Termination Procedure.  In the event of an Opera​tor Event of Default, Owner Event of Default, or if an event set forth in Section 11.4 has occurred, the non-defaulting Party or Party entitled to seek termination, as the case may be, shall give a Notice of termination to the other Party (a “Termination Notice”) which shall specify in reasonable detail the circumstances giving rise to the Termination Notice.  This Agreement shall terminate on the date specified in the Termination Notice (“Termination Date”), which date shall not be earlier than the date upon which the applicable Party is entitled to effect such termination as provided herein.

11.5.
Successor to Operator.  Upon receipt of a Termination Notice from Owner:

(a)
Operator shall use all reasonable efforts to facilitate the appointment and commencement of duties of any Person to be appointed by Owner to provide administrative and advisory services in connection with the operation and maintenance of each Facility (the “Successor Operator”) so as not to disrupt the normal operation and maintenance of each Facility and shall provide full access to each Facility and to all relevant information, data, and records relating thereto to the Successor Operator and its Representatives, and accede to all reasonable requests made by such Persons in connection with preparing for taking over the operation and maintenance of each Facility.

(b)
Promptly after termination, Operator shall deliver to (and shall, with effect from termination, hold in trust for and to the order of) Owner or to the Successor Operator all property in its possession or under its control owned by Owner or leased or licensed to Owner.  All spares, supplies, consumables, special tools, operating logs, books, records, operation and maintenance manuals, and any other items furnished as part of the Services hereunder or at direct cost to Owner shall be left at each Site.

(c)
Operator, to the extent allowed by such agreements and approvals, shall transfer to the Successor Operator, as from the date of termination, its rights as Operator under all contracts entered into by it, and all Government Approvals obtained and maintained by it, in the performance of its obligations under this Agreement or relating to the operation and maintenance of each Facility.  Pending such transfer, Operator shall hold its rights and interests thereunder for the account and to the order of the Owner, Successor Operator, or Owner’s designee. Owner shall indemnify Operator for all liabilities incurred by Operator under such contracts to the extent that such liabilities are caused by the Owner, the Successor Operator, or Owner’s designee during the continuation and performance of such contracts by Owner, the Successor Operator, or Owner’s designee, as applicable.  Operator shall execute all documents and take all other actions reasonably required to assign and vest in Owner all rights, benefits, interest, and title in connection with such contracts.

(d)
Upon at least thirty (30) Days’ Notice from Owner to Operator prior to the Termination Date, then following the Termination Date but prior to a Successor Operator taking over operations, and for a period of up to ninety (90) days following the Termination Date, the Operator shall provide the services of its O&M Employees as may be required by Owner to enable Owner to operate and maintain Facility and train any Successor Operator.  The Notice invoking this provision may be included in the Termination Notice provided in Section 11.5, and shall provide Owner’s good faith estimate of how many days Operator’s services will be required post-Termination Date, up to the ninety (90) days specified herein.  Operator’s Operating Expenses shall be paid by Owner in accordance with Section 8.2 and, additionally, Owner shall pay Operator, for each thirty (30) day Period for which Operator provides services hereunder, the Operating Fee set out in Section 9.2, pro rated for any partial Month, based upon the number of days elapsed in such Month.  Operator specifically authorizes Owner to make offers of employment to any of the O&M employees for employment with Owner after the Termination Date.

11.6.
Suspension of Services.  If, following the Operation Date for a Facility, Owner determines that suspension of the Services is necessary, but does not wish to exercise its rights to terminate hereunder, Owner may require Operator to suspend all or a portion of the Services for a period of time by delivering Notice (a “Suspension Notice”) to Operator.  The Suspension Notice shall set forth in reasonable detail (i) whether all or a certain portion of the Services should be suspended and (ii) the date on which, or on which Owner reasonably expects, such suspension will end.  Within ten (10) days of Operator’s receipt of the Suspension Notice, the Parties shall meet to discuss and agree upon a mutually acceptable adjustment to the then current Operating Fee as a result of such suspension, which shall reflect:

(a)
Operator’s continued and on-going cost to perform the Services, if any, during such period;

(b)
any de-mobilization and re-mobilization costs incurred by Operator to the extent such costs are a result of such suspen​sion;

(c)
Operator’s ability to mitigate such costs, including through the suspension or cancellation of Subcontracts, purchase orders and delivery of equipment, materials, consumables and other supplies; and

(d)
any other costs incurred or which could reasonably be expected to be incurred by Owner or Operator as a result of such delay.

11.7.
Survival of Certain Provisions.  The obligations of the Parties in Articles 11, 12, 13, 14, 16, and 18 shall survive the termination or expiration of this Agreement.

ARTICLE 12

INDEMNIFICATION

12.1.
Loss or Damage to Project Facilities.  Operator shall be responsible for any physical loss or damage to any Project Facilities resulting from Operator’s negligence in the course of the performance of its obligations under this Agreement, not to exceed an amount equal to the lesser of (i) the applicable deductible under Owner’s physical damage insurance policies, if any, that covers such loss or damage or (ii) seventy five percent (75%) of the Operating Fee for that Contract Year.

12.2.
Operator Indemnity.  Operator shall indemnify, defend, and hold harmless Owner Representatives (other than Operator, any Subcontractor and their respective Representatives) against any and all Losses of whatever kind and nature, including all related costs and expenses incurred in connection therewith, in respect of personal injury to or death of third parties and in respect of loss of or damage to any third party property to the extent that the same arises out of: 

(a)
any breach by Operator of its obligations hereunder;

(b)
any negligent act or omission on the part of Operator, its Subcontractors, or their Representatives; and

(c)
any gross negligence, willful misconduct, or other breach of duty on the part of Operator, its Subcontractors, or their Representatives.

Any indemnification payable by Operator to Owner hereunder shall be net of any insurance proceeds received by Owner under Owner’s insurance policies with respect to the circumstances giving rise to Operator’s indemnification of Owner hereunder.

12.3.
Owner Indemnity.  Owner shall indemnify, defend, and hold harmless Operator and its Representatives against any and all claims for Losses of whatever kind and nature, including all related costs and expenses incurred in connection therewith, in respect of personal injury to or death of third parties and in respect of loss of or damage to any third party property to the extent that the same arises out of:

(a)
any breach by Owner of its obligations hereunder;

(b)
any negligent act or omission on the part of Owner or its other contractors (other than Operator, any Subcontractor, or their Representatives); and

(c)
any gross negligence, willful misconduct, or other breach of duty on the part of Owner or its other contractors (other than Operator, any Subcontractor, or their Representatives).

Any indemnification payable by Owner to Operator hereunder shall be net of any insurance proceeds received by Operator under Operator’s or Owner’s insurance policies with respect to the circumstances giving rise to Owner’s indemnification of Operator hereunder.

12.4.
Other Indemnity Rules.  If any Losses arise, directly or indirectly, in whole or in part, out of the joint or concurrent negligence of both Parties and their Representatives, each Party’s liability therefor shall be limited to such Party’s proportionate degree of fault.  Payments required to be paid by Operator to Owner under this Article 12 shall not constitute an Operating Expense or otherwise be reimbursable to Operator from Owner.

ARTICLE 13

LIMITATION of LIABILITY

13.1.
Limitation of Liability.  The aggregate amount of damages, compensation, or other such liabilities (including liquidated damages) payable by Operator shall be limited to, and shall in no event exceed in each Contract Year, an amount equal to seventy five percent (75%) of the aggregate Operating Fee for that Contract Year.  The limitations of liability set forth in this Section 13.1 shall not limit Operator’s obligation to indemnify, defend, and hold harmless Owner for any Losses occasioned by third party claims against Owner pursuant to Section 12.2.

13.2.
Consequential Damages.  NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY AS A RESULT OF ANY ACT OR OMISSION UNDER THIS AGREEMENT OR OTHERWISE FOR ANY LOSS OF PROFIT, LOSS OF REVENUE, COST OF CAPITAL, FACILITIES OR SERVICES, DOWNTIME COSTS, LOSS OF OPPORTUNITY, LOSS OF DATA, LOSS OF GOODWILL, COST OF PURCHASED OR REPLACEMENT POWER, LOSS OF PRODUCTION, LOSS OF CONTRACTS, LOSS DUE TO BUSINESS INTERRUPTION OR FOR ANY OTHER SPECIAL, EXEMPLARY, PUNITIVE, INCIDENTAL, OR CONSEQUENTIAL DAMAGES THAT MAY BE SUFFERED BY THE OTHER PARTY, EVEN IF CAUSED BY THE SOLE, JOINT, OR CONCURRENT NEGLIGENCE, STRICT LIABILITY, OR OTHER FAULT OF THE PARTY AT FAULT.

ARTICLE 14

INSURANCE

14.1.
Owner’s Insurance.  Owner shall obtain and maintain insurance for physical loss or damage to each Facility.  Operator shall be named as an additional insured on such policy of insurance required herein.  The insurance maintained by Owner shall contain a clause to the effect that the insurers have agreed to waive all rights of subrogation against Operator and its Subcontractors and Representatives and shall provide for thirty (30) days’ Notice to be given to Operator prior to any cancellation or material modification of such policies.  Such policy(ies) obtained by Owner relating to each Facility shall be primary and without right of contribution from any insurance of Operator covering the same risks.

14.2.
Operator’s Insurance.  Without prejudice to its obligations under this Agreement or otherwise at law, Operator shall obtain and maintain with insurers acceptable to the Owner insurance coverage of the types and in the amounts shown in Schedule 7 hereto, unless Owner elects to procure such insurance on behalf of Operator.  Operator shall ensure that the insurance maintained by Operator shall contain a clause to the effect that the insurers have agreed to waive all rights of subrogation against Owner and its Representatives and shall provide for thirty (30) days’ Notice to be given to Owner prior to any cancellation, non-renewal, or material modification of such policies.  The insurance maintained by Operator shall provide that Owner and its Representatives and Affiliates are named as additional insureds under all such policies with the exception of Worker’s Compensation.  Operator shall, promptly after having obtained any such policy or policies, provide Owner with a certificate of insurance and shall notify Owner in writing of any changes therein from time to time or, prior to so doing, of the cancellation of any such policy or policies.  All policies obtained by Operator shall be endorsed to apply as primary coverage without right of contribution from any insurance of Owner.

14.3.
Budget.  The cost of obtaining and maintaining all the insurance policies required by Section 14.2 should be included in the Budget for each Contract Year.

14.4.
Disclosure of Claims.  Each Party shall promptly furnish the other Party with all information reasonably available to it relating to the operation and maintenance of the Facility as is necessary to enable the first party to comply with its disclosure obligations under the insurance which it has taken out, the terms of which have been disclosed to the other Party in writing.  Each Party shall promptly notify the other Party of any claim with respect to any of the insurance policies referred to in Sections 14.1 and 14.2, accompanied by full details of the incident giving rise to such claim.  Each Party shall afford to the other Party all such assistance as may reasonably be required for the preparation and negotiation of insurance claims, save where such claim is against the Party required to give assistance.

ARTICLE 15

ASSIGNMENT
15.1.
Assignment by Operator.  Operator shall not assign or otherwise transfer all or any of its rights under this Agreement without the prior written consent of Owner; except that Enron Capital & Trade Resources, Corp. may assign this Agreement to any other operator who has, or is owned or controlled by an entity which has, experience and ability substantially similar to that of Operator or is otherwise qualified and capable by reason of its experience in operating facilities similar to the Facilities, provided that such successor operator executes an instrument assuming all obligations of the Operator remaining to be performed hereunder and agrees to be bound by and perform such obligations in accordance with the terms hereof, and thereupon Enron Capital & Trade Resources, Corp. shall be released of its obligations hereunder.  Any assignment not expressly permitted hereunder shall be null and void and have no further force and effect.

15.2.
Assignment by Owner.  Owner shall not assign or otherwise transfer all or any portion of its rights under this Agreement without the prior written consent of Operator, other than to (a) any Affiliate of Owner or (b) any Person for purposes of any financing arrangement.

Article 16

CONFIDENTIALITY
16.1.
Confidential Information.  Subject to Section 16.2, the Operator shall keep confidential all matters relating to the Services, each Facility, the Project Contracts, and this Agreement, and will not make any disclosure, and shall prevent its Representatives, Subcontractors and the Representatives of each Subcontractor, from disclosing to any Person, any information, data, experience and know-how, documents, manuals, policies or procedures, computer software, secrets, dealings, transactions, or affairs of or relating to the Owner, each Facility, the Project Facilities, the Project Contracts, or this Agreement (the “Confidential Information”).  

16.2.
Permitted Disclosure.  The restrictions on disclosure of Confidential Information by the Operator shall not apply to the following:

(a)
any matter which is already generally available and in the public domain other than through unauthorized disclosure by the Operator, its Subcontractors, or Representatives; or

(b)
any disclosure which may reasonably be required for the performance of the Operator’s obligations under this Agreement, or any disclosure which may be required for the compliance by the Operator with any statutory obligation or for the purposes of legal proceedings, if Operator has notified Owner prior to any such disclosure.

16.3.
Additional Undertakings of Operator.  The Operator further undertakes:

(a)
to limit access to Confidential Information to those of the Operator’s Representatives who reasonably require the same for the Operator to ensure the satisfactory performance of the Services;

(b)
to inform each of its Subcontractors and Representatives to whom Confidential Information is disclosed of the restrictions on disclosure of such information as set forth herein to ensure that all such Persons comply with such instructions; 

(c)
to require that each Subcontract include a provision restricting disclosure of Confidential Information, which shall be on substantially the same terms as set forth herein; and 

(d)
upon receipt of a written request from the Owner and, in any event, upon completion of the Services or earlier termination of this Agreement to return to the Owner all documents, papers, computer programs, software or records containing Confidential Information, if so requested by Owner.

16.4.
Public Announcements.  The Operator shall not, and the Operator shall ensure that its Representatives, Subcontractors and their respective Representatives shall not, issue or make any public announcement or statement regarding the Facility, the signature, performance or termination of this Agreement or the Operator’s employment hereunder unless, prior thereto, the Owner has been furnished with a copy thereof and has approved the same.  The Operator further warrants and undertakes that it shall refer all media inquiries to the Owner or the Owner’s Representative.

ARTICLE 17

EMERGENCIES
17.1.
Emergencies.  In the case of an Emergency, Operator shall take immediate and diligent actions in accordance with Good Engineering and Operating Practices damage, injury or loss or to counteract or otherwise mitigate the effects of such Emergency.  Any communication with the news media or local officials made by Operator shall provide only enough information to satisfy immediate public concern.

17.2.
Notice; Further Action.  In the event of an Emergency, Operator shall notify Owner’s Representative of the Emergency as soon as practicable following the occurrence thereof, which Notice shall include detail with respect to any action being taken by Operator in response thereto and any expenditures incurred, or expected to be incurred, by Operator in connection with such Emergency.  Operator shall take all reasonable steps to minimize the cost to Owner of its actions, having regard to the circumstances and the need to act promptly.  Following such notification, at the request of Owner’s Representative, the Parties shall discuss without delay the further actions, which should be taken as a result of the Emergency and the estimated expenditure, associated therewith.  Operator shall not be entitled to reimbursement for, and Owner shall be indemnified, held harmless against and defended from, the costs and expenses incurred in responding to and remedying an Emergency to the extent that (i) such costs or expenses are attributable to the gross negligence or willful misconduct of Operator during its response to such Emergency or (ii) the Operator’s negligence, misconduct or other breach of Operator’s obligations under this Agreement caused the Emergency or exacerbated the damages caused by the Emergency. 

17.3.
Owner’s Notice.  If Owner believes that an Emergency has arisen in relation to the Project Facilities, Owner may give Notice to Operator specifying the nature of the Emergency which it has identified and the manner in which it requests such Emergency to be rectified.  Operator shall rectify such Emergency with all due diligence.  If Operator fails to comply with such Notice promptly, Owner or its designees shall have the right to take such actions as may be necessary to remedy such breach by Operator and rectify the Emergency.

article 18

dISPUTE RESOLUTION
18.1.
Dispute Resolution; Arbitration. Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach hereof, or in any way relating to the subject matter of this Agreement, involving the parties and/or their respective representatives (each a “Dispute”), even if such Disputes allegedly are extra-contractual in nature, sound in contract, tort, or otherwise, or arise under state or federal law, shall be resolved by binding arbitration.  Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the commercial arbitration rules of the American Arbitration Association.  The validity, construction, and interpretation of this Agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the Parties’ Dispute, the arbitrators shall refer to the governing law.  The arbitrators shall have no authority to award treble, exemplary, or punitive damages of any type under any circumstances whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the commercial arbitration rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages.  The arbitration proceeding shall be conducted in Houston, Texas.  Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator.  The two (2) arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight (8) years professional experience in energy-related transactions and who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two (2) Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two (2) Party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.  To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the Parties.
18.2.
Performance to Continue During Dispute.  Each Party shall continue to perform its obligations under this Agreement during arbitration proceedings or any other dispute resolution mechanism pursuant to this Article 18.  

article 19

nOTICES

19.1.
Notice.  Any notice, consent, approval or other communication under this Agreement (each a “Notice”) shall be in writing and shall be personally delivered, sent by pre-paid mail or by a recognized overnight courier or transmitted by facsimile to a Party as follows (or to such other address or facsimile number as the Party may substitute by Notice in accordance with this Section 19.1 after the date of this Agreement):

All Notices except for Dispatch Notices and Unavailability Notices:

To Owner:

___________________________________

___________________________________

___________________________________

___________________________________

with a copy to:

___________________________________

___________________________________

___________________________________

___________________________________

To Operator:


___________________________________

___________________________________

___________________________________

___________________________________

with a copy to:

___________________________________

___________________________________

___________________________________

___________________________________

All Dispatch Notices and Unavailability Notices:

To Power Purchaser:

___________________________________

___________________________________

___________________________________

___________________________________

To Operator:


___________________________________

___________________________________

___________________________________

___________________________________

To Owner:

___________________________________

___________________________________

___________________________________

___________________________________

19.2.
Effective Time of Notice.  A Notice given to a Party in accordance with this Article 19 shall be deemed to have been given and received:

(a)
if personally delivered to a Person’s address, on the day of delivery;

(b)
if sent by overnight courier, on day after posting; and

(c)
if transmitted by facsimile to a Person’s facsimile number, and a correct and complete transmission report is received by the sender, on the day of transmission.

article 20

REPRESENTATIONS AND WARRANTIES

20.1.
Representations and Warranties by Each Party.  Each Party represents and warrants to the other Party as to itself, that, as of the date hereof:

(a)
it is duly organized and validly existing under the laws of its jurisdiction of organization and has all requisite power and authority to own its property and assets and conduct its business as presently conducted or proposed to be conducted under this Agree​ment;

(b)
it has the power and authority to execute and deliver this Agreement, to consummate the transactions contemplated hereby and to perform its obligations hereunder;

(c)
it has taken all necessary action to authorize its execution, delivery and performance of this Agreement, and this Agreement constitutes the valid, legal and binding obligation of such Party enforceable against it in accordance with its terms except as such enforcement may be limited by bankruptcy, insolvency, moratorium or similar laws affecting the rights of creditors or by general equitable principles (whether considered in a proceeding in equity or at law); 

(d)
no Government Approval is required for (i) the valid execution and delivery of this Agreement or (ii) the performance by such Party of its obligations under this Agreement, except (A) such as have been duly obtained or made, and (B) in the case of Owner, such as are or will be acquired for the implementation of each Facility;

(e)
none of the execution or delivery of this Agreement, the performance by such Party of its obligations in connection with the transactions contemplated hereby, or the fulfillment of the terms and conditions hereof shall: (i) conflict with or violate any provision of its constituting documents, (ii) conflict with, violate or result in a breach of, any Applicable Law currently in effect, or (iii) conflict with, violate or result in a breach of, or constitute a default under or result in the imposition or creation of, any security under any agreement or instrument to which it is a Party or by which it or any of its properties or assets are bound;

(f)
no meeting has been convened for its dissolution or winding-up, no such step is intended by it and, so far as it is aware, no petition, application or the like is outstanding or threatened for its dissolution or winding-up; and

(g)
it is not a party to any legal, administrative, arbitral or other proceeding, investigation or controversy pending, or, to the best knowledge of such Party, threatened, that would adversely affect such Party’s ability to perform its obligations under this Agreement.

20.2.
Additional Representations and Warranties by Operator.  Operator further represents and warrants to Owner that it has substantial expertise and experience in the operation and maintenance of power production facilities and is, or will hire such O&M Employees who are, fully qualified or able to be qualified to operate and maintain each Facility in accordance with the terms hereof.

article 21

OTHER PROVISIONS

21.1.
Severability.  The invalidity or unenforceability, in whole or in part, of any of the foregoing sections or provisions of this Agreement shall not affect the validity or enforceability of the remainder of such sections or provisions.  If any material provision of this Agreement is held invalid or unenforceable, the Parties shall promptly renegotiate in good faith new provisions to replace such invalid or unenforceable provision so as to restore this Agree​ment as nearly as possible to its original intent and effect.

21.2.
Entire Agreement.  This Agreement, including any schedules, exhibits or attachments hereto, contains the complete agreement between Owner and Operator with respect to the matters contained herein and supersedes all other agreements, whether written or oral, with respect to the subject matter hereof. 

21.3.
Amendment.  No modification, amendment, or other change will be binding on any Party unless consented to in writing by both Parties.

21.4.
Additional Documents and Actions.  Each Party agrees to execute and deliver to the other Party such additional documents, and to take such additional actions and provide such cooperation, as may be reasonably required to consummate the transactions contemplated by, and to effect the intent of, this Agree​ment.

21.5.
Schedules.  The schedules, exhibits, and attachments to this Agreement form part of this Agreement and will be of full force and effect as though they were expressly set out in the body of this Agreement. In the event of any conflict between the terms, conditions, and provisions of this Agreement and the schedules, exhibits, or attachments hereto, the terms of this Agreement shall prevail. 

21.6.
Interest for Late Payment.  Any amount properly due to a Party pursuant to this Agreement and remaining unpaid after the date when payment was due shall bear interest (both before and after judgment), such interest to accrue from day-to-day from the date such payment was due until such amount is paid in full at a rate equal to the Interest Rate from the date when payment was due until the amount due is actually received by the payee. 

21.7.
Services Only Contract.  This Agreement provides solely that Operator shall provide services to Owner and shall otherwise perform in accordance with the terms and conditions hereof.  Operator shall never assert, nor be deemed to have acquired, title to either Gas or Electricity from a Facility.

21.8.
Counterparts.  This Agreement may be executed in one or more counterparts each of which shall be deemed an original and all of which shall be deemed one and the same Agreement.

21.9.
Decision-Making by Parties.  Except where this Agreement expressly provides for a different standard, whenever this Agreement provides for a determination, decision, permission, consent, or approval of a Party, the Party shall promptly make such determination, decision, grant, or withholding of permission, consent or approval in a commercially reasonable manner and without unreasonable delay.  Any denial of consent required to be made in a commercially reasonable manner shall include in reasonable detail the reason for denial or aspect of the request that was not acceptable.

21.10.
Governing Law.  This Agreement shall be governed by, and construed and interpreted in accordance with, the laws of the State of New York.

21.11
No Third Party Beneficiary.  This Agreement is for the sole and exclusive benefit of the Parties hereto and the Project Owners and shall not create a contractual relationship with, or cause of action in favor of, any third party.  

21.12
Drugs/Alcohol, Weapons.  The Operator agrees to advise its Representatives and the Subcontractors and their respective Representatives that:

(a)
the use, possession, or distribution of illegal or unauthorized drugs, drug-related paraphernalia, weapons, and the use or possession of alcoholic beverages on the Sites or Owner’s premises is prohibited;

(b)
entry onto or presence on the Sites or Owner’s premises by any Person, including Operator, Operator’s Representatives, Subcontractors, or Subcontractor’s Representatives and visitors, constitutes consent to Owner to conduct searches, whether announced or unannounced, on the Sites or Owner’s premises of the individual and his or her personal effects for such prohibited items; and

(c)
any individual who is found in violation of the policy or who refuses to permit a search may be removed and barred from the Sites or Owner’s premises, at the direction of Owner.  

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective Date.


Owner:

EGC 2000 HOLDING COMPANY, L.P.
By:  EGC GP Company, L.L.C.


By:  




Name: 



Title: 





Operator:

ENRON CAPITAL & TRADE RESOURCES CORP.

By:  




Name: 



Title: 
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Schedule 1

Description of Facilities AND DELIVERY POINTS

A. Description of  Facilities.

1. Wilton Center Facility.  A 608 MW at base conditions simple cycle gas-fired power plant, using eight (8) newly-manufactured General Electric Model 7EA Combustion Turbine Generators, located at the Site for the Wilton Center Facility in Will County, Illinois.
2. Wheatland Facility. A 470 MW at base conditions simple cycle gas-fired power plant, using four (4) newly-manufactured Westinghouse Model 501D5A Combustion Turbine Generators, located at the Site for the Wheatland Facility in Knox County, Indiana.
3. Calvert City Facility. A 510 MW at base conditions simple cycle gas-fired power plant, using one (1) newly-manufactured Westinghouse Model 501F and two (2) newly-manufactured Westinghouse Model 501 FD Combustion Turbine Generators located at the Site for the Calvert City Facility in Marshall County, Kentucky.
B. Description of Delivery Points.

1.
GDP’s.


No. 5
-
Wilton Center metering station on People Mahomet Pipeline.


No. 6
-
Wheatland metering station on Midwestern Gas Transmission.


No. 7
-
Calvert City metering station on Texas Gas Transmission.


No. 8
-
Calvert City metering station on Texas Gas Transmission.

2.
EDP’s.


No. 5
-
Wilton Center Substation on ComEd’s 345 Kv transmission system.


No. 6
-
Breed Line Substation on Cinergy’s 345 Kv transmission system.


No. 7
-
Calvert City Substation on Tennessee Valley Authority’s 500 Kv transmission. 

No. 8
-
Calvert City Substation on Tennessee Valley Authority’s 500 Kv transmission.

Schedule 2

DELIVERY INFORMATION FOR EACH EDP

(Chart assumes: New & Clean; Temp 90 degrees; site elevation; 60% Relative Humidity)

	
	
EDP No.


5/GDP


No. 5


Wilton Center
	
EDP No.


6/GDP


No. 6


Wheatland
	
EDP No.


7/GDP


No. 7


Calvert City
	
EDP No.


8/GDP


No. 8


Calvert City

	Electricity Hourly 

Quantity (MW/hr)*
	
608
	
470
	
161
	
349

	
	
	
	
	

	Ramp Rate (MW/mn)
	[to come]
	
	
	

	
	
	
	
	

	Minimum Block Sizes 

MW/hr
	
60
	
50
	
50
	
50

	
	
	
	
	

	Minimum Dispatch

Time (minutes)
	
30
	
30
	
30
	
30

	
	
	
	
	

	Associated Gas 

(MMBtu’s)
	
146.7
	
176.5
	
176.3
	
176.5


*  Hourly adjustment for ambient conditions will adjust reference design for temperature, relative humidity, atmospheric pressure and corrected for degradation, unit power and measurement tolerances, as shown on Schedule 3.  

Schedule 3

to the

POWER PURCHASE AGREEMENT

Electricity Correction Equations

[attached behind this page]

Schedule 3

Electricity Hourly Correction Equations
EDP No. 5 (Wilton Center Facility)

Corrected Net Power Output:

This calculation takes design power output (PDesign, in MW) and adjusts it to show the maximum dispatch power (POut,net, in MW) available under the respective EDP conditions.  These calculations were modeled using Caledonia GE F7EA correction curves for design power output and will be adjusted for the specified EDP once final performance testing has been completed.  Balance of plant auxiliary loads and transformer losses are estimated at 2.543 MW.

POut,net = PDesign /(Fpsia*Frh*Fdeg) – 2.543 MW

Correction Factors

1) Correction Factor for Pressure: 


Fpsia = 1 + 0.73*(14.73/ Pamb – 1)
Where: Fpsia is ambient pressure correction factor and Pamb is ambient atmospheric pressure (psia).

2) Correction Factor for Relative Humidity*: 
Frh = 0.988 + 0.0002*RH
Where: Frh is the correction factor for relative humidity and RH is ambient relative humidity (%).

3) Correction Factor for Temperature: 

FT = 0.8929/(1.198 – 0.0032945*Tadb – 0.0000010486*Tadb2)
Where: FT is the ambient dry-bulb correction factor and Tadb is the ambient dry-bulb temperature ((F).

Pamb, Tamb and RH are all measured at the EDP.

Non-Recoverable Degradation Correction Factor:

Fdeg = {1 + MIN[PWmaxnr , PWmaxnr*(1+.2052LN(EOH/(MIN(a,b,48000,48000))))]}
Where: Fdeg is the degradation correction factor


EOH is the total equivalent operating hours

PWmaxnr is maximum non-recoverable power based on OEM degradation curves


“a” is Hot Gas Path inspection maintenance interval starts*40 and is a dynamic variable


“b” is Hot Gas Path inspection maintenance interval hours*2 and is a dynamic variable


Non-recoverable hours = 48,000


Non-recoverable starts*20 = 2,400*20 = 48,000

This correction curve estimates OEM standard degradation curves.

Schedule 3

Electricity Hourly Correction Equations
EDP No. 6 (Wheatland Facility)

Corrected Net Power Output:

This calculation takes design power output (PDesign, in MW) and adjusts it to show the maximum dispatch power (POut,net, in MW) available under the respective EDP conditions.  These calculations were modeled using Brownsville Westinghouse 501D5A correction curves for design power output and will be adjusted for the specified EDP once final performance testing has been completed.  Balance of plant auxiliary loads and transformer losses are estimated at approximately 2.166 MW.

POut,net = PDesign /(Fpsia*Frh*Fdeg) – 2.166 MW

Correction Factors

1) Correction Factor for Pressure: 

Fpsia = 0.845647 + 0.0612438* Pamb - 0.00348529* Pamb 2
Where: Fpsia is ambient pressure correction factor and Pamb is ambient atmospheric pressure (psia).

2) Correction Factor for Relative Humidity and Ambient Temperature:

@ Tamb = 60(F: 


Frh = 0.878079 + 0.000633709*RH - 0.000000944633*(RH)2
@ Tamb = 75(F: 


Frh = 0.903976 + 0.000902458*RH - 0.000001246470*(RH)2
@ Tamb = 90(F: 


Frh = 0.928171 + 0.001337080*RH - 0.000002312550*(RH)2
@ Tamb = 105(F: 


Frh = 0.952731 + 0.001911310*RH - 0.000003965050*(RH)2
Where: Frh is the correction factor for relative humidity and RH is the ambient relative humidity (%).  Correction factors at temperatures (Tamb, ambient temperature) within the range of curves can be found by linear interpolation.

Pamb, Tamb and RH are all measured at the EDP.

Non-Recoverable Degradation Correction Factor:

Fdeg = {1 + MIN[PWmaxnr , PWmaxnr*(1+.2052LN(EOH/(MIN(a,b,48000,48000))))]}
Where: Fdeg is the degradation correction factor


EOH is the total equivalent operating hours

PWmaxnr is maximum non-recoverable power based on OEM degradation curves


“a” is Hot Gas Path inspection maintenance interval starts*40 and is a dynamic variable


“b” is Hot Gas Path inspection maintenance interval hours*2 and is a dynamic variable


Non-recoverable hours = 48,000


Non-recoverable starts*20 = 2,400*20 = 48,000

This correction curve estimates OEM standard degradation curves.

Schedule 3

Electricity Hourly Correction Equations
EDP No. 7 (Calvert City Facility)

Corrected Net Power Output:

This calculation takes design power output (PDesign, in MW) and adjusts it to show the maximum dispatch power (POut,net, in MW) available under the respective EDP conditions.  These calculations were modeled using Brownsville Westinghouse 501D5A correction curves for design power output and will be adjusted for the specified EDP once final performance testing has been completed.  Balance of plant auxiliary loads and transformer losses are estimated at approximately 0.755 MW.

POut,net = PDesign /(Fpsia*Frh*Fdeg) – 0.755 MW

Correction Factors

Correction Factors

3) Correction Factor for Pressure: 

Fpsia = 0.845647 + 0.0612438* Pamb - 0.00348529* Pamb 2
Where: Fpsia is ambient pressure correction factor and Pamb is ambient atmospheric pressure (psia).

4) Correction Factor for Relative Humidity and Ambient Temperature:

@ Tamb = 60(F: 


Frh = 0.878079 + 0.000633709*RH - 0.000000944633*(RH)2
@ Tamb = 75(F: 


Frh = 0.903976 + 0.000902458*RH - 0.000001246470*(RH)2
@ Tamb = 90(F: 


Frh = 0.928171 + 0.001337080*RH - 0.000002312550*(RH)2
@ Tamb = 105(F: 


Frh = 0.952731 + 0.001911310*RH - 0.000003965050*(RH)2
Where: Frh is the correction factor for relative humidity and RH is the ambient relative humidity (%).  Correction factors at temperatures (Tamb, ambient temperature) within the range of curves can be found by linear interpolation.

Pamb, Tamb and RH are all measured at the EDP.

Non-Recoverable Degradation Correction Factor:

Fdeg = {1 + MIN[PWmaxnr , PWmaxnr*(1+.2052LN(EOH/(MIN(a,b,48000,48000))))]}
Where: Fdeg is the degradation correction factor


EOH is the total equivalent operating hours

PWmaxnr is maximum non-recoverable power based on OEM degradation curves


“a” is Hot Gas Path inspection maintenance interval starts*40 and is a dynamic variable


“b” is Hot Gas Path inspection maintenance interval hours*2 and is a dynamic variable


Non-recoverable hours = 48,000


Non-recoverable starts*20 = 2,400*20 = 48,000

This correction curve estimates OEM standard degradation curves.

Schedule 3

Electricity Hourly Correction Equations
EDP No. 8 (Calvert City Facility)

Corrected Net Power Output:

This calculation takes design power output (PDesign, in MW) and adjusts it to show the maximum dispatch power (POut,net, in MW) available under the respective EDP conditions.  These calculations were modeled using Brownsville Westinghouse 501D5A correction curves for design power output and will be adjusted for the specified EDP once final performance testing has been completed.  Balance of plant auxiliary loads and transformer losses are estimated at approximately 1.511 MW.

POut,net = PDesign /(Fpsia*Frh*Fdeg) – 1.511 MW

Correction Factors

5) Correction Factor for Pressure: 

Fpsia = 0.845647 + 0.0612438* Pamb - 0.00348529* Pamb 2
Where: Fpsia is ambient pressure correction factor and Pamb is ambient atmospheric pressure (psia).

6) Correction Factor for Relative Humidity and Ambient Temperature:

@ Tamb = 60(F: 


Frh = 0.878079 + 0.000633709*RH - 0.000000944633*(RH)2
@ Tamb = 75(F: 


Frh = 0.903976 + 0.000902458*RH - 0.000001246470*(RH)2
@ Tamb = 90(F: 


Frh = 0.928171 + 0.001337080*RH - 0.000002312550*(RH)2
@ Tamb = 105(F: 


Frh = 0.952731 + 0.001911310*RH - 0.000003965050*(RH)2
Where: Frh is the correction factor for relative humidity and RH is the ambient relative humidity (%).  Correction factors at temperatures (Tamb, ambient temperature) within the range of curves can be found by linear interpolation.

Pamb, Tamb and RH are all measured at the EDP.

Non-Recoverable Degradation Correction Factor:

Fdeg = {1 + MIN[PWmaxnr , PWmaxnr*(1+.2052LN(EOH/(MIN(a,b,48000,48000))))]}
Where: Fdeg is the degradation correction factor


EOH is the total equivalent operating hours

PWmaxnr is maximum non-recoverable power based on OEM degradation curves


“a” is Hot Gas Path inspection maintenance interval starts*40 and is a dynamic variable


“b” is Hot Gas Path inspection maintenance interval hours*2 and is a dynamic variable


Non-recoverable hours = 48,000


Non-recoverable starts*20 = 2,400*20 = 48,000

This correction curve estimates OEM standard degradation curves.

Schedule 4

APPROVED OPERATING PLAN AND BUDGET

[attached behind this page]

SCHEDULE 5

to the

OPERATION & MAINTENANCE AGREEMENT

AVAILABILITY BONUS AND DAMAGE EXAMPLE CALCULATIONS
Example 1 – Summer Damages:
EGC fails to deliver 460 mw of electricity for 45 hours during a summer month in which the buyer has dispatched the total Electric Hourly Quantity (1588 MW) for 320 hours.  After adjusting for ambient air conditions the average ehq for each hour is 1560 mw.
Monthly
	
	EDP No. 5
	EDP No. 6
	EDP No. 7
	EDP No. 8
	Total

	On peak hours
	352
	352
	352
	352
	352

	Hours dispatched
	320
	320
	320
	320
	320

	Hours delivered
	320
	275
	320
	320
	320

	Base ehq (mw)
	608
	470
	161
	349
	1588

	Average adjusted ehq (mw)
	600
	460
	158
	342
	1560

	Sum of adjusted ehq (mwh)
	211,200
	161,920
	55,616
	120,384
	549,120

	Buyer dispatched (mwh)
	192,000
	147,200
	50,560
	109,440
	499,200

	Seller delivered (mwh)
	192,000
	126,500
	50,560
	109,440
	478,500

	Undelivered quantity (mwh)
	0
	20,700
	0
	0
	20,700


Hourly
	
	Base Electric Hourly Quantity
	EHQ (Base Electric Hourly Quantity adjusted for ambient conditions)
	Dispatch Notice
	Actually Delivered
	Undelivered Quantity

	Hour 1
	470 MW
	460 MW
	460 MW
	0 MW
	460 MW

	Hour 2 
	470 MW
	460 MW
	460 MW
	460 MW
	0

	Total
	940 MWh
	920 MWh
	920 MWh
	460 MWh
	460 MWh


On Peak Hours  

=   352 hours

Adjusted electric hourly 
=   EHQI
Quantity (for a given hour)
=   1560 MW
Aggregate Adjusted EHQ for Month


=  




      


=  






=   549,120 MWh

Buyer Dispatched  

=  



      


=  






=   499,200 MWh

Seller Delivered

=  1560 MW for 275 hours and (1560 MW - 460 MW) for 45 hours





=  1560 MW x 275 hours + 1100 MW x 45 hours





=  478,500 MWh

Undelivered Quantity
=  Buyer Dispatched – What Seller Delivered





=  499,200 MWh – 478,500 MWh





=  20,700 MWh

Actual Deliverability
 %
=  Adjusted Electric Hourly Quantity x On Peak Hours – Undelivered Quantity






      Adjusted Electric Hourly Quantiy x On Peak Hours





=  549,120 MWh – 20,700 MWh






549,120 MWh





=  528,420 MWh




    549,120 MWh





=  96.23%

Guaranteed Deliverability %
=  97% 

Monthly Demand Charge
=  Demand Charge x Base EHQ x 1000 kW/MW

=  $4/kWmonth x 1588 MW x 1000 kW/MW





=  $6,352,000

Summer Damage Multiplier
=  1/3
Damages for Month 

=  (Guaranteed Deliverability – Actual Deliverability) x Monthly Demand Charge x Damage Multiplier

=  (97% - 96.23%) x $6,352,000 x 1/3

=  $16,296

Example 2 – Winter Damages:
EGC fails to deliver 460 MW of Electricity for 45 hours during a summer month in which the buyer has dispatched the total Electric Hourly Quantity (1588 MW) for 320 hours.  After adjusting for ambient air conditions the average EHQ for each hour is 1560 MW.

Monthly
	
	EDP No. 5
	EDP No. 6
	EDP No. 7
	EDP No. 8
	Total

	On Peak Hours
	352
	352
	352
	352
	352

	Hours Dispatched
	320
	320
	320
	320
	320

	Hours Delivered
	320
	275
	320
	320
	320

	Base EHQ (MW)
	608
	470
	161
	349
	1588

	Average Adjusted EHQ (MW)
	600
	460
	158
	342
	1560

	Sum Of Adjusted EHQ (MWh)
	211,200
	161,920
	55,616
	120,384
	549,120

	Buyer Dispatched (MWh)
	192,000
	147,200
	50,560
	109,440
	499,200

	Seller Delivered (MWh)
	192,000
	126,500
	50,560
	109,440
	478,500

	Undelivered Quantity (MWh)
	0
	20,700
	0
	0
	20,700


Hourly
	
	Base Electric Hourly Quantity
	EHQ (Base Electric Hourly Quantity adjusted for ambient conditions)
	Dispatch Notice
	Actually Delivered
	Undelivered Quantity

	Hour 1
	470 MW
	460 MW
	460 MW
	0 MW
	460 MW

	Hour 2 
	470 MW
	460 MW
	460 MW
	460 MW
	0

	Total
	940 MWh
	920 MWh
	920 MWh
	460 MWh
	460 MWh


On Peak Hours  

=   352 hours
Adjusted Electric Hourly 
=   EHQi
Quantity (for a given hour)
=   1560 MW
Aggregate Adjusted EHQ for Month


=  



      


=  






=   549,120 MWh

Buyer Dispatched  

=  



      


=  






=   499,200 MWh

Seller Delivered

=  1560 MW for 275 hours and (1560 MW - 460 MW) for 45 hours





=  1560 MW x 275 hours + 1100 MW x 45 hours





=  478,500 MWh

Undelivered Quantity

=  Buyer Dispatched – What Seller Delivered





=  499,200 MWh – 478,500 MWh





=  20,700 MWh

Actual Deliverability
 %
=  Adjusted Electric Hourly Quantity x On Peak Hours – Undelivered Quantity






      Adjusted Electric Hourly Quantiy x On Peak Hours





=  549,120 MWh – 20,700 MWh






549,120 MWh





=  528,420 MWh




    549,120 MWh





=  96.23%

Guaranteed Deliverability %
=  97% 

Monthly Demand Charge
=  Demand Charge x Base EHQ x 1000 kW/MW

=  $4/kWmonth x 1588 MW x 1000 kW/MW





=  $6,352,000

Winter Damage Multiplier
=  1/3
Damages for Month 

=  (Guaranteed Deliverability – Actual Deliverability) x Monthly Demand Charge x Damage Multiplier

=  (97% - 96.23%) x $6,352,000 x 1/3

=  $16,296

Example 3 – Summer Bonus:
EGC fails to deliver 460 MW of Electricity for 10 hours during a summer month in which the buyer has dispatched the total Electric Hourly Quantity (1588 MW) for 320 hours.  After adjusting for ambient air conditions the average EHQ for each hour is 1560 MW.

Monthly
	
	EDP No. 5
	EDP No. 6
	EDP No. 7
	EDP No. 8
	Total

	On Peak Hours
	352
	352
	352
	352
	352

	Hours Dispatched
	352
	352
	352
	352
	352

	Hours Delivered
	352
	342
	352
	352
	352

	Base EHQ (MW)
	608
	470
	161
	349
	1588

	Average Adjusted EHQ (MW)
	600
	460
	158
	342
	1560

	Buyer Dispatched (MWh)
	211,200
	161,920
	55,616
	120,384
	549,120

	Seller Delivered (MWh)
	211,200
	157,320
	55,616
	120,384
	544,620

	Undelivered Quantity (MWh)
	0
	4,500
	0
	0
	4,500


Hourly
	
	Base Electric Hourly Quantity
	EHQ (Base Electric Hourly Quantity adjusted for ambient conditions)
	Dispatch Notice
	Actually Delivered
	Undelivered Quantity

	Hour 1
	470 MW
	460 MW
	460 MW
	0 MW
	460 MW

	Hour 2 
	470 MW
	460 MW
	460 MW
	460 MW
	0

	Total
	940 MWh
	920 MWh
	920 MWh
	460 MWh
	460 MWh


On Peak Hours  

=   352 hours
Adjusted Electric Hourly 
=   EHQi
Quantity (for a given hour)
=   1560 MW
Buyer Dispatched  

=  



      


=  






=   549,120 MWh

Seller Delivered

=  1560 MW for 342 hours and (1560 MW - 460 MW) for 10 hours





=  1560 MW x 342 hours + 1100 MW x 10 hours





=  544,620 MWh

Undelivered Quantity

=  Buyer Dispatched – What Seller Delivered





=  549,120 MWh – 544,620 MWh





=  4,500 MWh

Bonus Deliverability
 %
=  Buyer Dispatched – Undelivered Quantity





                     Buyer Dispatched





=  549,120 MWh – 4,500 MWh






549,120 MWh





=  544,620 MWh




    549,120 MWh





=  99.18%

Guaranteed Deliverability %
=  97% 

Monthly Demand Charge
=  Demand Charge x Base EHQ x 1000 kW/MW

=  $4/kWmonth x 1588 MW x 1000 kW/MW





=  $6,352,000

Summer Bonus Multiplier
=  1/2
Bonus for Month 

=  (Actual Deliverability – Guaranteed Bonus %) x Monthly Demand Charge x Damage Multiplier

=  (99.18% - 97%) x $6,352,000 x 1/2

=  $69,253

Example 4 – Winter Bonus:
EGC fails to deliver 460 MW of Electricity for 10 hours during a summer month in which the buyer has dispatched the total Electric Hourly Quantity (1588 MW) for 320 hours.  After adjusting for ambient air conditions the average EHQ for each hour is 1560 MW.
Monthly
	
	EDP No. 5
	EDP No. 6
	EDP No. 7
	EDP No. 8
	Total

	On Peak Hours
	352
	352
	352
	352
	352

	Hours Dispatched
	352
	352
	352
	352
	352

	Hours Delivered
	352
	342
	352
	352
	352

	Base EHQ (MW)
	608
	470
	161
	349
	1588

	Average Adjusted EHQ (MW)
	600
	460
	158
	342
	1560

	Buyer Dispatched (MWh)
	211,200
	161,920
	55,616
	120,384
	549,120

	Seller Delivered (MWh)
	211,200
	157,320
	55,616
	120,384
	544,620

	Undelivered Quantity (MWh)
	0
	4,500
	0
	0
	4,500


Hourly
	
	Base Electric Hourly Quantity
	EHQ (Base Electric Hourly Quantity adjusted for ambient conditions)
	Dispatch Notice
	Actually Delivered
	Undelivered Quantity

	Hour 1
	470 MW
	460 MW
	460 MW
	0 MW
	460 MW

	Hour 2 
	470 MW
	460 MW
	460 MW
	460 MW
	0

	Total
	940 MWh
	920 MWh
	920 MWh
	460 MWh
	460 MWh


On Peak Hours  

=   352 hours

Adjusted Electric Hourly 
=   EHQi
Quantity (for a given hour)
=   1560 MW
Buyer Dispatched  

=  



      


=  






=   549,120 MWh

Seller Delivered

=  1560 MW for 342 hours and (1560 MW - 460 MW) for 10 hours





=  1560 MW x 342 hours + 1100 MW x 10 hours





=  544,620 MWh

Undelivered Quantity

=  Buyer Dispatched – What Seller Delivered





=  549,120 MWh – 544,620 MWh





=  4,500 MWh

Bonus Deliverability
 %
=  Buyer Dispatched – Undelivered Quantity





                     Buyer Dispatched





=  549,120 MWh – 4,500 MWh






549,120 MWh





=  544,620 MWh




    549,120 MWh





=  99.18%

Guaranteed Deliverability %
=  97% 

Monthly Demand Charge
=  Demand Charge x Base EHQ x 1000 kW/MW

=  $4/kWmonth x 1588 MW x 1000 kW/MW





=  $6,352,000

Winter Bonus Multiplier
=  1/4
Bonus for Month 

=  (Actual Deliverability – Guaranteed Bonus %) x Monthly Demand Charge x Damage Multiplier
=  (99.18% - 97%) x $6,352,000 x 1/4

=  $34,626
Schedule 6

FORM OF DISPATCH NOTICE

[attached behind this page]

2000 FACILITIES - DISPATCH NOTICE
DATED _________________

	Hour

Ending
	EDP5 MW Dispatch
	EDP6 MW Dispatch
	EDP7 MW Dispatch
	EDP8 MW Dispatch

	0100
	
	
	
	

	0200
	
	
	
	

	0300
	
	
	
	

	0400
	
	
	
	

	0500
	
	
	
	

	0600
	
	
	
	

	0700
	
	
	
	

	0800
	
	
	
	

	0900
	
	
	
	

	1000
	
	
	
	

	1100
	
	
	
	

	1200
	
	
	
	

	1300
	
	
	
	

	1400
	
	
	
	

	1500
	
	
	
	

	1600
	
	
	
	

	1700
	
	
	
	

	1800
	
	
	
	

	1900
	
	
	
	

	2000
	
	
	
	

	2100
	
	
	
	

	2200
	
	
	
	

	2300
	
	
	
	

	2400
	
	
	
	


Comments:
Authorized By:

By:


Its:


Schedule 7

DESCRIPTION OF INSURANCE COVERAGE

[to come]

Schedule 8

STANDING PROCEDURES

Operator shall:

1. develop organization and staffing proposals for each Facility together with a human resources policy to include a profile of suitable recruits, training requirements, compensation package, terms of employment (including, if agreed between the Parties as appropriate, an employee incentive scheme), mobilization requirements, industrial relations policy, union policy (if applicable) and job design;

2. prepare a set of safety procedures for working on all electrical, mechanical and chemical items located at each Facility;

3. prepare a system and procedure for the control of material modifications to each Facility;

4. obtain or initiate all registers, documentation, or records required by Applicable Law and in accordance with Good Engineering and Operating Practices, including, without limitation:

(a) a register of all equipment tests subject to statutory inspection, including recording all test dates and results; and

(b) a project status report, which shall be updated at regular intervals, in which the current conditions of all major items of plant and equipment is to be recorded, together with proposals and timing for major repair work and cost/benefit analyses;

5. prepare the following specific manual instructions and procedures for each Facility “O&M Procedures Manual”):

(a) Safety;

(b) Operating Instructions;

(c) Maintenance Instructions;

(d) Chemical handling and disposal procedures;

(e) Administration procedures;

(f) Incident reporting procedures;

(g) Security procedures

(h) Performance monitoring procedures;

(i) Planned maintenance schedules;

(j) First Aid;

(k) Fire Fighting;

(l) Emergencies;

(m) Environmental Compliance;

(n) Emergency response plan;

(o) Spill prevention plan;

(p) Community emergency response plan;

6. prepare a work control system;

7. prepare a budget and expenditure control system;

8. prepare a stores and spares inventory recording and requisitions system; and

9. prepare a procedure for the procurement of all supplies and services required by Operator to perform its obligations hereunder, including Subcontractor control and supervision system and prepare a system for the review and updating of O&M Procedures Manual for each Facility.

Schedule 9

POWER PURCHASE AGREEMENT

[attached behind this page]

Schedule 10

LIST OF PROJECT CONTRACTS

[to come]

* Estimates OEM currection curves using GT Pro software
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