TRANSPORTATION SERVICE AGREEMENT

OPERATOR BALANCING AGREEMENT

between

Transwestern Pipeline Company

and

<ShIPPER>

THIS AGREEMENT ("OBA" or "Agreement") made and entered into by and between TRANSWESTERN PIPELINE COMPANY ("Transporter") and <SHIPPER>("Company"), (collectively the "Parties" or individually as "Party"), this 1st day of  <Month>, <Year>.
WITNESSETH
WHEREAS, the facilities operated or to be operated by Transporter and Company interconnect at a point or points specified in the Exhibit 1 attached hereto and incorporated herein by this reference (hereinafter referred to as "Interconnect Point," whether one or more); and

WHEREAS, Transporter and/or Company (at times hereinafter referred to as the "Parties" or individually as a "Party") have entered into one or more agreements with third party shippers (hereinafter referred to as "Shipper" or "Shippers") for the transportation of gas to or from the Interconnect Point on their respective systems (said agreements hereinafter referred to as "Shipper Agreements"); and

WHEREAS, from time to time, the quantities of gas confirmed by Company and scheduled by Transporter to be delivered to or received from the Interconnect Point (said quantities hereinafter referred to as the "Scheduled Quantities") may be greater or lesser than the quantities of gas which are actually delivered at the Interconnect Point, resulting in inadvertent over-or under-deliveries relative to Scheduled Quantities; and

Whereas, the Parties desire to implement a balancing agreement in order to facilitate more efficient operations, accounting, and systems management at the Interconnect Point and on the Parties' respective systems.

NOW, THEREFORE, in consideration of the premises and mutual covenants contained herein, the Parties agree as follows:

1.
Prior to the effective date of Shipper nominations at each Interconnect Point, the Parties shall reconcile and confirm nominations received by each Party from Shippers for whom the Parties will be delivering or receiving gas at that point.  Such reconciliation and confirmation between the Parties shall be made verbally with subsequent confirmation in writing, unless otherwise mutually agreed to by the Parties.  Except as provided in Section 3 below, any changes to such Scheduled Quantities during the month shall be effective only if requested by Shipper or Company and agreed to in writing by both Parties.  Such written communication provided by the Parties regarding changes shall be substantially in the form set out on the attached Exhibit 2, or in any other form mutually agreeable to the Parties.  All nominations and confirmations must be made in accordance with the requirements of Section 22 of the General Terms and Conditions of Transporter’s Tariff, as may be revised from









Contract No. <Contract #>

time to time.  Provided further, the terms and provisions of this OBA shall be subject to Sections 1 - Definitions; 2 - Quality; 4 - Measurement; and 5 - Measurement Stations, of the General Terms and Conditions of Transporter's FERC Gas Tariff, as may be revised from time to time.

2.  The Parties intend that the volume of gas actually delivered and received each day at each Interconnect Point will equal the Scheduled Quantities (including Transport Fuel) for that point.  Each Party will allocate volumes which are to be delivered and received at each Interconnect Point among the Shipper Agreements on its system pursuant to the Scheduled Quantities received for that point.  Any Operational Imbalance created, when the actual physical flow is different than the Scheduled Quantities (on a monthly basis), will be the "Operational Imbalance," which will be the responsibility of the Parties to eliminate pursuant to this Agreement.

3.
Estimated operating quantities flowing at each Interconnect Point shall be used on a daily basis during any current month to determine the estimated Operational Imbalance at such Interconnect Point, with physical flow adjustments to be made during that current month as mutually agreed to by both Parties to attempt to maintain or achieve an Operational Imbalance of zero at such point; provided, however, nothing herein shall affect Transporter's right to unilaterally re-schedule quantities upon 24-hour notice by Transporter to the Shipper (except in the case of operational distress) under Section 22.3 of the General Terms and Conditions of its FERC Gas Tariff, as may be revised from time to time.

4.  (a)  The actual physical flow at each Interconnect Point each month will be determined and communicated in writing by the Interconnect Point Operator to the non - operating Party no later than the 12th of the succeeding month.  The Interconnect Point Operator shall be the party which operates the meter at each Interconnect Point (“Interconnect Point Operator").  Any Operational Imbalance for any calendar month shall be determined on a dekatherm basis, and shall be confirmed in writing within thirty (30) days of the end of such month, substantially in the form set out on the attached Exhibit 3, or in any other form mutually agreeable to the Parties.  

(b)  Transporter and Company shall agree upon a plan which will resolve (including payback)  any Operational Imbalance within (90) days from the end of the month in which the Operational Imbalance occurs, or within such longer period of time as is mutually agreed to by the Parties. In the event, the Party fails or refuses to resolve (including payback) an Operational Imbalance within ninety (90) days from the end of the month in which the imbalance occurs, or within such other time period which has been mutually agreed to by the Parties, then the other Party may pursue any remedies which it may have to determine the amount (if in dispute) and to collect any Operational Imbalance owed such Party.  In such event, interest shall accrue on the dollar value of the Operational Imbalance from the first day of the first month after the imbalance occurred until the date of payment, in kind or in cash, at the interest rate set forth in 18 CFR 154.67 ((2)(iii)(A), as may be amended from time to time; provided however, such interest charges shall not be assessed if Transporter is unable to schedule payback gas or Company is unable to receive payback gas from Transporter.  Additionally, with respect to Operational Imbalances resulting from under-deliveries by Company which are not resolved within the time specified herein, all subsequent deliveries by Company to Transporter at the Interconnect Point may first be credited by Transporter to the existing Operational Imbalance, and thereafter, to Shipper’s scheduled quantities.

5.  Operational Imbalances shall be indexed to a price (hereinafter referred to as the “Index Price”) which shall be calculated as follows, as may be amended from time to time:  

(a)  Transporter shall first determine any Operational Imbalance quantity for each month on a dekatherm basis.  Transporter shall then determine a dollar equivalent utilizing the dekatherm quantity and the established Index Price. 

(b)  For Operational Imbalances remaining from previous month(s), the Operational Imbalance from the previous month(s) will be adjusted on a volumetric basis by dividing the Operational Imbalance dollar amount by the current month’s Index Price.  

(c)  The Index Price for each month shall equal the average of the daily prices for that month as reported in Gas Daily’s table entitled “DAILY PRICE SURVEY” for delivery into Transporter’s mainline system for  the following:  (1)  “Permian Basin Area--Transwestern”;  (2)  “North-Texas Panhandle—Transwestern”;  and (3)  “New Mexico—San Juan Basin—TW SJ (Blanco)”.  (If a range of prices is shown for any particular day, the midpoint of such range shall represent that day’s price at a particular location.)    Notwithstanding the foregoing, Company shall be allowed to make an election to utilize the index for a single basin or an average of only two basins if the basin(s) is/are the source of all of its supplies under this Agreement.  Such election shall be effective for no less than a one-year period.  If, for any reason, Gas Daily ceases to be available for a particular month, the Index Price for that month will equal the average of the daily prices for the above-described locations for the applicable month as reported in any other generally accepted available industry publication chosen by Transporter.  If another generally accepted industry publication becomes available that reports daily prices for the above-listed basins, Transporter shall incorporate said prices into the calculation(s) provided above.

(d)  Prices used to calculate the Index Price will be prices quoted “into the mainline” in order to eliminate inconsistencies due to varying gathering and treating charges.  Transporter will post the Index Price for each month on its Electronic Bulletin Board within one (1) business day following the end of the applicable month.

(e)  Operational Imbalances that may arise from time-to-time may be resolved, on a not unduly discriminatory basis, by payment on an “in-kind” basis or by either Transporter or Company, as appropriate, purchasing volumes necessary to clear the entire Operational Imbalance (“cash-out”) at the Index Price (as indexed herein or at such other price as Parties may mutually agree).  Transporter will accept nominations for and schedule the volumes necessary to resolve the Operational Imbalance subject to operational considerations.

6. Notwithstanding anything herein that may be interpreted to the contrary, in the event that the aggregate Operational Imbalance for all Interconnect Points in any month is outside a 10% tolerance level (i.e., either exceeds 110% of the quantities scheduled, or is less than 90% of the quantities scheduled), and the Operational Imbalance exceeds 10,000 dth, then Company shall be assessed a penalty.  Company will be charged 30( per dekatherm (0.30/dth) for volumes outside the tolerance level, although Company will be granted an automatic waiver of such penalty for the first outside-tolerance month in any six-month period.  In addition, if Company’s deliveries or receipts are outside the tolerance level due to incorrect measurement data communicated to Company by Transporter, any such penalty will be waived.  If any Operational Imbalance is due to an operational request of Transporter (which shall be confirmed in writing), or is otherwise caused by Transporter, no penalty shall be assessed.

7. Operational Imbalances that may arise from time-to-time shall be resolved at the option of the Party owing such imbalance on either an “in-kind” basis (upon mutual agreement of the Parties as to the timing and location of payback) or by “cash-out” (payment in cash), subject to the receipt of any necessary regulatory approval, by either Transporter or Company as appropriate, purchasing quantities necessary to clear the entire Operational Imbalance at the Index Price.  Any quantities to be received or delivered by Transporter hereunder in order to resolve an Operational Imbalance must first be scheduled in accordance with Section 22 of the General Terms and Conditions of this Tariff.

8. In the event that a capacity constraint occurs on either Party’s system which results in curtailment of quantities through an Interconnect Point, the Party on whose system the constraint has occurred shall determine the reallocation of quantities to the Shippers under the affected Shipper Agreements.  Such change in Scheduled Quantities shall be confirmed in writing as required by Paragraph 1 above.  If the constraint occurs at the Interconnect Point, the downstream Party shall determine the reallocation of quantities to the Shippers under the affected Shipper Agreements.

9. All quantities of gas hereunder shall be reported in dekatherms, and shall be determined by multiplying each Mcf of dry gas received and delivered by the dry heating value thereof.  Any gas received and delivered to correct an Operational Imbalance shall be adjusted for variations in heating value.  Unless otherwise mutually agreed, measurement of gas for all purposes hereunder shall be in accordance with the provisions set forth in Transporter’s then-effective FERC Gas Tariff.

10. This Agreement is entered into in order to facilitate operations and accounting between the Parties, and shall have no effect upon the Shipper Agreements or upon the effectiveness of any Party’s FERC Gas Tariff.

11. Company agrees to immediately notify Transporter upon temporary or permanent cessation of gas flow into Transporter at an Interconnect Point or upon acquisition of a new Interconnect Point, and the Parties agree to timely amend this Agreement to delete or add such Interconnect Points as may be appropriate, by revising Exhibit 1 hereto.

12. Any new Interconnect Points between Transporter and Company shall be added to this Agreement prior to the commencement of any gas flow, or shall otherwise be deemed to have been added to this Agreement upon any gas flow.  

13. This Agreement becomes effective <Month> 1, <Year> and shall continue for a primary term of one (1) month from the effective date and month to month thereafter; provided, however, either Party may terminate this Agreement at the end of the primary term, or thereafter by providing thirty (30) days prior written notice to the other Party.  

14. Notwithstanding the termination of this Agreement, the Parties agree to reconcile and eliminate any remaining Operational Imbalance pursuant to the terms and conditions of this Agreement within ninety (90) days of termination of this Agreement or such other period of time which is mutually agreed to by the Parties.

15. This Agreement and the terms and conditions herein are subject to all present and future valid laws, orders, rules and regulations of duly constituted authorities having jurisdiction.

16. In the event a conflict exists or arises between this Agreement and Transporter’s FERC Gas Tariff, as amended from time to time, it is agreed and understood that the latter shall control. 

17. This Agreement is for accounting and system management purposes only, and is entered into by the Parties with the understanding that the balancing activities provided for hereunder will not subject any non-jurisdictional entity to regulation by the Federal Energy Regulatory Commission as a “natural gas Company” under the provisions of the Natural Gas Act.  If, at any time, it should be determined that such balancing activities do result in such regulation, then this Agreement shall immediately terminate, and any remaining Operational Imbalance shall be resolved by the Parties within ninety (90) days after termination of this Agreement.

18. Any entity which shall succeed by purchase, merger or consolidation to the properties, substantially as an entity, of either Party, shall be subject to the obligations of its predecessor to this Agreement.  No other assignment of this Agreement or of any of the rights or obligations hereunder shall be made.  

19. AS TO ALL MATTERS OF CONSTRUCTION AND INTERPRETATION, THIS AGREEMENT SHALL BE INTERPRETED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS.

20. Any notice, request, or statement provided pursuant to this Agreement shall be in writing and shall be considered as having been given, if delivered personally, when delivered, or, if either mailed by United States mail, postage prepaid, sent by express mail, or overnight delivery, or if telecopied to the other Party, then, when sent, to the following:

Transwestern Pipeline Company

Market Services

1400 Smith Street

P.O. Box 1188

Houston, TX  77251-1188

Fax No.:713/646-8260
<Shipper>

<Address>

<City>, <State>   <Zip Code>

Fax No.:  <Area Code/Phone Number>


Changes to the above addresses shall be effectuated by a Party notifying the other Party in writing of the modification.

21. A waiver by either Party of any one or more defaults by the other Party hereunder shall not operate as a waiver of any future default or defaults, whether of like or different character.

The Parties agree that facsimile copies, when properly executed and transmitted, shall be considered for all purposes to be an original contract, and shall be deemed for all purposes to be binding agreements.  To submit a Transportation Service Agreement via fax, the entire Agreement must be faxed to Transwestern’ s Market Services Department at (713) 646-8260.  The agreement must also be properly executed.  Upon Transwestern’s acceptance and execution, an executed copy will be returned via fax to the number appearing on the faxed offer or such other number as directed.  Upon Shipper’s request, Transwestern will also, or in the alternative, furnish Shipper with a paper copy of the executed Agreement.

IN WITNESS WHEREOF, the Parties hereto have executed duplicate originals of this Agreement on the date set forth hereinabove.

TRANSWESTERN PIPELINE COMPANY 
<SHIPPER>
By: __________________________


By:_____________________________

Title: Vice President,




Title:____________________________

Transwestern Commercial Group

Date:_________________________


Date:____________________________

EXHIBIT 1

To the Operator Balancing Agreement

Between

TRANSWESTERN PIPELINE COMPANY

and

<SHIPPER> 

Dated:  <Month> 1, <Year>
Interconnect Point(s)

between Transwestern Pipeline Company and 

<Shipper>
	Company

Meter No.
	Transporter

POI No.
	Description

	
	<Point Number>
	<Point Name>

	
	
	

	
	
	


EXHIBIT 2 - OPERATOR CONFIRMATION

TO THE BALANCING AGREEMENT BETWEEN

<SHIPPER>

and

TRANSWESTERN PIPELINE COMPANY

Dated:  <Month> 1, <Year>
Operator Name <SHIPPER>

Operator Contract No.:  <Contract #>

----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

	POI

Number
	POI

Name
	POI

Role
	Meter

Number
	Shipper Name
	Shipper Contact Number
	Daily

Nominated

MMBTU
	Daily

Scheduled

MMBTU


_____________________________________________________________________________________________________________________

EXHIBIT 3

Transwestern Pipeline Company

Contract Balance Confirmation

As of:   <Month> 1, <Year>

<Shipper>

Enclosed is an imbalance statement recorded by Transwestern Pipeline Company on the transportation agreement with your company as of ________________.

Please provide us with your company's balance in the space below, and return within 30 days.  If you are in disagreement with our balance, refer to the contact name and phone below to discuss potential reconciliation procedures.

	
	
	Cumulative
	Cumulative
	Balance

	Contract
	Contract
	Imbalance
	Imbalance
	Per

	Number
	Date
	MMBTU
	Amount
	Company

	
	
	
	
	


'+' Due Transwestern Pipeline Company

'-' Due Operator
____________________________________________

(Your Name/Title)






____________________________________________


(Telephone Number)





Your cooperation is greatly appreciated, and will help prevent future volume discrepancies.

For any questions on this statement, please contact <MS Rep> at <(Area Code) Phone Number>
9
oba.doc
9/7/00

