
November 7, 2000

Northern States Power Company

414 Nicollet Mall, RSQ 5

Minneapolis, MN  55401

Attn: Stephen A. Peluso

CONFIRMATION LETTER A

This Confirmation Letter A ("Confirmation") shall confirm the agreement reached on November 7, 2000, between Northern States Power Company ("NSP") and Enron Power Marketing, Inc. ("EPMI"), regarding the purchase and sale of Energy (the "Transaction") under the terms and conditions as follows:

Seller:


EPMI 

Buyer:


NSP

Commodity:

Firm Energy with Liquidated Damages (“Energy”) – sold under Mid-Continent Area Power Pool (“MAPP”) Schedule M, as modified in this Confirmation.

Contract Quantity:
100 MW per hour of Energy, subject to scheduling restrictions below, and the following provisions of this paragraph.  To the extent that Buyer schedules Energy from Seller under the fixed price provisions pertaining to Energy (the “Peak Period Energy”) of the Confirmation Letter, between Buyer and Seller, dated November 7, 2000 (“Confirmation No. 1”), Buyer shall not be able to schedule Energy on such day pursuant to this Confirmation, and for each MWh of Peak Period Energy scheduled by Buyer under Confirmation No. 1, the Contract Quantity available for Buyer to schedule hereunder shall be reduced by an equal number of MWh.  In no event may the aggregate quantity of Energy purchased under this Confirmation in combination with Peak Period Energy purchased under Confirmation No. 1 be less than or exceed 100 MW.  

Delivery Point:
Ameren – NSP Interface 

Energy Price:

$107.00 per MWh

Period of Delivery:
Monday through Friday, from hour ending ("HE") 0700 through HE 2200 CPT during the period June 1, 2001 through August 31, 2001, excluding NERC holidays.

Other:

1.  Scheduling:  Subject to the provisions of “Contract Quantity“ above, NSP must purchase and schedule 100 MW of Energy for each hour in the Period of Delivery.  



All Energy must be scheduled by NSP and EPMI by 1100 CPT on the Business Day prior to the delivery day. 

2. Firmness:  Energy scheduled with NSP is firm. EPMI shall be obligated to deliver Energy to NSP at the Delivery Point except as excused by  Force Majeure (as defined below) or in the event that EPMI’s firm transmission to the Delivery Point is cut or otherwise curtailed by MAPP LLR or NERC TLR.                            

For the purposes of this Confirmation, Force Majeure shall mean an event or circumstance which prevents one Party from performing its obligations under this Transaction, which event or circumstance is not the result of the negligence of the Party claiming Force Majeure (the “Claiming Party”), and which, by exercise of due diligence, the Claiming Party is unable to overcome in a commercially reasonable manner.  Force Majeure shall not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically to use or resell the Product purchased hereunder; (iii) the loss or failure of Seller’s supply; or (iv) Seller’s ability to sell the Commodity at a price greater than the Energy Price.  An event which is an “Uncontrollable Force” as defined in the MAPP Restated Agreement, but is not a Force Majeure event as defined above, shall not be an excuse for non-performance hereunder. In case of an event of Force Majeure, as defined above, EPMI shall not be obligated to deliver Energy to NSP for the duration of such event.

Notwithstanding the foregoing, EPMI has the right, but not the obligation, to provide Energy to any non-designated NSP interface other than the Delivery Point, provided that EPMI shall notify NSP of potential delivery point(s) at least one hour prior to scheduling for daily scheduling and at least 30 minutes prior to the hour for hourly scheduling, and NSP will respond to EPMI in no later than 30 minutes for daily scheduling, and immediately for hourly scheduling, designating those delivery point(s) at which NSP would be unwilling to take delivery, (no interface shall be unreasonably eliminated by NSP, and any such interface not eliminated by NSP, an "Other Delivery Point") and provided NSP must be able to accept the Energy at such Other Delivery Point as determined at the time of scheduling hereunder.   If EPMI is unable to deliver Energy to such Other Delivery Point, EPMI shall be obligated to provide Energy at the Delivery Point, or where the Parties have agreed, following NSP’s request, at an available TVA interface designated by the Parties for delivery and receipt of Energy (subject to the provisions regarding Force Majeure set forth above).  

3.   Liquidated Damages.  Unless excused by Force Majeure or Buyer’s failure to perform, if Seller fails to schedule and/or deliver all or part of the Contract Quantity it is required to deliver to Buyer, Seller shall pay Buyer an amount for each unit of Energy in such deficiency equal to the positive difference, if any, obtained by subtracting the Energy Price from the Replacement Price.  Unless excused by Force Majeure or Seller’s failure to perform, if Buyer fails to schedule and/or receive all or part of the Contract Quantity it is required to receive from Seller under this Confirmation, Buyer shall pay Seller an amount for each unit of Energy in such deficiency equal to the positive difference, if any, obtained by subtracting the Sales Price from the Energy Price, plus additional costs reasonably incurred by Seller in reselling such Energy not received by Buyer, including additional transmission charges, if any.  Amounts payable pursuant to this Section shall be payable on or before 3 Business Days after receipt of an invoice from the Party claiming payment pursuant to this Section.  For purposes hereof, "Replacement Price" means the price at which Buyer, acting in a commercially reasonable manner, purchases substitute Energy not delivered by Seller (plus costs reasonably incurred by Buyer in purchasing substitute Energy, including additional transmission costs) or, absent a purchase, the market price for such quantity at the Delivery Point as determined by Buyer in a commercially reasonable manner; provided, however, in no event shall the Replacement Price include any penalties, ratcheted demand or similar charges or any stranded costs. For purposes hereof, "Sales Price" means the price at which Seller, acting in a commercially reasonable manner, resells or would be able to resell (if at all), the Energy not received by Buyer.  The remedy set forth in this Section shall be the sole and exclusive remedy of the aggrieved Party for the failure to schedule or deliver or receive the Contract Quantity of Energy and all other damages are waived.

4.  Transmission and Losses:  EPMI shall be responsible for any transmission charges associated and losses with transmitting Energy to the Delivery Point or the Other Delivery Points, as the case may be, except as provided under Section 5 hereof when and to the extent that NSP has elected to take assignment of all or any portion of the 12 month transmission procured by EPMI.  NSP shall be responsible for any transmission charges and losses associated with transmitting Energy at and from the Delivery Point, the Other Delivery Point, or at an available TVA interface (following arrangements made between the Parties pursuant to Section 2 hereof), as the case may be, and to the Delivery Point when and to the extent that NSP has elected to take assignment of all or any portion of the 12 month transmission procured by EPMI as provided under Section 5 hereof. 

5.
Conditions Precedent:  This Transaction is contingent (i) upon EPMI securing firm transmission from TVA and Ameren for delivery to the specific Delivery Point referenced herein, (EPMI will utilize monthly firm transmission on Ameren’s transmission system, OASIS numbers 631377, 631378, 631379, 631380, 631381, and 631382 and monthly firm transmission on TVA transmission system, OASIS numbers 631428, 631429, 631430, 631431, 631432, and 631433) (or alternatively, if EPMI is unable to secure firm transmission for the complete TVA/Ameren Path, EPMI may use its best commercial efforts to redirect previously reserved but unused/unallocated firm transmission and to otherwise procure firm transmission to provide for delivery hereunder to NSP at the Delivery Point by an alternate transmission path, provided however that to the extent that the total costs of such alternative transmission arrangements exceed the total costs of the TVA/Ameren Path determined as of the date of execution hereof, EPMI may request NSP to timely elect whether it will pay such additional costs to provide for receipt of Energy hereunder. However, absent NSP’s Party’s affirmative election to pay such additional costs, EPMI shall not be responsible for redirecting or procuring such alternative transmission or bearing any such additional costs to facilitate delivery and receipt of Energy hereunder), and (ii) upon NSP securing firm network transmission from the specific Delivery Point referenced herein and (iii) upon the Capacity purchased and sold under the Confirmation No. 1 being approved as Accredited Capacity in accordance with MAPP procedures governing the accreditation of capacity and reserves (the "Conditions Precedent").  If for any reason any of the Conditions Precedent are not satisfied before April 1, 2001 then this Transaction in its entirety shall automatically terminate as to the Parities’ commitments hereunder for the Period of Delivery without liability of either Party.  Each Party agrees to use commercially reasonable efforts to cause the Conditions Precedent to be satisfied.  In the event EPMI secures firm transmission for the months of the Period of Delivery and such firm transmission is displaced wholly or in part by an annual request for transmission, EPMI shall have the right, but not the obligation, to purchase twelve months of transmission to sustain the individual months of transmission purchased as to the affected portion of the transmission.  In addition, if EPMI chooses to exercise this right, EPMI shall be responsible for all additional applicable costs, including transmission costs and losses.  If EPMI declines to exercise this right, NSP shall have the right to request EPMI to purchase such twelve months of transmission, if available, solely at NSP’s cost, and EPMI shall thereupon assign the remaining months of such transmission so purchased to NSP, provided that such assigned transmission shall be used to support the transaction under this Confirmation to the full extent necessary, and NSP shall bear all risks of cuts and curtailment with respect to such assigned transmission. If EPMI declines to exercise its right stated above to purchase twelve months of transmission, and NSP does not exercise its right hereunder to take assignment thereof, then both Parties shall be relieved of their commitments under this Confirmation as to the affected portion of the Period of Delivery without liability of either Party. 



6.  Events of Default and Remedies:  (a) An event of default ("Event of Default") shall exclude those events specifically treated with liquidated damages under Section 3 hereof, but shall mean the following:  (i) the failure by the Defaulting Party to make, when due, any payment required under this Confirmation or Confirmation No.1 if such failure is not remedied within 3 Business Days after written notice of such failure is given to the Defaulting Party, or (ii) the institution, with respect to the Defaulting Party, of a bankruptcy, reorganization, moratorium, liquidation or similar insolvency proceeding or other relief under any bankruptcy or insolvency law affecting creditors' rights or a petition is presented or instituted for its winding-up or liquidation.   



If an Event of Default shall have occurred and shall be continuing, the non-defaulting Party may, in its sole discretion, by no more than 20 days' notice to the Defaulting Party designate a day no earlier than the day such notice is effective as an early termination date ("Early Termination Date") and withhold any payments due in respect of the Terminated Transaction (defined below).  On the Early Termination Date, this Confirmation between the non-defaulting Party and the Defaulting Party shall be terminated (the "Terminated Transaction").  If an Early Termination Date has been designated, the non-defaulting Party shall in good faith calculate its Gains, Losses and Costs resulting from the termination of the Terminated Transaction.  The non-defaulting Party shall aggregate such Gains, Losses and Costs with respect to the Terminated Transaction into a single net amount and notify the Defaulting Party of the net amount owed or owing.  If the non-defaulting Party's aggregate Losses and Costs exceed its aggregate Gains, the Defaulting Party shall, within 3 Business Days of receipt of such notice, pay the net amount to the non-defaulting Party, which amount shall bear interest at the Interest Rate from the Early Termination Date until paid.  If the non-defaulting Party's aggregate Gains exceed its Losses and Costs, if any, resulting from the Event of Default, the non-defaulting Party shall pay the net amount to the Defaulting Party on the next regularly scheduled payment date.  At the time for payment for any amount due under this Section, each Party shall pay the other Party all additional amounts payable by it pursuant to this Confirmation, but all such amounts shall be netted and aggregated with any payments payable under this Section.  As used herein with respect to each Party:  (i) "Costs" shall mean, with respect to such Party, brokerage fees, commissions and other similar transaction costs and expenses reasonably incurred by such a Party either in terminating any arrangement pursuant to which it has hedged its obligations or entering into new arrangements which replace the Terminated Transaction; (ii) "Gains" shall mean, with respect to a Party, an amount equal to the present value of the economic benefit, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to the Terminated Transaction, determined in a commercially reasonable manner; (iii) "Losses" shall mean, with respect to a Party, an amount equal to the present value of the economic loss, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to the Terminated Transaction, determined in a commercially reasonable manner, and (iv) "Interest Rate" means, for any date, two percent over the per annum rate of interest equal to the prime lending rate as may from time to time be published in The Wall Street Journal under "Money Rates"; provided, the Interest Rate shall never exceed the maximum lawful rate permitted by applicable law.




7.  Limitation of Liability: THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED UNDER THIS CONFIRMATION SATISFY THE ESSENTIAL PURPOSES HEREOF.  FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS EXPRESSLY HEREIN PROVIDED, NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION OR OTHERWISE.  IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.




8.  Taxes:  The Energy Price shall include full reimbursement for, and Seller is liable for and shall pay, or cause to be paid, or reimburse Buyer if Buyer has paid, all Taxes applicable to a Transaction arising prior to the Delivery Point (or the Other Delivery Point as the case may be).  If Buyer is required to remit such Tax, the amount shall be deducted from any sums due to Seller.  Seller shall indemnify, defend and hold harmless Buyer from any Claims for such Taxes.  The Energy Price does not include reimbursement for, and Buyer is liable for and shall pay, cause to be paid, or reimburse Seller if Seller has paid, all Taxes applicable to a Transaction arising at and from the Delivery Point (or the Other Delivery Point as the case may be), including any Taxes imposed or collected by a taxing authority with jurisdiction over Buyer.  Buyer shall indemnify, defend and hold harmless Seller from any Claims for such Taxes.  Either Party, upon written request of the other, shall provide a certificate of exemption or other reasonably satisfactory evidence of exemption if either Party is exempt from taxes, and shall use reasonable efforts to obtain and cooperate with obtaining any exemption from or reduction of any Tax.  Each Party shall use reasonable efforts to administer this Confirmation and implement the provisions in accordance with the intent to minimize Taxes.  "Claims" means all claims or actions, threatened or filed and whether groundless, false or fraudulent, that directly or indirectly relate to the subject matter of an indemnity, and the resulting losses, damages, expenses, attorneys’ fees and court costs, whether incurred by settlement or otherwise, and whether such claims or actions are threatened or filed prior to or after the termination of the Transaction. "Taxes" means any or all ad valorem, property, occupation, severance, generation, first use, conservation, Btu or energy, transmission, utility, gross receipts, privilege, sales, use, consumption, excise, lease, transaction, and other taxes or, governmental charges, licenses, fees, permits and assessments, or increases therein, other than taxes based on net income or net worth.




9.  Arbitration:  Any dispute relating to this Confirmation shall be resolved by binding arbitration conducted in accordance with the arbitration rules of the Federal Arbitration Act ("FAA"), and to the extent such conduct is not addressed by the federal law of arbitration, it shall be determined under the Commercial Arbitration Rules of the American Arbitration Association ("AAA").  Each Party shall select one arbitrator within 30 days of a notice for arbitration and the two arbitrators shall select a third neutral arbitrator with at least 8 years professional experience in electrical energy-related transactions.  Only damages allowed pursuant to this Confirmation may be awarded and the arbitrators shall have no authority to award treble, exemplary or punitive damages of any kind under any circumstances regardless of whether such damages may be available under the governing law for this Confirmation and/or the FAA or AAA.  The arbitration shall be conducted in New York, New York and such arbitration and any related award shall be confidential.  Any and all disputes arising under this or any other agreement between the Parties as to a single occurrence shall be arbitrated together by the same arbitrators.




10.  Confidentiality:  Neither Party shall disclose the terms and provisions of this Confirmation, except to the extent required in order to satisfy the Conditions Precedent or except to its representatives who have a need to know and who execute an agreement agreeing to be bound by these confidentiality provisions; provided, that if a Party is required by law to make such a disclosure, it shall first notify the other Party, and shall use its best reasonable efforts to attempt at its own expense to restrict or prevent such disclosure, and shall allow the other Party to participate in such attempt, should it choose to do so.  




11.  Governing Terms:  This Confirmation is being provided pursuant to and in accordance with the MAPP Restated Agreement dated January 12, 1996 (the "Enabling Agreement") executed by EPMI and NSP together with MAPP Service Schedule M thereto, and constitutes part of and is subject to all the terms and provisions of such Enabling Agreement.  Terms used but not defined herein shall have the meanings ascribed to them in the Enabling Agreement.  To the extent the provisions of this Confirmation are in conflict with the Enabling Agreement and/or Schedule M, or Confirmation No. 1, the provisions of this Confirmation shall control.

Please confirm that the terms stated herein accurately reflect the agreement between you and EPMI, by returning an executed copy of this Confirmation by facsimile to EPMI. 

Northern States Power Company


Enron Power Marketing, Inc.

By:  ___________________________

By:  _____________________________

Printed Name:  __________________

Printed Name:  ____________________

Title:  _________________________

Title:  ___________________________


2

