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Confidential and Proprietary
March 1, 2001

Mr. Thomas J. Kononowitz
New Jersey Resources
Senior Vice President, Marketing Services

1415 Wyckoff Road

Wall, NJ  07719 
Re:
Letter of Intent

Dear Mr. Kononowitz:

This letter of intent (“Agreement”), effective when executed by all the parties hereto, will evidence the current mutual intent, as set forth in Article I below, of New Jersey Resources Company, a New Jersey corporation (“NJR”) and Enron North America Corp., a Delaware corporation (“ENA”), to evaluate ENA’s and NJR’s possible joint development of fuel cell projects in the State of New Jersey (together, the “Proposed Projects”).  NJR and ENA are sometimes referred to individually as a “Party” and collectively as the “Parties.”

This Agreement is intended to set forth certain basic terms of the understanding reached to date and to serve as a basis for further discussions and negotiations among the Parties with respect to the Proposed Projects.  The matters set forth in Article I are not intended to and do not constitute a binding agreement of the Parties with respect to the goods and services comprising the Proposed Projects.  Any such binding agreement will only arise upon the negotiation, execution and delivery of mutually satisfactory definitive agreements and the satisfaction of the conditions set forth therein, including the approval of such agreements and the Proposed Projects by the respective board of directors of each Party.  The matters set forth in Article II do constitute binding agreements of the Parties.

In consideration of the rights and obligations of the Parties hereunder, and other good and valuable consideration, the receipt and sufficiency of which being hereby acknowledged by the Parties, the Parties hereby agree as follows.

Article I

The Proposed Projects
1.  
The Parties will meet to discuss the Proposed Projects and the necessary agreements relating thereto. ENA and NJR may conduct a due diligence investigation regarding the Proposed Projects.  The Parties will cooperate with each other in such investigation and will disclose to the other relevant information in their possession pertaining thereto, as reasonably requested. It is understood that ENA and NJR are not, by virtue of this agreement, undertaking any liability with regard to the Proposed Projects; any such undertaking would be addressed in a subsequent definitive agreement.  

2.
Neither Party is obligated hereunder to enter into any definitive agreement with the other, with respect to the Proposed Projects.  It is currently anticipated, however, that any such definitive agreements will include, without limitation, the basic business points identified in Exhibit “A” attached hereto.

Article II

Binding Agreements

1.
Term.  This Agreement shall remain in force and effect until the earliest to occur of the following events:  (i) an entity or entities other than ENA and NJR enter into definitive agreements in order to develop a project that is similar to the Proposed Projects; or (ii) until such time that it becomes clear to either Party that the NJR/ENA joint development effort will not be economically viable or otherwise successful; or (iii) September 1, 2001 (the “Term”).  The provisions of Section 2, Confidentiality, shall survive any termination of this Agreement, as necessary for them to expire according to their terms as expressed in that section.
2.
Confidentiality.  This Agreement does not supersede, modify or replace the Confidentiality Agreement signed by the parties (or their affiliates) on or around January 26, 2001, which is incorporated herein by reference, and which binds the parties to this Agreement.

3.
Representations and Warranties.  Each Party hereby represents and warrants to the other Party that this Agreement (a) has been validly executed and delivered, (b) has been duly authorized by all action necessary for the authorization hereof, and (c) is the legal, valid and binding obligation of such Party, enforceable in accordance with its terms.

4.
Expenses.  Each Party shall bear its own costs associated with negotiating and performing under this Agreement.

5.
Approval.  No Party shall be bound by any definitive agreement relating to the Proposed Projects until (a) such Party’s respective Board of Directors, and other senior management or governing body where required, shall have approved the definitive agreement, (b) such Party shall have agreed to and executed a definitive written agreement, and (c) all conditions precedent to the effectiveness of any such definitive agreements shall have been satisfied, including the obtaining of any and all requisite federal and state regulatory orders or approvals which are satisfactory in form and substance to the Parties, if such approval is required.

6.
Entire Agreement.  This Agreement constitutes the entire agreement of the Parties relating to the subject matter hereof and supersedes all prior discussions, agreements or understandings, whether oral or written, relating to such subject matter, except for the confidentiality agreement referenced in paragraph II 2.  There are no other written or oral agreements or understandings among the Parties.  Any amendment of this Agreement must be written and signed by both Parties.  A Party may only waive a provision of this Agreement in writing. No failure to exercise, no delay in exercising, and no course of dealing or trade custom with respect to, any provision of this Agreement shall waive such provision. 

7.
Governing Law.  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS, WITHOUT GIVING EFFECT TO CONFLICT OF LAWS PRINCIPLES.

8.
NON-INCLUSIVE; NON-BINDING.  THIS AGREEMENT DOES NOT CONTAIN ALL MATTERS UPON WHICH AGREEMENT MUST BE REACHED IN ORDER FOR THE PROJECT TO BE COMPLETED.  THIS AGREEMENT: (1) IS MERELY INTENDED TO EXPRESS THE DESIRE OF THE PARTIES TO NEGOTIATE A TRANSACTION THAT WILL BE FINALIZED IN A WRITTEN AGREEMENT AT A FUTURE TIME; (2) DOES NOT CREATE AND IS NOT INTENDED TO CREATE A BINDING AND ENFORCEABLE CONTRACT BETWEEN THE PARTIES WITH RESPECT TO THE PROVISIONS OF ARTICLE I AND THE SUBJECT-MATTER OF THE PROJECT; AND (3) MAY NOT BE RELIED UPON BY A PARTY AS THE BASIS FOR A CONTRACT BY ESTOPPEL OR OTHERWISE.  A BINDING COMMITMENT WITH RESPECT TO THE PROJECT CAN ONLY RESULT FROM THE EXECUTION AND DELIVERY OF DEFINITIVE AGREEMENTS.  THE PARTIES AGREE THAT THEY HAVE HAD THE BENEFIT OF COUNSEL IN PREPARING THIS LETTER OF INTENT, AND THEY FURTHER AGREE THAT NO ACTIONS ON THE PART OF EITHER PARTY SHALL BE DEEMED TO RENDER THIS AGREEMENT A BINDING OBLIGATION WITH RESPECT TO THE PROVISIONS CONTAINED IN ARTICLE I AND THE SUBJECT MATTER OF THE PROJECT.
9.
Relationship of the Parties.  The Parties shall not be deemed in a relationship of partners or joint venturers by virtue of this Agreement, nor shall either Party be an agent, representative, trustee or fiduciary of the other.  Neither Party shall have any authority to bind the other to any agreement.


10.
Binding Arbitration.  The Parties shall attempt to resolve any dispute, controversy, difference or claim arising between them concerning the interpretation, performance or enforcement of this Agreement (a “Dispute”) through direct discussion.  If, in the sole opinion and discretion of either Party, such discussion is unsuccessful, such Party may submit the Dispute to mediation.  Unless otherwise agreed by the Parties, the mediation will be submitted to the American Arbitration Association (“AAA”) and will be held in Houston, Texas for at least three (3) days.  If the mediation attempt is unsuccessful, either Party may submit the Dispute to the AAA for binding arbitration before three arbitrators, one chosen by each Party (each, a “Party Arbitrator”) and the third, the chief arbitrator, chosen by the Party Arbitrators.  The Party Arbitrators may consult with their principals on any question.  If at least two arbitrators agree and so order it, the losing Party will pay the reasonable legal fees and costs incurred by the other Party with respect to the arbitration.

11.
LIMITATION OF LIABILITY.  NOTWITHSTANDING ANYTHING HEREIN TO THE CONTRARY, NEITHER ENA NOR NJR, NOR THEIR RESPECTIVE DIRECTORS, OFFICERS, SHAREHOLDERS, MANAGERS, OR EMPLOYEES WILL BE LIABLE TO ANY OTHER PARTY, OR ITS DIRECTORS, OFFICERS, SHAREHOLDERS, MANAGERS OR EMPLOYEES, WHETHER UNDER BREACH OF CONTRACT, BREACH OF WARRANTY, TORT LIABILITY (INCLUDING WITHOUT LIMITATION BOTH NEGLIGENCE AND STRICT LIABILITY), STRICT LIABILITY OR OTHERWISE, FOR ANY INCIDENTAL, SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES WHATSOEVER (INCLUDING WITHOUT LIMITATION LOST PROFITS OR REVENUE) OF ANY NATURE CONNECTED WITH OR RESULTING FROM PERFORMANCE OF THIS AGREEMENT, BUT RATHER SHALL BE LIABLE ONLY FOR DIRECT ACTUAL DAMAGES ARISING FROM THE BREACHING PARTY’S WILLFUL BREACH OR SOLE, JOINT OR CONCURRENT NEGLIGENCE.
12.
Assignment.  Neither Party may assign this Agreement without the prior written approval of the other Party, which approval shall not be unreasonably withheld or delayed.  Notwithstanding the foregoing, however, either Party may assign its obligations hereunder to any of its affiliates.  

If the provisions of Article I correctly set forth our current understanding and the provisions of Article II set forth our binding agreement, please execute both originals of this Agreement in the space provided below, retain one fully-executed original for your file, and return one of the other originals to the undersigned.  This Agreement may be executed in counterparts, and all such counterparts together shall constitute but one agreement.

Very truly yours,

ENRON NORTH AMERICA CORP.
1200 Smith Street

Houston, TX  77002

By:






Printed Name: Jeff Ader

Title: Vice President

Acknowledged, Agreed to and Accepted,

this 1st day of March, 2001:

NEW JERSEY RESOURCES COMPANY

By:






Printed Name:






Title:







EXHIBIT A TO LETTER OF INTENT

BETWEEN NEW JERSEY RESOURCES AND ENRON NORTH AMERICA

Parties:
New Jersey Resources Company (“NJR”)




Enron North America (“ENA”)

Description of Transaction

NJR and ENA have expressed interest in jointly developing certain fuel cell projects within the State of New Jersey, including arranging for or providing contracts for the engineering, procurement, construction, installation and testing of fuel cell electrical generation facilities comprised of single or multiple fuel cell power plants, operation and maintenance of such plants, fuel supply arrangements, and power marketing.  The purpose of this term sheet is to outline general activities which need to be undertaken in order to accomplish these goals.  The scope of each Party’s activities will be further developed and outlined in a Project Development Agreement on a project-by-project basis.

Project Development

The Parties will locate sites for the development of fuel cell power plants. Initial applications will be installed on the natural gas system of NJNG, unless the Parties agree to other opportunities outside the NJNG service area. ENA and NJR will supervise the development of approved sites for the installation of the plants, including any rezoning, environmental impact studies, permitting and electrical interconnection contracts. Initial projects will focus on installations designed for distributed generation opportunities on the wholesale grid, and industrial “inside the fence” applications. Opportunities involving other applications will be evaluated on a case-by-case basis. 

Manufacturers Negotiations

ENA will negotiate orders with the fuel cell manufacturers to meet project milestones and establish quality control programs for product performance to meet minimum stated guarantees.

Engineering, Procurement and Construction

For a mutually agreed upon fee, one or both of the Parties will arrange all engineering, design, procurement, and construction activities and provide all labor, supervision, administration, materials, equipment, consumables, transportation, storage, and similar items, necessary to complete the design, construction, commissioning, testing, startup, operator training, technical assistance during start-up and placement into service of the facilities.  

Fuel Supply

One or both of the Parties will manage the wholesale supply of natural gas (including related price hedging), and NJR will negotiate and manage the transportation of the gas on the local distribution company.    

Power Marketing

The fuel cells will be interconnected into the transmission or distribution power grid, depending on the size and location of each project.  ENA will manage the scheduling, dispatch and sale of the power out of the facilities. The electrical output of these farms includes electric energy, ancillary services and a potential green premium.  Energy and ancillary services will be dispatched into the PJM Pool.  A dispatch schedule and bidding strategy that maximizes the value of the plants in the wholesale market will be devised and implemented daily by ENA.  Revenues from the sale of the plant’s electrical output will serve to offset operating costs.

Operations and Maintenance

For a mutually agreed upon fee, one or both of the Parties will be responsible for the ongoing operations and maintenance of the plants, which includes site maintenance, budgeting, ordering and managing consumables such as nitrogen, catalysts, and absorbents, maintaining the water treatment system, managing the water supply, and performing basic on-going maintenance of the fuel cell plants.

Funding Sources

NJR and ENA will pursue state and federal sources of funds to help offset the costs of fuel cells.  The Parties will petition for any state conservation and renewable funds created to encourage “green” power technologies and will file for federal rebates and tax credits as a means of reducing the installation costs of the fuel cell facilities. After the initial development phase, privately funded projects will be evaluated.

THIS SUMMARY OF TERMS AND CONDITIONS IS ONE ATTACHMENT TO A LETTER OF INTENT DATED _____  __, 2001, AND IS NOT TO BE CONSIDERED SEPARATELY FROM SUCH LETTER.  EXCEPT AS SET OUT IN SUCH LETTER, THE LETTER OF INTENT AND THE ATTACHMENTS THERETO ARE NOT INTENDED TO BE COMPLETE AND ALL-INCLUSIVE OF THE TERMS OF THE PROPOSED TRANSACTION, NOR DOES SUCH LETTER OR THE ATTACHMENTS CREATE A BINDING AND ENFORCEABLE CONTRACT BETWEEN OR COMMITMENT OR OFFER TO ANY PARTY OR PARTIES.
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