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Mutual Confidentiality Agreement


This Agreement is made and entered into this 28 day of   FORMDROPDOWN 
, 2000 by and between Aether Systems, Incorporated, a Delaware Corporation with offices at 11460 Cronridge Drive, Owings Mills, Maryland 21117 and, Enron of Houston FORMTEXT 

     
, , Texas      .


WHEREAS, each party desires to furnish and each party desires to receive information relating to products, proposed products, marketing plans, services and/or proposed services of the other party for the purpose of possibly doing business with each other; and


WHEREAS, each party may disclose to the other party certain information which the disclosing party deems to be proprietary or confidential in order for the receiving party to evaluate such products, plans and/or services;


WHEREAS, prior to furnishing such information, each party requires a Confidentiality Agreement from the other party.


NOW, THEREFORE, in order to induce each other to disclose such proprietary or confidential information, and for other consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereby agree as follows:

1.  Confidentiality of Information.  Except as provided in this Agreement, neither party shall intentionally disclose to any other person, firm or corporation (other than to personnel of affiliated companies with a need to know and who receive such information subject to substantially similar restrictions as are contained in this Agreement) or use for its own benefit any information it receives from the other party that is designated as “Proprietary” or “Confidential”, whether such information is tangible or intangible, or is in written or machine readable form, or any information disclosed orally or visually to the receiving party.

2.  Permitted Uses.  The receiving party agrees that it will only use the Confidential Information for the following purpose: Product/technology evaluation and application development.

3.  Standard of Care.  Each party shall use at least the same degree of care to avoid inadvertent disclosure or unpermitted use of the other party’s Confidential Information which it employs with respect to its own proprietary or confidential information of a similar nature which it does not wish to have disseminated, published or disclosed.

4.  Inapplicability of Restrictions.  A party shall not have an obligation of confidentiality under this Agreement with respect to any  portion of the Confidential Information which:

(a)  is known to the receiving party at the time of its disclosure to the receiving party as reflected in its written records;

(b)  is or becomes publicly known through no wrongful act of receiving party;

(c)  is received from a third party without breach of the restrictions contained in this agreement.

(d)  is independently developed by the receiving party without reference to or reliance on the confidential information.

(e)  is furnished to any third party by the disclosing party without a similar restriction on such rights; or

(f)  is required by court order or governmental agency to be disclosed, provided that the disclosing party is informed of the court order and is given a reasonable opportunity to prevent disclosure of or have the Confidential Information maintained as confidential under a protective order.

1.  Ownership.  All Confidential Information is and shall remain the property of the disclosing party.  The receiving party shall be entitled to make only one (1) copy of the disclosing party’s Confidential information.  Additional copies shall be made only upon the disclosing party’s prior written approval.  All such Confidential Information and any copies thereof, shall be promptly returned to the disclosing party upon written request.

2.  Term.  The restrictions and obligations contained herein shall continue for a period of three (3) years from the date of each disclosure under this Agreement.

3.  No Future Business.  Neither this Agreement nor the disclosure or receipt of Confidential Information shall constitute or imply any promise or intention to enter into any contract or other business relationship or to make any purchase of products or services by either party or its affiliated companies or any commitment by either party or its affiliated companies with respect to the present or future marketing of any product or service.

4.  Miscellaneous.

(a)  This Agreement constitutes the entire Agreement and understanding of the parties with respect to the subject matter of this Agreement.  Any amendment or modification of this Agreement shall be in writing and executed by duly authorized representatives of the parties. 

(b)  This Agreement shall be binding upon the parties, their successors and assigns.  Neither party shall assign this Agreement or any Confidential information without the other party’s prior written consent.

(c)  The receiving party agrees that, in addition to whatever remedies may be available to the disclosing party under applicable law, the disclosing party shall be entitled to obtain injunctive relief with respect to any actual or threatened violation of this Agreement by the receiving party.  The receiving party expressly agrees that it shall bear all costs and expenses, including reasonable attorneys’ fees and costs, incurred by the disclosing party in enforcing the provisions of this Agreement.

(d)  This Agreement shall be governed by governed by, and interpreted in accordance with, the laws of the State of Maryland.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.

Aether Systems, Incorporated

By:  
 By: 


Name:  FORMDROPDOWN 

Name:      


Title:  FORMDROPDOWN 

Title:      


Date:      
Date:      
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