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EXCELLENCE IN PRACTICE






M E M O R A N D U M

To:
Ken Raber

From:
Michael S. Colo

Date:
July 12, 2000

Re:
ENRON Option To Purchase Real Estate



At your request, I have reviewed the draft of the captioned document.  My comments are as follows:

1.  Paragraph 3 – NCEMPA will not pay the cost of a title insurance policy for the Buyer.  Traditionally that cost is the obligation of the buyer of property.  In addition, the sentence about rescission of the option in the event NCEMPA cannot cure title defects is not appropriate.  If a title defect cannot be cured, the Buyer simply need not exercise the option to close.  The option money, however, should remain with NCEMPA.  The option money is the cost to look at the property.  Closing should be in Raleigh, or at some other mutually agreeable location, such as Rocky Mount, where the property is located.

2.  Paragraph 4 – Since NCEMPA does not own any adjoining property, this paragraph should be deleted.

3.  Paragraph 5 – The option money should not be returned to the Buyer in the event of damage to the property.  See Number 1 above.

4.  Paragraph 9 – The caption should be changed to “Termination and Renewal”.

5.  Paragraph 10 – On the penultimate line, insert a semicolon after the word “hereunder”, strike the “and”, insert “provided, however, that” after the semicolon, and insert “not between shall” and “be”. 

6. Paragraph 14 --  Delete the reference to the “Clerk” and insert, in lieu thereof,  “Register of Deeds”.

7.  Paragraph 15 (c) – After the word “Optionor” on the second line, insert “relating to the ownership, use , operation or leasing of the Property”.  Insert the same language in the eighth line after “proceedings”, striking the redundant “relating to”.  On the seventh line from the bottom insert “ownership,” before “use”.  On the third line from the bottom and at the end of the paragraph, add “affecting or potentially affecting the Property”.

8.   Paragraph 15(d) – Strike the paragraph in its entirety.

9.   Paragraph 15(g) – Strike the paragraph in its entirety. 

10.  Paragraph 16 – Strike the paragraph in its entirety.  The idea of conditions precedent to closing in not consistent with an option; rather, it is consistent with a contract to purchase.   What is consistent with an option is that the Buyer does not exercise the option until it is satisfied with the completion of its required conditions precedent.  

11. Paragraph 17 – Change the “and” immediately preceding the (ii) to an “or”.

12.  Paragraph 18 – Strike the paragraph in its entirety.

13.  Paragraph 21 – Strike the paragraph and move the substance to Paragraph 16; it is a representation of the owner.

14.  Paragraph 24 – Strike the paragraph in its entirety.

15.  Paragraph 25 – Strike the penultimate sentence.

16.  Paragraph 26 – The proviso should be applicable to the Optionor as well as the Optionee.


Please give me a call if you want to discuss any of the foregoing.  In addition,  feel free to share the foregoing comments with your contacts at ENRON and to suggest that ENRON’s attorney may feel free to call me directly (252.972.7105) to discuss any of the foregoing.
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