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From:�
Donn P. Pickett and R. James Slaughter�
�
Re:�
City of Vernon�
�
You have asked us to give you our opinion regarding whether Jorge Somoano, the Assistant Director of Resource Management for the City of Vernon (“Vernon”) Utilities Department, had authority to bind Vernon to either (1) eleven separate one year agreements for the purchase of power from Enron, or (2) a single eleven year agreement for the purchase of power.  Based on certain assumptions discussed below, we believe it is more likely than not that Mr. Somoano had ostensible authority to bind Vernon for eleven separate one year agreements.  We are less confident -- and it will depend on certain facts described below -- that Mr. Somoano had authority to bind Vernon for a single eleven year agreement.  


Under California law, authority may either be actual or ostensible.  Actual authority is “such as a principal intentionally confers upon the agent, or intentionally, or by want of ordinary care allows the agent to believe himself to possess.”  Civil Code § 2316.  Ostensible authority is “such as a principal, intentionally or by want of ordinary care, causes or allows a third person to believe the agent to possess.”  Civil Code § 2317.  Ostensible authority is predicated on the doctrine of estoppel:  if the principal, by its acts, leads another to believe that it has conferred authority upon the agent, it will be estopped from asserting, as against person who has justifiably relied on principal's acts, that it did not intend to confer such authority.  The key to finding ostensible authority is that the acts of the agent alone cannot establish authority; there must me some conduct of the principal.  Lindsay-Field v. Friendly, 36 Cal. App. 4th 1728, 1734 (1995).  


It is unclear whether that Mr. Somoano had actual authority to bind Vernon.  Pursuant to a Resolution of the Vernon City Council, discussed below, Mr. Somoano may have been an actual designee of the City Administrator empowered to enter into contracts on Vernon’s behalf.  We do not have information one way or the other regarding Mr. Somoano’s status as a designee of the City Administrator.  If he were an actual designee, Vernon would have “intentionally conferred upon” him the authority to enter into such agreements and therefore he would have actual authority.  His conduct, as we understand it, is consistent with actual authority.  On the other hand, Vernon may point to a comment Mr. Somoano made during a phone call with Kim Ward.  During the call with Ms. Ward, Mr. Somoano indicated that “I hope I don’t lose my job over this.”  Vernon may try to argue that this statement is evidence that Mr. Somoano was not sure whether he had the authority to enter into the agreements.  An equally plausible interpretation of this comment, however, is that Mr. Somoano was simply unsure whether he exercised his authority appropriately.  


Assuming, as we have been assured, that Mr. Somoano had purchased power from Enron under similar circumstances in the past, and such agreements were performed by Vernon, however, it is likely that a court would find that Mr. Somoano had ostensible authority to continue to bind Vernon.  Courts have found that evidence that similar acts of the agent were approved by the principal establishes ostensible authority.  Snukal v. Flightways Manufacturing, Inc.,  23 Cal. App. 4th 754, 779 (2000); Thompson v. Machado, 78 Cal. App. 2d 870 (1947); County First Nat. Bank of Santa Cruz v. Coast Dairies & Land Co., 46 Cal. App. 2d 355 (1941).  Therefore, the course of dealing between Enron and Vernon will be an important factor in determining whether Mr. Somoano had authority.  To the extent that he had entered into contracts for the purchase of power from Enron in the past -- and Vernon performed the contracts -- Vernon would likely be estopped from claiming that Mr. Somoano did not have authority to bind Vernon.


The question of whether Mr. Somoano had authority to bind Vernon to a long term contract is a less clear.  On June 20, 1999, the Vernon City Council passed Resolution     No. 7380 which approved revisions to the WSPP that were made as of June 1, 1999.  As described to the City Council in a letter dated June 13, 1999, the revisions 


empower the City Administrator or his designee(s) (per previous City Council authority) to undertake transaction not identified in the original “WSPP” agreement.  The transactions could be long-term power sales contracts, execution of confirmation agreements and other power sales transactions.  The revisions provide that action of this sort by said designees are considered authorized by the City, thus, transactions are enforceable even if a designee is acting in conflict with approved City policies.


It is unclear from the documents that we have received from Vernon what revisions grant that authority, and we do not read the WSPP agreement to so provide.  Nonetheless, it is clear that the City Council members voting on the Resolution understood that to be its effect.  If the documents, other than the explanatory letter, before the City Council did not in fact contain the revisions contemplated, Vernon might argue that it was not bound by such provisions.  If the parties had entered into other long-term contracts Enron would able to point to a consistent course of dealing between the parties to support its argument.  On balance, it is our opinion that Mr. Somoano more likely than not had the authority to enter into long term contracts on behalf of Vernon.





��(Footnote Continued from Previous Page.)�








(Footnote Continued on Next Page.)








Richard B. Sanders, Esq.


Elizabeth Sager, Esq.


Mr. Christian Yoder


�styleref "zDate"�November 15, 2000�


Page �page�2�








�filename�21288743.1�





 McCutchen�
�
McCutchen,  Doyle,  Brown  & Enersen,  llp�
�






Attorneys  At  Law�
Three Embarcadero Center


San Francisco, California 94111-4067


Tel. (415) 393-2000 Fax (415) 393-2286


www.mccutchen.com�
San Francisco


Los Angeles


Walnut Creek�
Palo Alto


Taipei�
�
�filename �21288743.1�/�info keywords�20578-0043�	�TIME \@ "MM/dd/yy"�11/15/00�  �TIME \@ "hh:mm AM/PM"�05:15 PM�











