Service Agreement No. ________

Enron Broadband Services

ePoweredTM  Media Cast
Service Agreement

Customer Information
Customer Name:
     


(Customer  entity name)





Customer Address:
     
                   


(Street)

(City)                                               (State)                              (Zip)


     

     

     


(Phone)

(Fax)

(Email)

Billing Address:
     

                   


(Street)

(City)                                               (State)                              (Zip)

Customer Contacts:






For Service Ordering Matters:
     



(Contact Name)






     

     

     


(Phone)

(Fax)

(Email)

For Technical Matters:
     



(Contact Name)






     

     

     


(Phone)

(Fax)

(Email)

For Billing Matters:
     



(Contact Name)






     

     

     


(Phone)

(Fax)

(Email)

Your Customer acceptance signature on this Service Agreement (“Service Agreement”) acknowledges that you understand and accept the terms and conditions set below, that you are duly authorized to execute this Service Agreement on Customer’s behalf, and that Customer agrees to be bound by the provisions hereof (including terms contained in the Standard Terms and Conditions).

CUSTOMER ACCEPTANCE

ENRON BROADBAND SERVICES ACCEPTANCE 

     

Enron Broadband Services, Inc..

Customer Entity Name







Authorized Customer Signature

Authorized Enron BroadbandServicesSignature

     

     

Date

Date

     

     

Typed or Printed Name

Typed or Printed Name

     

     

Title

Title

ePowered  Media Cast Terms and Conditions:

1.  This Service Agreement includes the Enron Broadband Services ePowered Services Standard Terms and Conditions of Service (“Standard Terms and Conditions”) issued by Enron Broadband Services, Inc. (“Enron Broadband Services” or “EBS”), a current copy of which is attached or has otherwise been made available for Customer’s review either in hard copy or at http://www.enron.net.  The Standard Terms and Conditions applicable to the Service to be delivered hereunder are hereby incorporated into the terms hereof.  Enron Broadband Services may amend the Standard Terms and Conditions at any time and Customer agrees to be bound by the amended Standard Terms and Conditions from and after the effective date of such amendment.

2.  This Service Agreement memorializes the basis on which Customer will purchase and Enron Broadband Services will provide the ePowered Media Cast services (the “Service”); provided, however, the Service Agreement is of no force and effect unless and until executed above by an authorized officer of Enron Broadband Services.

3.  The charges for the Service provided by Enron Broadband Services to Customer shall be the prices set forth in Enron Broadband Services’ price list for the Service attached hereto as Attachment B which is incorporated herein.  Customer agrees to pay for the Service as provided herein.

4.  The term of this Service Agreement commences on the date of Enron Broadband Services’ acceptance set forth above and shall continue for the term selected below:

 FORMCHECKBOX 

6 month term
 FORMCHECKBOX 

12 month term
 FORMCHECKBOX 
       24 month term

 FORMCHECKBOX 

special term:  





5.  Is Enron Broadband Services the agent for making local access connections for Customer?

Yes 
  No 

If yes, Customer hereby authorizes Enron Broadband Services and/or any applicable local exchange carrier to provision Customer’s local access requirements in connection with the Service.  This designation of agency supersedes all previous designations of agency with respect to Service to Customer and shall remain in effect until cancelled in writing by Customer.


6.  Under no circumstances shall Enron Broadband Services in its performance of the Service be liable, whether in contract, tort, or other legal theory, for unauthorized access to Customer's network or facilities or Customer‑premises equipment; or for unauthorized access to or alteration, theft, duplication, or destruction of Customer's data files, programs, content, procedures, or information through accident, alleged fraudulent means or devices, or any other cause or method.

Except to the extent otherwise expressly provided in the Service Agreement, Enron Broadband Services shall not be liable for claims or damages resulting from or caused by:

1) Customer's fault, negligence or failure to perform Customer's responsibilities;

2) claims against Customer by any other party;

3) any act or omission of any other party; or,

4) equipment or services furnished by a third party.

For any claim arising under or related to provision of the Service or Enron Broadband Services' performance or nonperformance of the Service Agreement, Customer's damages, if any, shall be limited to those actually proven as directly attributable to the fault of Enron Broadband Services, subject to the following limitations:  IN NO EVENT WILL ENRON BROADBAND SERVICES BE LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES, OR DAMAGES FOR LOSS OF PROFITS, REVENUE, DATA, CONTENT, OR USE, WHETHER IN AN ACTION OR PROCEEDING IN CONTRACT, TORT, OR OTHERWISE EVEN IF ENRON BROADBAND SERVICES HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES AND WHETHER OR NOT CAUSED BY THE INTENTIONAL ACTS OR OMISSIONS OR NEGLIGENCE OF ENRON BROADBAND SERVICES, ITS EMPLOYEES OR AGENTS.  IN NO EVENT WILL ENRON BROADBAND SERVICES' LIABILITY ARISING OUT OF OR RELATING TO THE SERVICE AGREEMENT EXCEED THE AMOUNT PAID BY CUSTOMER TO ENRON BROADBAND SERVICES FOR THE PARTICULAR SERVICE TO WHICH SUCH CLAIMED LIABILITY RELATES DURING THE SIX (6) MONTH PERIOD PRECEDING THE EVENT OR CIRCUMSTANCE GIVING RISE TO SUCH LIABILITY INCLUDING BUT NOT LIMITED TO MISTAKES, OMISSIONS, INTERRUPTIONS, DELAYS, TORTIOUS CONDUCT OR ERRORS OR OTHER DEFECTS RELATED TO THE SERVICE.

ENRON BROADBAND SERVICES ePOWEREDTM SERVICES

STANDARD TERMS AND CONDITIONS OF SERVICE

The following Standard Terms and Conditions (the “Standard Terms and Conditions”) apply to and are a part of the EBS Sales Order, Customer Service Order, Service Agreement, and/or other EBS contract (the "Service Agreement") between Enron Broadband Services, Inc. ("EBS") and the Customer ("Customer") referred to in the Service Agreement to which these Standard Terms and Conditions are attached or otherwise related or referenced.  ANY PURCHASE ORDER OR OTHER DOCUMENTATION OF CUSTOMER PERTAINING TO THE SERVICE AGREEMENT OR THE SERVICES OR GOODS COVERED THEREBY SHALL NOT MODIFY, CONTRADICT OR OTHERWISE CHANGE THESE STANDARD TERMS AND CONDITIONS OR THE OTHER PROVISIONS OF THE SERVICE AGREEMENT.  IN THE EVENT OF ANY INCONSISTENCY, THESE STANDARD TERMS AND CONDITIONS AND THE OTHER PROVISIONS OF THE SERVICE AGREEMENT SHALL CONTROL.  When referred to collectively, EBS and Customer may each be referred to herein as a "Party" and collectively as the "Parties."

1.
Scope of the Service.

A. In accordance with the Service Agreement including these Standard Terms and Conditions, Customer agrees to purchase from EBS and EBS, upon and subject to its acceptance of the Service Agreement, agrees to provide the ePoweredTM service ("Service") indicated in the Service Agreement and described in Attachment A attached hereto and incorporated herein.

B. EBS shall provide Customer with a policies and procedures document which discusses standard technical support relative to the Service, and instructs Customer how to contact EBS, and the EBS technical support staff, by means of telephone, email, and pager. The EBS Network Control Center ("NCC") will monitor the Service being provided to Customer for purposes of maintaining Service availability and connectivity relating to the Service, and also for providing reasonable and appropriate outage response and trouble‑shooting related to the maintenance of such availability and connectivity. In the event of an outage or failure of connectivity relating to the Service, the NCC will utilize EBS's standard outage response and trouble‑shooting protocols which will include notification to Customer in a manner consistent with a notification process mutually agreed by the Parties. Customer will submit written information which specifies Customer trouble contacts and any pertinent Service configuration details to EBS prior to scheduling of any Service-related installations. Such information provided by the Customer will remain in effect until amended or rescinded by Customer in writing in advance.

C. EBS will provide Customer with an emergency access telephone number. Customer agrees to use this emergency number only in instances which could reasonably be described as emergency in nature, and which have occurred through no fault of Customer.  In the event that Customer requires a non​standard form of technical support, where such non‑standard form of support is not in the nature of an emergency, Customer may make special contractual arrangements with EBS to provide such nonstandard service under terms and conditions to be mutually agreed by the Parties.

2.
Contract Term and Termination.

A. The term of the Service Agreement shall commence on the date specified in the Service Agreement accepted by EBS, and, unless otherwise terminated in accordance with the terms of the Service Agreement, shall continue for the period specified in such Service Agreement.

B. In addition to certain other rights to terminate the Service Agreement as may be provided therein, either Party may terminate the Service Agreement in the event of any material breach thereof that is not cured within fifteen (15) days of written notice thereof.  Either Party may terminate the Service Agreement immediately upon notice to the other Party should the other Party:  (i) admit in writing its inability to pay its debts generally as they become due; (ii) make a general assignment for the benefit of its creditors; (iii) institute proceedings to be adjudicated a voluntary bankrupt, or consent to the filing of a petition of bankruptcy against it; (iv) seek reorganization under any bankruptcy act, or consent to the filing of a petition seeking such reorganization; or (v) have a decree entered against it by a court of competent jurisdiction appointing a receiver, liquidator, trustee or assignee in bankruptcy or in insolvency covering all or substantially all of such Party’s property or providing for the liquidation of such Party’s property or business affairs, provided that such decree is not vacated within 45 days.

C. The provisions of the Service Agreement that by their nature survive termination will survive, but in all other respects the obligations of the Parties created by the Service Agreement will cease upon termination of the Service Agreement.  Customer agrees that it will not be entitled to receive any compensation, damages, or indemnification of any sort arising out of termination of the Service Agreement in accordance with its terms.

3.
Pricing and Invoicing.

A. Customer agrees to pay EBS all recurring and non‑recurring fees and charges in connection with the Service as detailed in the Service Agreement.  Prices for the Service are exclusive of all sales, use, gross receipts, excise, access, bypass, franchise and other local, state and Federal taxes, fees, charges, or surcharges, however designated, imposed on or based upon the provision, sale or use of the Service, and Customer will be responsible for payment of all such taxes.  If sales of the Service to Customer are exempt from such taxes, Customer will furnish to EBS appropriate exemption certificates or other evidence of such exemptions.

B. Unless otherwise provided in the Service Agreement, EBS may change prices for the Service at any time by issuance of a revised price list (including via electronic posting) or other announcement of price change.  Unless otherwise provided in the Service Agreement, price changes shall be effective upon sixty (60) days prior notice.  Price changes will not apply to Service already provided by EBS.

C. Upon and subject to credit approval by EBS, payment terms shall be net fifteen (15) days from date of invoice.  All payments shall be made in U.S. currency.  If at any time Customer is delinquent in the payment of any invoice or is otherwise in breach of the Service Agreement, EBS may, in its discretion, refuse to provide Service or may require Customer to prepay for further Service or, without further notice, and in addition to all other remedies, may terminate the Service Agreement.  Any sum not paid by Customer when due shall bear interest until paid at a rate of 1.5% per month (18% per annum) or the maximum rate permitted by law, whichever is less.

D. If Customer disputes any portion of the charges contained in an invoice, Customer must pay the undisputed portion of the invoice in full and submit a documented claim for the disputed amount.  All claims must be submitted to EBS within 60 days of receipt of invoice for such Service.  If Customer does not submit a claim within such period and in the manner stated above, Customer waives all rights to dispute such charges.  Unless disputed as stated above, invoices shall be deemed to be correct and payable in full by Customer.

4.
Service Delivery.

EBS shall endeavor to schedule equipment installation, circuit deliveries, interconnections, testing and turn-up and commencement of Service availability and delivery of Service in accordance with the dates specified in or in accordance with the Service Agreement, unless alternative dates are agreed in writing by the Parties.  Dates scheduled are estimates only and EBS shall not be liable for damages, costs, or claims of any kind arising from any failure to meet such dates.

5.
Confidential Information.

Each Party agrees to keep confidential such information of the other Party that is identified as confidential by the providing Party or which the receiving Party knows or has reason to believe is treated as confidential by the providing Party (“Confidential Information”).  Such Confidential Information will not be used or disclosed except as authorized by the providing Party.  Such information will be disclosed to employees, agents, or contractors of the receiving Party or to employees, agents, or contractors of affiliates of the receiving Party, in any case only on a “need-to-know” basis and only after such individuals are informed of the confidential nature of the information and obligated to maintain confidentiality.  Confidential Information will not include information which is now or becomes part of the public domain through no fault of the receiving Party, was already known by the receiving Party at the time of disclosure, is independently developed by the receiving Party without the use of the other Party’s Confidential Information, or is lawfully obtained from a third Party.  If the receiving Party is subpoenaed or ordered by any court or governmental agency to disclose Confidential Information of the other Party, it will provide prompt written notice to the other Party so as to allow such Party to seek a protective order or confidential treatment of such information.

6.
Duties and Responsibilities of EBS.

A. EBS shall provide the Service in accordance with the Service descriptions, terms and conditions contained in the Service Agreement.  Unless otherwise specified in the Service Agreement, EBS is not responsible to provide any connection equipment or other equipment or software to Customer to enable it to receive and utilize the Service and EBS shall not be responsible for any equipment or cabling that connects equipment of any kind that is not provided by EBS in connection with the Service.  EBS shall not be responsible for the installation, operation, or maintenance of equipment or software not provided by EBS unless specifically otherwise agreed by the Parties in writing.  EBS shall not be responsible if any changes in the Service cause equipment or software not provided by EBS to become obsolete, require modification, or otherwise affect performance of such equipment or software.

B. EXCEPT AS MAY BE EXPRESSLY PROVIDED IN THE SERVICE AGREEMENT, EBS MAKES NO WARRANTY WITH RESPECT TO THE SERVICE OR TO ITS PERFORMANCE UNDER THE SERVICE AGREEMENT AND SPECIFICALLY EXCLUDES ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  EXCEPT AS MAY OTHERWISE BE EXPLICITLY STATED IN THE SERVICE AGREEMENT, EBS'S SOLE LIABILITY, AND CUSTOMER'S SOLE REMEDY FOR BREACH OF SERVICE LEVEL COMMITMENTS, IF ANY, OR OF ANY EXPRESS WARRANTY OR OTHER NON-CONFORMING PERFORMANCE IS THAT EBS WILL USE COMMERCIALLY REASONABLE EFFORTS TO MAKE THE SERVICE OR EBS’S OTHER PERFORMANCE CONFORM.

7.
Duties and Responsibilities of Customer.

A. Unless otherwise provided in the Service Agreement, Customer shall, at its own expense, provide all necessary preparations and equipment required to interconnect with EBS's network and to comply with EBS's installation and maintenance specifications for delivery of the Service. Customer shall be responsible for the costs of relocation or removal of connectivity that results from the actions of Customer, and shall, if pertinent to the particular Service, provide EBS, or its agents, with reasonable access to Customer's premises to perform any acts required to deliver the Service or otherwise comply with the terms and conditions of the Service Agreement.

B. Customer agrees to comply with all laws, rules, and regulations applicable to its use of the Service and, if pertinent to the Service, to any content Customer provides to EBS.  Customer shall be liable for any and all damages to EBS property that may be located on Customer's premises, excluding reasonable wear and tear and excluding damage caused by EBS's negligence.  Upon expiration or termination of the Service Agreement, Customer shall surrender to EBS any equipment or other property owned or leased by EBS that has been provided to Customer.

C. Customer shall not, nor shall it permit or assist others to:  use the Service for any unlawful purpose or for any purpose other than that for which it is intended; fail to maintain any equipment it provides in accordance with either EBS's, or the relevant equipment manufacturer's, specifications; or alter, tamper with, adjust, or repair the Service.  Upon the occurrence of any of the foregoing violations of Customer's commitment, EBS shall be completely released from any liability or obligation (including any warranty or indemnity obligations) to Customer relative to the Service and may suspend its performance and/or terminate the Service Agreement; and Customer shall be liable to EBS for costs or damages incurred by EBS resulting therefrom.

D. Customer shall not, nor shall it permit or assist others to, abuse or fraudulently use the Service, including, but not limited to the following circumstances: 1) obtaining or attempting to obtain Service by any means or device with intent to avoid payment; 2) unauthorized access, misappropriation, alteration, destruction, or any attempt thereof, of any content or other information of another EBS customer by any means or device; 3) using the Service so as to interfere with the use of the EBS network by other customers or authorized users, or in violation of the law, or in aid of any unlawful act; 4) using the Service in a manner which, in the sole opinion of EBS, is not in accordance with the generally accepted rules of Internet, broadcast transmission, or other pertinent conduct and etiquette as may be reasonably adopted and interpreted by EBS.

E. Customer agrees to execute and abide by the terms and conditions of any license agreement (a copy of which shall be provided by EBS) designed to protect intellectual property rights in any aspects of the Service or software related thereto as may be required from time to time by EBS or by its licensors.  Termination of any of such license agreements by EBS or the licensor in respect of Customer or otherwise may result in immediate termination of the Service Agreement by EBS.

F. Except as otherwise expressly provided in the Service Agreement, nothing in the Service Agreement shall be construed to constitute a grant, transfer, assignment or license by EBS to Customer of EBS's property, including, without limitation, property interests in EBS's trademarks, service marks, trade names, inventions, technology, patents, or copyrights.  Unless otherwise agreed by the Parties, Customer agrees to utilize the Service for its own use only and will not resell the Service to a third party, transport content of a third party not licensed to it or allow others to use the Service.

G. Upon the occurrence of any of the foregoing violations of Customer's responsibilities, EBS may, without further notice, and in addition to all other remedies, suspend its performance and/or terminate the Service Agreement with no further obligation to Customer.

8.
Systems Not Provided by EBS.

A. Customer shall be responsible for the selection, use, and compatibility of equipment and software not provided by EBS, notwithstanding any EBS specification or recommendation therefor.  In the event that such equipment or software impairs Customer's use of the Service, Customer shall nonetheless be liable for payment to EBS for provision of the Service. Upon notice from EBS that the equipment or software not provided by EBS is causing, or is likely to cause, a hazard, interference, or obstruction of the Service, Customer shall eliminate such hazard, interference, or Service obstruction.  EBS reserves the right to discontinue the Service and to disconnect the Customer equipment until such hazard, interference, or obstruction is corrected.

B. If Customer provides its own equipment in conjunction with the Service, then Customer is fully responsible for the installation, maintenance, and configuration of such Customer‑provided equipment, unless otherwise agreed to in writing between the Parties.  EBS must approve in advance the make, model, and/or software revision of any Customer‑provided equipment, and EBS shall have the right, in cooperation with Customer, to set the initial configuration for such equipment interface into the EBS network and the Service.

9.
Limitation of Liability.

A. Under no circumstances shall EBS in its performance of the Service be liable, whether in contract, tort, or other legal theory, for unauthorized access to Customer's network or facilities or Customer‑premises equipment; or for unauthorized access to or alteration, theft, duplication, or destruction of Customer's data files, programs, content, procedure, or information through accident, alleged fraudulent means or devices, or any other cause or method.

B. Except to the extent otherwise expressly provided in the Service Agreement, EBS shall not be liable for claims or damages resulting from or caused by:

5) Customer's fault, negligence or failure to perform Customer's responsibilities;

6) claims against Customer by any other party;

7) any act or omission of any other party; or,

8) equipment or services furnished by a third party.

C. For any claim arising under or related to provision of the Service or EBS's performance or nonperformance of the Service Agreement, Customer's damages, if any, shall be limited to those actually proven as directly attributable to the fault of EBS, subject to the following limitations:  IN NO EVENT WILL EBS BE LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES, OR DAMAGES FOR LOSS OF PROFITS, REVENUE, DATA, CONTENT, OR USE, WHETHER IN AN ACTION OR PROCEEDING IN CONTRACT, TORT, OR OTHERWISE EVEN IF EBS HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES AND WHETHER OR NOT CAUSED BY THE INTENTIONAL ACTS OR OMISSIONS OR NEGLIGENCE OF EBS, ITS EMPLOYEES OR AGENTS.  IF THE SERVICE AGREEMENT SPECIFIES A CREDIT ALLOWANCE OR REFUND IN THE EVENT THE SERVICE DOES NOT FUNCTION PROPERLY, THE LIABILITY OF EBS ARISING OUT OF THE FURNISHING OF SERVICE SHALL BE LIMITED TO THE EXTENSION OF SUCH CREDIT ALLOWANCE OR REFUND WHICH SHALL BE THE SOLE REMEDY OF CUSTOMER.  IN NO EVENT WILL EBS'S LIABILITY ARISING OUT OF OR RELATING TO THE SERVICE AGREEMENT EXCEED THE AMOUNT PAID BY CUSTOMER TO EBS FOR THE PARTICULAR SERVICE TO WHICH SUCH CLAIMED LIABILITY RELATES DURING THE SIX (6) MONTH PERIOD PRECEDING THE EVENT OR CIRCUMSTANCE GIVING RISE TO SUCH LIABILITY INCLUDING BUT NOT LIMITED TO MISTAKES, OMISSIONS, INTERRUPTIONS, DELAYS, TORTIOUS CONDUCT OR ERRORS OR OTHER DEFECTS RELATED TO THE SERVICE.

10.
Indemnities.

A. If promptly notified of any action brought against Customer based on a claim that the Service provided by EBS and used by Customer infringes on a United States patent or copyright, EBS will defend such action at its expense and will pay any and all fees, costs, or damages that may be finally awarded in such action or resulting settlement. In the event that a final injunction is obtained against Customer prohibiting use of the Service by reason of EBS's infringement of a United States patent or copyright, EBS will, at its option and expense, either procure the right for Customer to continue using the Service, or arrange for alternative service which furnishes equivalent functionality, or direct Customer to discontinue using the Service and in such event, automatically terminating the Service Agreement.

B. Customer agrees to defend, indemnify and hold EBS harmless from and against all loss, damage, liability and expense, including reasonable attorney fees, from any third party claims arising out of Customer's activities, its use of the Service, or relating to content, information, or data it transmits using the Service or it provides to EBS including, without limitation, any claims for libel, slander, invasion of privacy, infringement of copyright, and invasion and/or alteration or duplication of records or data; claims for infringement of patents arising from the use of hardware or software not provided by EBS; and, any damages or loss incurred by EBS as a result of a failure of any piece of Customer-provided equipment that may be installed in EBS facilities in conjunction with providing the Service.

C. The indemnity obligations of this Section 10 are conditioned upon the indemnified Party promptly notifying the indemnifying Party in writing of any such claim, allowing the indemnifying Party to control the defense and all negotiations for settlement or compromise of such claim, and cooperating with the indemnifying Party in the defense and settlement of such claim, including providing to the indemnifying Party at the expense of the indemnifying Party such information and assistance as the indemnifying Party may reasonably request.  The indemnified Party may at its own expense be represented in such defense.

11.
General.

A. The Service Agreement will not be assigned or otherwise transferred by Customer without the prior written consent of EBS.

B. If any term or provision of the Service Agreement shall to any extent be invalid or unenforceable, the remainder of the Service Agreement shall not be affected thereby and each term and provision of the Service Agreement shall be valid and enforceable to the fullest extent permitted by law.

C. The headings in the Service Agreement documents are included only for convenience and shall not control or affect the meaning or construction of the Service Agreement.

D. The Service Agreement forms the entire agreement between the Parties with respect to the pertinent Service which is the subject thereof.  It supersedes all prior or contemporaneous agreements, understandings, or representations with respect to the subject matter hereof.  Except as expressly provided therein, the Service Agreement may not be modified or amended except in writing signed by both Parties.  Notwithstanding the foregoing, EBS may elect or be required by law to file with the appropriate regulatory agency tariffs respecting the Service or portions or aspects thereof.  In the event and to the extent that such tariffs have been or are filed respecting Service ordered by Customer, then the terms set forth in the applicable tariff shall apply to such Service including to EBS’s sale and delivery and Customer’s purchase and use thereof.

E. No waiver of any violation or nonperformance of the Service Agreement in one instance shall be deemed to be a waiver of any subsequent violation or nonperformance.  All waivers must be in writing.

F. All notices given under the Service Agreement shall be in writing and deemed duly given upon personal delivery (including courier service), overnight mail delivery, or five (5) days after deposit, postage prepaid, in the first class mail of the United States properly addressed to the other party at the address(es) noted on the Service Agreement, or at any other address(es) as the Party may designate by ten (10) calendar days prior written notice given in accordance with this provision.

G. Neither Party shall be liable to the other for acts or failures of performance beyond its reasonable control including, but not limited to, acts of God, or public enemy, acts of other parties, governmental laws, regulations or requirements, the acts or failure to act of any governmental authority, acts of civil or military authority, labor disputes, fires, riots, wars, embargoes, epidemics, floods, unusually severe weather, or shortage or absence of power or fuel.  This provision shall not apply to obligations to pay money.

H. Customer will act at all times as an independent contractor and will have no right or authority to act on behalf of, create any obligation for, or bind EBS in any way.  Nothing in the Service Agreement will be deemed to create a partnership or joint venture between the Parties.

I. Provision of the Service hereunder is subject to EBS's continuing approval, in its sole discretion, of Customer's creditworthiness.  Customer shall furnish such financial information as EBS may, from time to time, reasonably request for such purpose.

J. The rights and liabilities of the Parties arising out of or relating to the Service Agreement will be governed by the laws of the state of Oregon, without regard to principles of conflicts of laws, and any dispute arising out of or relating to the Service Agreement will be submitted to binding arbitration in Portland, Oregon, pursuant to the Commercial Arbitration Rules of the American Arbitration Association, and judgment on the award may be entered in any court of competent jurisdiction; provided, however, that either Party may seek preliminary injunctive or other equitable relief pending arbitration to prevent irreparable harm.  In determining and issuing awards pursuant to any arbitration commenced hereunder the Parties expressly agree and hereby instruct the arbitrator(s) to make determinations that are, to the greatest extent feasible, consistent with these Standard Terms and Conditions.  In the case of any award against EBS, the limitations in Section 9 hereof shall apply.  The prevailing party in any arbitration or litigation shall be entitled to recover all reasonable expenses thereof, including attorneys’ fees in connection with such proceedings or any appeal thereof.

Attachment A

Enron Broadband Services ePoweredTM Services

Standard Terms and Conditions of Service

ePoweredTM Media Cast

ePoweredTM Media Cast offers Content Originators and other Content Providers the opportunity to utilize the Enron Intelligent NetworkTM for streaming Content to End Users so they may experience high quality media Streams delivered directly to their desktops.  Enron Broadband Services selects and contracts with Content Distributors such as Internet Service Providers and Local Exchange Carriers to distribute the Content to their End Users.

Through an extensive distributed server architecture, Enron Broadband Services delivers live and on-demand streaming media to End Users.  Both enterprise and consumer Content is streamed at bit rates from 1 kbps to 1 Mpbs and beyond.

1. Definitions.

1.1. “Content” means multimedia comprised of audio, video, text, graphics, and other data types yet to be determined, or any combination thereof.

1.2. “Content Distributor” means a person or entity that distributes Content, under contract with Enron Broadband Services, to End Users.

1.3. “Content Originator” means any person or entity creating or otherwise originating Content.

1.4. “Content Provider” means a person or entity providing Content to Enron Broadband Services for delivery ultimately to End Users, and includes Content Originators and aggregators.

1.5. "End User" means the end user or retail customer of a Content Distributor consuming Content delivered over such Content Distributor's network.

1.6. “Enron Intelligent Network” or “EINTM” means Enron Broadband Services’ IP network and servers.

1.7. “ePowered Media Cast” means the service provided by Enron Broadband Services as described above.

1.8. “Service Origination Point(s)” means the Enron Broadband Services' points of presence ("PoPs") at which Customer will deliver properly formatted Content Streams or files to Enron Broadband Services pursuant to the Service Agreement.

1.9. “Service Termination Point(s)” means the point(s) at which Content transported over the Enron Intelligent Network pursuant to the Service Agreement is delivered to Content Distributors for distribution to End Users.

1.10. "Streams" means multimedia streams of digitally-encoded data that enable the delivery of multimedia to End User computers. 

2. Interconnection.  Identity and availability of Service Origination Points and Service Termination Points, Customer equipment and connection requirements, and other requirements for interconnection and use of the ePowered Media Cast service shall be only as and when determined by Enron Broadband Services from time to time and communicated to Customer in writing or by Enron Broadband Services’ website at http://www.enron.net.  Customer may connect to the EIN only at such approved Service Origination Points and only in accordance with specifications and instructions from Enron Broadband Services.  Schedules for interconnection and otherwise related to delivery of the ePowered Media Cast service shall be determined by the parties and approved in writing by Enron Broadband Services. All such scheduled dates are estimates only.

3. Use of ePowered Media Cast. ePowered Media Cast service is provided to Customer solely for its use in transmitting Content to End Users, and Customer will not sublicense or otherwise redistribute Streams in any way other than for delivery to End Users.

4. Licensing Requirements.  See Section 7E of the Standard Terms and Conditions of which this Attachment A is a part.  Customer represents and warrants to Enron Broadband Services that Customer possesses sufficient rights to and interests in the Content it provides to Enron Broadband Services pursuant to this Service Agreement to allow performance hereof by the Parties without infringement or other violation of rights of third parties. Customer hereby grants to Enron Broadband Services a nonexclusive, nontransferable license during the term of this Service Agreement solely for the limited purpose of allowing Enron Broadband Services to perform its obligations under this Service Agreement.

5. Marketing.  Customer agrees that Enron Broadband Services may:  (i) use Customer’s name in public announcements concerning this Agreement and Enron Broadband Services’ general offerings of ePowered Media Cast; and,  (ii) include Customer’s name and logo on the Enron Broadband Services website and on Enron Broadband Services’ collateral materials related to ePowered Media Cast.

(5/14)  JDP

Legal Form

Legal Form


