THIS AGREEMENT is made the 

day of


2001

B E T W E E N :-

(1)
KLEIMAR N.V. of Suikerrui 5, 2000 Antwerp, Belgium (“Kleimar”)


and

(2)
ENRON CAPITAL & TRADE RESOURCES INTERNATIONAL CORP. acting through ENRON EUROPE FINANCE and TRADING LIMTED of London, UK (“Enron”)

WHEREAS :-

A.
Kleimar wish to charter a vessel from Enron on a time charter basis.

B.
Enron is willing to enter into a Contract of Affreightment with Kleimar

C.
Kleimar and Enron may from time to time enter into one or more other contracts relating to the carriage of cargo, transportation, freight and derivatives thereof (individually and together “Other Contracts”).

D.
Kleimar and Enron wish to regulate the performance of their respective obligations and provide a machinery for dealing with defaults.

IT IS AGREED :-

1 Kleimar shall charter a vessel from Enron on the terms and conditions of the time charter attached hereto at Appendix 1 (“the Time Charter”).

2 Enron will enter into a Contract of Affreightment with Kleimar on the terms and conditions of the contract attached hereto at Appendix 2 (“the COA”).

3 Kleimar shall within [

] days of a request by Enron provide a letter of credit from a first class London Bank reasonably acceptable to Enron in the amount of US$ 250,000 in the terms attached hereto as Appendix 3 (“the Letter of Credit”).

4 The Time Charter, COA and Other Contracts and the performance thereof shall be subject to the provisions of this Agreement and, in the event of any conflict between the provisions of this Agreement and either the Time Charter or COA or Other Contracts, the provisions of this Agreement shall prevail.

5.1
A default shall occur and be deemed to occur if:

(a) there is a Cross Default.

(b) Kleimar undergoes a material adverse change, that is to say:

(i) if Kleimar’s Capital and Reserves plus Subordinated Loans falls below eight million (8,000,000) Euros.

(c) Kleimar or Enron is unable or admits an inability to pay its debts as they fall due, suspends making payments on any of its debts or, by reason of actual or anticipated financial difficulties starts negotiations with any of its creditors with a view to rescheduling its liabilities, or if any corporate action or proceedings or other procedure is taken in relation to any of the above, or if a liquidator, receiver, administrator, administrative receiver or other similar officer is appointed in respect of their behalf or any of their assets or if any analogous step is taken in any jurisdiction; or

(d) Kleimar undergoes a change of ownership.

(e) Kleimar fails to provide the Letter of Credit in accordance with Clause 3.

(in each case, a “Default”.)

5.2
In the event of a Default, the party in default shall be deemed to have repudiated the Time Charter, the COA and Other Contracts, and the other party in its sole discretion, shall, by or at any time after giving notice specifying the nature of the Default, be entitled but not obliged to terminate the Time Charter, the COA and Other Contracts and claim compensation following netting out from that date (“Termination Date”) as provided in Clause 7 without prejudice and in addition to any other claims, rights or remedies he might have.

6.1
There shall be a Cross Default if:- 

(f) during the currency of this Agreement, Kleimar fails to pay hire in accordance with the Time Charter, or Kleimar or any affiliates default on payment(s) under Other Contracts or on payments to any other freight related payments to third parties in an amount aggregate exceeding 250,000 USD.

(g) Kleimar or any affiliates are in material breach of the Time Charter, COA or Other Contracts and such breach has not been remedied within 5 days notice to do so.

6.2
Affiliate means any entity controlled directly or indirectly by Kleimar or any entity that controls directly or indirectly Kleimar, or any entity directly or indirectly under the same control as Kleimar and control means ownership of a majority of the voting power of that entity.

7.1
If the party not in default claims compensation following netting out:-

(a)
The Time Charter, COA and Other Contracts (other than contracts involving freight futures and other derivatives) will each be netted out in accordance with any provisions contained therein.

(b)
If and to the extent the Time Charter, COA and Other Contracts do not provide for netting out, the following provisions shall apply:-

(i)
the party not in default shall calculate its Gains, Losses and Costs resulting from the termination of the Time Charter, COA and Other Contracts at the Termination Date.  The Gains, Losses and Costs shall be determined by the party not in default acting in good faith and in a commercially reasonable manner (such determination to be conclusive and binding in the absence of manifest error) by comparing the value of the remaining term, period or cargo quantity under the Time Charter, COA or Other Contracts (had it not been terminated) to the equivalent market prices or value for the remaining term, period or cargo quantity either quoted by a bona fide third-party or which are reasonably expected to be available in the market under a replacement contract.  A party shall not be required to enter into replacement contracts in order to make such determination.  The party not in default shall aggregate such Gains, Losses and Costs with respect to all terminated contracts into a single net amount and notify the party in default of such amount.  If the aggregate Losses and Costs of the party not in default exceed its aggregate Gains, the party in default shall, within five (5) Business Days of receipt of such notice, pay such net amount to the party not in default, which amount shall bear interest at the rate of one month LIBOR plus 3% until paid.  If the aggregate Gains of the party not in default exceed its aggregate Losses and Costs, he shall pay such excess to the party in default on or before ten (10) days after the end of the month ending on or after the

(ii)
As used herein:

(aa)
“Costs” shall mean, with respect to such party, brokerage fees, commissions and other similar transaction costs and expenses reasonably incurred by such party;

(bb)
“Gains” shall mean, with respect to a party, an amount equal to the present value of the economic benefit, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to the Time Charter, COA or Other Contracts, determined in a commercially reasonable manner; and 

(c)
“Losses” shall mean an amount equal to the present value of the economic loss, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a contract, determined in a commercially reasonable manner.

(iii)
Without prejudice to the rights in Clauses 5 and 7, the party not in default may additionally, at its option and in its discretion, setoff, against any amounts owed to the other party or any affiliates under the Time Charter, COA and Other Contracts any amounts owed by the party in default to him thereunder.

8
This Agreement shall be referred to as the Master Agreement.

9
This Agreement shall be governed by and construed in accordance with English law and any dispute arising out of or in connection with this Agreement shall be referred to arbitration in London in accordance with the Arbitration Act 1996 or any statutory modification or re-enactment thereof save to the extent necessary to give effect to the provisions of this Clause.

The reference shall be to three arbitrators.  A party wishing to refer a dispute to arbitration shall appoint its arbitrator and send notice of such appointment in writing to the other party requiring the other party to appoint its own arbitrator within 14 calendar days of that notice and stating that it will appoint its arbitrator as sole arbitrator unless the other party appoints its own arbitrator and gives notice that it has done so within the 14 days specified.  If the other party does not appoint its own arbitrator and gives notice that it has done so within the 14 days specified, the party referring a dispute to arbitration may, without the requirement of any further prior notice to the other party, appoint its arbitrator and shall advise the other party accordingly.  The award of a sole arbitrator shall be binding upon both parties as if he had been appointed by agreement.
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