ARTICLE XX.  INDEMNIFICATION
20.1   Definitions.  The following defined terms shall apply with respect to the Parties obligations under this Article XX:

(a) “Claim” shall mean any and all demands, claims, suits and causes of action and any liability, costs, expenses and judgments incurred in connection therewith (including court costs and reasonable attorney’s fees) whether arising in equity, at common law, by statute or under the laws of contract, tort (including negligence or strict liability without regard to fault) or any other cause of action. 

(b) “Purchaser Indemnified Party” shall mean Purchaser, Purchaser’s Affiliates, the Lender, and their respective employees, officers, directors, agents, subcontractors and representatives.

(c) “Seller Indemnifying Party” shall mean Seller, Seller’s Affiliates, and their respective employees, officers, directors, agents, subcontractors and representatives.

(d) “Third Party” shall mean any natural person, corporation, company, partnership (general or limited), limited liability company, business trust, or other entity or association other than a Purchaser Indemnified Party or a Seller Indemnifying Party.

20.2
Seller Indemnity.
Seller agrees to indemnify, protect, defend and hold harmless each Purchaser Indemnified Party from and against the following:

(a) each and every Claim for personal injury (including death) or damage to tangible physical property of a Third Party to the extent based upon, in connection with, relating to or arising out of or alleged to arise out of the negligent or willfully wrongful acts or omissions of a Seller Indemnifying Party;

(b)
each and every Claim for fines or similar penalties imposed by a cognizant government resulting from Seller’s failure to comply with the provisions of Section 3.8 (Compliance with Governmental Rules and the Requirements of this Agreement);

(c)
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 15.2.2 (Infringement Cures and Defense);

[(d)
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 3.4 (Hazardous Materials Notification); and

(e)
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 6.6 (Lien Release) and Article XXIV (Liens and Claims)].


20.4

Comparative Fault.
Seller’s contractual obligations of indemnification under this Article XX shall apply even if due in whole or in part to Purchaser’s concurrent negligence, fault, breach of contract or warranty, or strict liability without regard to fault; provided, however, that such contractual obligation of indemnification shall not extend to the percentage of the damages or injuries attributable to Purchaser’s negligence, fault, breach of contract or warranty, or to strict liability without regard to fault imposed as a matter of law. In the event that both Seller and Purchaser are negligent, at fault or strictly liable without fault with respect to damage or injuries for which the provisions of this Article XX apply, then the Seller’s contractual obligations of indemnification shall still continue but Seller shall indemnify Purchaser only for the percentage of responsibility of the damage or injuries adjudicated to be attributed to Seller.
20.5 
Insurance.
Seller’s indemnification obligations under this Article XX shall apply regardless of the amount of insurance coverage held by Seller, including that under any worker’s compensation act, disability act, or other act or law which would limit the amount or type of damages, compensation, or benefits payable by or for Seller, and shall not be limited by any insurance carried or provided by the Seller in accordance with this Agreement or otherwise.

20.6 
Notice and Litigation.
It is a condition precedent to the Seller’s contractual obligations of indemnification under this Article XX that Purchaser shall provide written notice of a Claim promptly after such Claim is received by Purchaser. It is further a condition precedent to the Seller’s contractual obligations of indemnification under this Article XX that Seller shall thereafter have the right to participate in the investigation, defense and resolution of such Claim so long as the same does not impair Purchaser’s rights and interests.
20.7
Survival of Obligations.
The obligations to indemnify under this Article XX will continue in full force and effect notwithstanding the expiration or termination of this Agreement.
ARTICLE XXII.  ASSIGNMENT
22.1   Assignment by Seller  This Agreement may be assigned by Seller without Purchaser’s consent to a wholly owned subsidiary of Seller’s ultimate parent company subject to Section 3.7.  This Agreement may not be assigned by Seller to any other entity without the prior written consent of Purchaser, which shall not be unreasonably withheld.

22.2
Assignment by Purchaser or Agent. This Agreement or any right or obligation contained herein may be assigned, from time to time, by Purchaser or Agent without Seller’s consent to the following: 

(i) any party participating in or providing financing or financing structures, including, without limitation, structures related to leasing arrangements and project financing, to Purchaser or Agent, either of their respective Affiliates or any permitted assignee in connection with the Equipment or the Facility;

(ii) Agent (in the case of an assignment by Purchaser) or an Affiliate of either Purchaser or Agent;  

(iii) any party (1) for which Agent or Purchaser or Affiliates of either of them has agreed to construct or develop a Facility using the Equipment or [(2) to which Agent or any of its Affiliates has agreed to convey a power plant project which it has under development and  any contractor or developer which is retained by Agent or any of its Affiliates to construct or develop a Facility using the Equipment; or

(iv) any other party if such proposed assignee:  

(a) is not a direct competitor of Seller in the turbine manufacturing business;

(b) is not an adverse party to Seller in any material litigation; or

(c) if purchasing any Equipment (or its rights thereto), is purchasing such Equipment (or rights thereto) as part of a transaction in which (x) Purchaser, Agent or any of its Affiliates is providing related goods and/or services to such assignee, and (y) Purchaser or Agent is not merely acting as a broker or market maker with respect to such Equipment (or rights thereto).  Purchaser or Agent shall have the right to assign or pledge, from time to time, all or any portion of their respective right, title and interest in, to and under the Agreement as collateral for financing of any Facility without Seller’s consent.

Except for (i) through (iv) above, this Agreement or any rights and/or obligations hereunder may not be assigned by Purchaser or Agent to other parties without the prior written consent of Seller which shall not be unreasonably withheld, conditioned or delayed.  Seller agrees to respond to any request for consent within thirty (30) Days following its receipt of such request.  Any failure to respond within the foregoing time period shall be deemed to be a grant by Seller of its consent to the proposed assignment. In the event of assignment to a party as described in (v) or (vi) above, Purchaser will receive a guaranty in a form substantially similar to the one Seller’s parent has provided. The guaranty shall be from a company with a credit rating of BBB+ or better. 

When duly assigned in accordance with this Section 22.2 (including, following any collateral assignment, upon foreclosure by any collateral assignee), (i) this Agreement or the rights and/or obligations so assigned shall be binding upon and shall inure to the benefit of the assignee (and all rights and/or obligations so assigned, including, without limitation, any and all warranty rights, shall be assigned to the assignee as if such assignee were an original party hereto), (ii) the assignor shall be irrevocably relieved of and forever discharged from all liability under this Agreement so long as the assignee executes an assumption of such liabilities, and (iii) the Seller shall look only to such assignee for the performance of the obligations so assigned.  Any assignment by Purchaser or Agent other than as permitted herein shall be void and without force or effect.

[Upon any permitted assignment of the rights under this Agreement to acquire a Unit or Units, and the assumption (in accordance with the terms hereof) of the obligations related thereto, Seller shall enter into a separate purchase agreement with the permitted assignee (each, a “Facility Agreement”). The  terms of each Facility Agreement will be in strict conformity with the terms and conditions of this Agreement, except for site specific changes as agreed by the Seller and such assignee. In no way shall the Facility Agreement increase the liability or responsibility of Seller, Purchaser, or Agent under this Agreement. Further, the following sections shall not be altered, modified, qualified, conditioned or limited in any manner: Article XV (Risk of Loss and Title), Article XVIII (Force Majeure), Article XXI (Non-Disclosure of Information), Section 30.2 (Governing Law), Article XXVI (Arbitration), Article XXVII (Limitation of Liability), Article XIV (Warranty), Article X (Delivery and Performance). The parties agree that Section 3.14 will not be inserted into any Facility Agreement. The indemnity provision in each Facility Agreement shall be in accordance with Exhibit E.]

The parties hereto further agree and acknowledge that the foregoing provisions relating to this assignment will only control the assignment of Purchaser’s or Agent’s rights under this Agreement prior to the date upon which the Equipment achieves Takeover.  Following such date, Purchaser or Agent shall be permitted, without Seller’s consent, to: (i) assign its rights under this Agreement, (ii) convey any ownership interest that it may have in the Facility and/or (iii) convey any equity interest that it may have in the entity which owns the Facility.

ARTICLE XXVII.  LIMITATION OF LIABILITY
27.1   Maximum Liability. Seller's maximum aggregate liability for claims by Purchaser arising out of Seller's performance of this Agreement, including Liquidated Damages, whether arising from tort (including negligence or strict liability without regard to fault), breach of contract or any other cause of action, shall be one hundred percent (100%) of the Purchase Amount. Notwithstanding the foregoing, the limitation of liability under this Section shall not apply to any of the following categories of liability of Seller:


(i)

under paragraph (a) of Section 20.2 (Seller Indemnity); and

(ii)

under Section 15.2 (Title).

All liability of Seller under this Agreement shall terminate six (6) years after delivery of the Unit to the Delivery Point, as determined in accordance with Section 10.2. 

27.2
Maximum Liability of Purchaser.
Purchaser's maximum aggregate liability for claims by Seller arising out of Purchaser's performance of this Agreement, including the Cancellation Fee, whether arising from tort (including negligence or strict liability without regard to fault), breach of contract, indemnity or any other cause of action, shall be one hundred percent (100%) of the Purchase Amount.  
All liability of Purchaser under this Agreement shall terminate six (6) years after delivery of the Unit to the Delivery Point, as determined in accordance with Section 10.2.


27.3   Consequential Losses.  The Parties have agreed to liquidate certain direct damages and have provided for these damages as Liquidated Damages and Cancellation Fees.  For purposes of this Section, Liquidated Damages and Cancellation Fees shall not be deemed consequential losses.  In no event, whether as a result of breach of contract, breach of warranty, indemnity, tort liability (including negligence or strict liability without regard to fault) or otherwise, and whether arising before or after completion of the Scope of Work, shall either Party be liable to the other Party for special, indirect, exemplary or consequential losses of any nature whatsoever, including losses or damages caused by reason of unavailability of the Equipment, shutdowns or service interruptions, loss of use, loss of profits or revenue, inventory or use charges, cost of purchased or replacement power, interest charges or cost of capital or claims of a Party’s customers. 
27.4   Releases Valid in All Events.  Except as otherwise specifically set forth herein, releases, disclaimers and limitations on liability expressed herein shall apply even in the event of the negligence, strict liability without regard to fault or breach of contract (including other legal bases of responsibility such as fundamental breach) of the Party whose liability is released, disclaimed or limited.

27.5
Separate Advice or Assistance.  If, at the request of Purchaser, Seller furnishes Purchaser with advice or assistance which is not clearly required by this Agreement, Seller shall not be subject to any liability whether in contract, warranty, tort (including negligence or strict liability without regard to fault), indemnity or otherwise in connection with Seller’s provision of such out of scope of service advice or assistance, so long as such advise or assistance (i) is given in good faith and in accordance with industry practices and standards and (ii) does not otherwise conflict with Seller’s obligations under this Agreement or cause Seller to be in breach of the terms of this Agreement.

