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TFTS-11027/2000

São Paulo, December 14, 2000.

Enron South America Ltda.

Av. das Nações Unidas, 11541- 5º Andar

04578-000 – São Paulo - SP

Dear Sirs,

Reference is made to a certain draft Consortium Agreement dated November 28, 2000 by and among Petróleo Brasileiro S.A. – Petrobras (“Petrobras”), SFE – Sociedade Fluminense de Energia Ltda. (“Genco”) and Enron Comercializadora de Energia Ltda. (“ECE”) providing for the formation of a consortium for the generation of electrical power and marketing of such power in the spot market (“MAE”), the contributions to be made by the consortium members and the methodology for the distribution of the revenues earned by the Consortium (the “Consortium Agreement”).

Owing to the fact that Genco shall be entitled to receive a priority fixed allocation per MWh, denominated in U.S. dollars and payable in Brazilian Reais, as per Section 5.01(a) of the Consortium Agreement, you have requested our opinion as to the legality and enforceability of such methodology for determination of Genco Allocation, as such expression is defined in the Consortium Agreement, in light of the laws in force in Brazil.

Pursuant to article 27 of Federal Law Nº 9,069, of June 29, 1995, the escalation of a payment obligation may only be made in accordance with the variation of the Consumer Price Index, but paragraph 1 of such Law expressly establishes that such provision shall not apply to the contracts and obligations dealt with Decree-Law Nº 857, of September 11, 1969 and article 6 of Federal Law Nº 8,880, of May 27, 1994.

Decree-Law Nº 857/69 deals with contracts that may be denominated in foreign currency.  Furthermore, such Decree-Law states that, if at the outset the indexation to foreign currency was legal, a subsequent assignment, transfer, assumption or delegation of such same obligation, even if by virtue of the same, debtor and creditor are both Brazilian based companies, the indexation to foreign currency remains unchanged and is, therefore, deemed legal and valid.

Article 6 of Federal Law Nº 8,880, of May 27, 1994, states that, in general, the indexation of any obligation to foreign exchange variation is deemed null and void, exception made to those cases authorized by Federal Law.  For the purposes of such Section, Decree-Law Nº 857/69 is deemed an express authorization by Federal Law.

Insofar as Genco, Petrobras and ECE are Brazilian-based companies and their respective obligations are entered into in Brazil, the exceptions provided by Law do not apply to Genco Allocation.

Nevertheless, it is worthwhile mentioning that the legal restriction applies to payment obligations assumed by Brazilian-based companies only, in the sense that, by virtue of a contractual relationship, one party undertakes to make a payment to the other party indexed to a foreign currency in consideration of a purchase and sale of goods or the rendering of services of any kind.

In the case under analysis, although Genco Allocation qualifies as a monetary obligation, the U.S. dollar denomination of such allocation relates to methodology agreed upon by the Consortium members to ascertain the amount of Genco’s priority fixed share.  Since such methodology is an internal mechanism to attribute a portion of the revenues of the Consortium to one of the Consortium members, the priority fixed allocation is similar to the percentages agreed upon by the parties to ascertain Petrobras’s and ECE’s share in the upside.  As an internal mechanism to split the revenues, Genco Allocation does not qualify as a consideration for the provision of goods or rendering of services.  Therefore and in the absence of a payment nature, such allocation is not subject or affected by the legal provisions in force, the Consortium members being free to establish any mechanisms they may see fit.  In sum, the mechanism to ascertain Genco Allocation is a matter of accountability of the revenues of the Consortium.

Likewise, should funds obtained by the Consortium from the sale of electrical energy in the MAE be insufficient to pay off in full Genco Allocation with respect to any Calculation Period, the obligation assumed by Petrobras to contribute additional funds to enable the payment in full of such allocation shall not be deemed a payment obligation denominated in foreign currency but rather an obligation to contribute additional funds in Brazilian Reais necessary to match the payment of the allocation.  It is of paramount importance to highlight that Petrobras’s additional contribution inures to the benefit of the Consortium and not to Genco, even if in the end the Consortium will apply the funds to pay off Genco’s Allocation.

You may wonder whether the priority fixed nature of Genco Allocation is inconsistent with the nature of a consortium.  It is our understanding that such nature of Genco Allocation may not be deemed in violation of the nature of a consortium to the extent that by establishing the priority fixed amount Genco will never be entitled to any other share in the revenues of the Consortium.  By opting for a fixed share, Genco will be deemed to have waived any participation in the upside.

In view of the foregoing, we are of the opinion that the indexation of Genco Allocation to U.S. dollar is valid and enforceable and it does not contravene or violate the Laws of Brazil.

This opinion is solely for your benefit and the benefit of the Lenders, their respective successors and assigns, and their legal counsel in connection with the execution and delivery of the Consortium Agreement.  This opinion may not be relied upon in any manner by any other person and may not be disclosed, quoted, filed with a government agency or otherwise referred to without our prior written consent.

Very truly yours,

Tozzini, Freire, Teixeira e Silva Advogados
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