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INTERCONNECTION AND OPERATING AGREEMENT

BETWEEN

ENTERGY SERVICES, INC.

AS AGENT FOR

ENTERGY ARKANSAS, INC.

ENTERGY GULF STATES, INC.

ENTERGY LOUISIANA, INC.

ENTERGY MISSISSIPPI, INC.

ENTERGY NEW ORLEANS, INC.,

AND

MISSISSIPPI DELTA ENERGY AGENCY,
CLARKSDALE PUBLIC UTILITIES COMMISSION
OF THE CITY OF CLARKSDALE, MISSISSIPPI, AND

THE PUBLIC SERVICE COMMISSION OF YAZOO CITY

OF THE CITY OF YAZOO CITY, MISSISSIPPI

This Interconnection and Operating Agreement (“Agreement”), dated as of         , is entered into by and between Entergy Services, Inc. (“Entergy Services”), acting as agent for Entergy Arkansas, Inc., a corporation organized and existing under the laws of the State of Arkansas; Entergy Gulf States, Inc., a corporation organized and existing under the laws of the States of Louisiana and Texas; Entergy Louisiana, Inc., a corporation organized and existing under the laws of the State of Louisiana; Entergy Mississippi, Inc., a corporation organized and existing under the laws of the State of Mississippi; and Entergy New Orleans, Inc., a corporation organized and existing under the laws of the State of Louisiana (collectively the “Provider”), and the following parties: (1) Mississippi Delta Energy Agency (“MDEA”) a joint action agency organized and existing under the laws of the State of Mississippi, composed of the Clarksdale Public Utilities Commission of the City of Clarksdale, Mississippi (“Clarksdale”) and the Public Service Commission of Yazoo City of the City of Yazoo City Mississippi (“Yazoo City”); (2) Clarksdale; and (3) Yazoo City (collectively, the “Customer”).  Provider and Customer may be referred to individually as a “Party” and collectively as the “Parties”.

RECITALS


WHEREAS, the Provider is engaged in the business of generating, purchasing, transmitting, and distributing electric power and energy in portions of the States of Arkansas, Louisiana, Mississippi, and Texas;


WHEREAS, on July 9, 1996, Entergy Services, on behalf of the Provider, filed with the Federal Energy Regulatory Commission (“FERC”) in Docket No. OA97-657-000 an Open Access Transmission Tariff (“Tariff”), pursuant to which the Provider provides transmission service over the Entergy Services transmission system (the “Transmission System”);

 
WHEREAS, the Tariff contemplates that Entergy Services will act as agent for the Provider with respect to the administration of the Tariff, and the Provider in the Entergy System Agency Agreement, as amended, have authorized Entergy Services to act as their agent with respect to the execution of new contracts and administration of contracts under the Tariff;


WHEREAS, Clarksdale and Yazoo City own and operate generation, transmission, and distribution facilities in the Cities of Clarksdale and Yazoo City, Mississippi;

WHEREAS, prior to 1982, Clarksdale and Yazoo City each had individual interconnection agreements with Mississippi Power & Light Company (“MP&L”), a former operating company subsidiary of Entergy Corporation;

WHEREAS, in 1978, Clarksdale and Yazoo City joined with other Mississippi municipal electric systems to form the Municipal Energy Agency of Mississippi (“MEAM”);

WHEREAS, in 1982 MP&L and MEAM entered into the 1982 Interconnection Agreement between Mississippi Power & Light Company and Municipal Energy Agency of Mississippi (“MEAM/MP&L Interconnection Agreement”);

WHEREAS, Clarksdale and Yazoo City have received interconnection service from Provider under the MEAM/MP&L Interconnection Agreement from 1983 to date;

WHEREAS, Clarksdale and Yazoo City terminated their membership in MEAM as of August 25, 1998;


WHEREAS, Clarksdale and Yazoo City formed MDEA, a joint action agency, subsequent to their withdrawal from MEAM;


WHEREAS, Customer expects to own, operate, or control additional interconnected generation and transmission facilities in the future;

WHEREAS, Customer intends to acquire control area services from a third-party provider of such services;

WHEREAS, Customer has requested interconnection with the Transmission System; 

WHEREAS, Provider has agreed to provide interconnection service to the Customer in accordance with the terms of this Agreement and the Tariff; and


WHEREAS, under this Agreement and the Tariff Provider will provide interconnection services to MDEA, Clarksdale, and Yazoo City to replace the interconnection services that Clarksdale and Yazoo City previously received under the MEAM/MP&L Interconnection Agreement;
NOW, THEREFORE, Entergy Services and Customer agree as follows:

ARTICLE I

DEFINITIONS AND PROVISIONS OF THE TARIFF

1.1
Inclusion of Terms and Definitions in Tariff.  
This Agreement, including any attachments hereto, incorporates by reference all the provisions and definitions of the Tariff, as the Tariff may currently exist or as it may be subsequently amended or superseded. 


1.2
Additional Definitions.  The following terms shall have the meanings set forth in this Section 1.2 whenever they appear in capitalized text in this Agreement.



1.2.1
Confidential Information: Any confidential, proprietary or trade secret information of a plan, specification, pattern, procedure, design, device, list, concept, policy or compilation relating to the present or planned business of a Party, which is designated as Confidential by the Party supplying the information, whether conveyed orally, electronically, in writing, through inspection, or otherwise.  Confidential Information shall include, without limitation, all information relating to a Party’s technology, research and development, business affairs, and pricing, and any information supplied by either of the Parties to the other prior to the execution of this Agreement.  Information is Confidential Information only if it is clearly designated or marked in writing as confidential on the face of the document, or, if the information is conveyed orally or by inspection, if the Party providing the information orally informs the Party receiving the information that the information is confidential.



1.2.2
Data Acquisition Equipment:  Supervisory control and data acquisition equipment (“SCADA”), remote terminal units (“RTUs”) necessary to obtain information from a party’s facilities, telephone equipment, leased telephone circuits, fiber optic circuits, and other communications equipment necessary to transmit data to/from remote locations, and any other equipment or service necessary to provide for the telemetry and control requirements under this Agreement.  The Data Acquisition Equipment utilized by Customer to implement this Agreement shall monitor analog and digital signals reasonably deemed desirable by Provider or Customer to implement the provisions of this Agreement to receive service under the Tariff.


1.2.3
Customer Control Area:  The Control Area operated by Customer or the entity providing control area services to Customer.

1.2.4
Customer’s Energy Control Center:  Shall mean the facility operated by Customer, or the entity providing control area services to Customer, to carry out the duties and responsibilities of operating a Control Area, as specified in this Agreement.  

1.2.5
Emergency:  Any abnormal system condition that requires automatic or immediate manual action to prevent or limit loss of transmission facilities or generation supply that could adversely affect the reliability of the Transmission System or the systems to which the Transmission System is directly or indirectly connected; provided however, that the inability of Provider to meet its load requirements because of insufficient generation resources shall not constitute an Emergency.  



1.2.6
Force Majeure.  An event or occurrence or circumstance beyond the reasonable control of, and without the fault or negligence of, the Party claiming Force Majeure, including, but not limited to, acts of God, labor dispute (including strikes), floods, earthquakes, storms, fires, lightning, epidemics, wars, riots, civil disturbances, sabotage, acts of public enemy, explosions, curtailments, orders, regulations or restrictions imposed by governmental, military, or lawfully established civilian authorities, or any other event or cause which is beyond the claiming Party’s reasonable control, and which wholly or in part prevents the claiming Party from performing its obligations under this Agreement.  Mere economic hardship of a Party does not constitute Force Majeure.  A Force Majeure event does not include an act of negligence or intentional wrongdoing.  Neither Party will be considered in Default as to any obligation under this Agreement if prevented from fulfilling the obligation due to an event of Force Majeure.  However, a Party whose performance under this Agreement is hindered by an event of Force Majeure shall make all reasonable efforts to perform its obligations under this Agreement.  



1.2.7
Interconnection Service.  The services provided by the Provider to interconnect the Customer’s system with the Transmission System pursuant to the terms of this Agreement.  The term does not include the right to obtain transmission service on the Transmission System, which service shall be obtained in accordance with the provisions of the Tariff.

1.2.8
Metering Equipment:  State-of-the-art (at the time of installation) high accuracy solid state kW and kWh meters, metering cabinets, metering panels, conduits, cabling, high accuracy current transformers, and high accuracy potential transformers which, directly or indirectly, provide input to meters or transducers, meter recording devices (e.g., Solid State Data Receivers), telephone circuits, signal or pulse dividers, transducers, pulse accumulators, and any other equipment necessary to implement the provisions of this Agreement and to receive service under the Tariff.  All the Metering Equipment currently in place or later installed by Customer shall conform to Provider’s standards for similar installations.

1.2.9
Points of Interconnection.  The point or points where the system [control area?] of Customer interconnect with the Provider’s Transmission System.

1.2.10
Protective Equipment:  Includes, but shall not be limited to, protective relays, relaying panels, relaying cabinets, circuit breakers, conduits, cabling, current transformers, potential transformers, coupling capacitor voltage transformers, wave traps, transfer trip and fault recorders, which directly or indirectly provide input to relays, fiber optic communications equipment, power line carrier equipment and telephone circuits, and any other equipment necessary to implement the protection provision of this Agreement.

ARTICLE II

TERM


2.1
Effective Datetc "2.1
Effective Date " \l 2.  Subject to required regulatory authorizations, including, without limitation, acceptance by FERC under Section 205 of the Federal Power Act, this Agreement shall become effective when executed by the Parties.


2.2
Term. tc "2.2
Term. " \l 2  



2.2.1
Generaltc "2.2.1
General " \l 3.  Subject to Section 2.1, this  Agreement shall become effective (subject to the receipt of any necessary regulatory approvals) on the date of its execution and delivery and shall continue in effect for an initial term ending January 1, 2011.  This  Agreement can be terminated by any party at the end of such initial term by giving at least five (5) years’ prior written notice of termination to the other parties and shall, if not so terminated, continue in effect after such initial term until terminated upon at least five (5) years’ prior written notice of termination given by one party to the other parties; provided, however, that termination shall not become effective unless and until FERC accepts notice of termination filed by the Party seeking termination. 


2.2.2
Termination Upon Default.  Notwithstanding Section 2.2.1, this Agreement may be terminated upon a Party's Default in accordance with the provisions of Article XII; provided, however, that termination shall not become effective unless and until FERC accepts notice of termination filed by the Party seeking termination.



2.2.3
Material Adverse Changetc "2.2.2
Material Adverse Change " \l 3.  In the event of a material change in law or regulation that adversely affects, or may reasonably be expected to adversely affect, either Party’s performance under this Agreement, the Parties will negotiate in good faith any amendment or amendments to this Agreement necessary to adapt the terms of this Agreement to such change in law or regulation, and the Provider shall file such amendment or amendments with FERC.  If the Parties are unable to reach agreement on any such amendments, Provider shall have the right to make a unilateral filing with FERC to modify this Agreement pursuant to Section 205 or any other applicable provision of the Federal Power Act and FERC’s rules and regulations thereunder, and Customer shall have the right to make a unilateral filing with FERC to modify this Agreement pursuant to Section 206 or any other applicable provision of the Federal Power Act and FERC’s rules and regulations thereunder; provided that each Party shall have the right to protest any such filing by the other Party and to participate fully in any proceeding before FERC in which such modifications may be considered.  Nothing in this Agreement shall limit the rights of the Parties or of FERC under Sections 205 or 206 of the Federal Power Act and FERC’s rules and regulations thereunder.  For the purposes of this section, the term “material” or “materially” shall not include any change to a tariff or rate schedule accepted or approved by FERC.

2.3
Commencement of Service:  



2.3.1
Control Area Services.  Prior to the commencement of service, Customer shall demonstrate that it has made adequate arrangements for required ancillary services necessary to permit Customer to operate its system while interconnected with the Transmission System in a manner that will not compromise the reliability of service on the Transmission System.  Customer shall contract for or have available to it resources that are capable of supplying in real time any deviations between Customer’s generation schedules and the actual deliveries of electricity to the Transmission System.  To the extent Customer fails to contract for or provide such generator imbalance service to the satisfaction of Provider, Customer shall be deemed to take, and thereby shall acquire and pay for, such generator imbalance service from Provider pursuant to the terms and conditions of the standard form of Generator Imbalance Agreement of the Entergy Operating Companies then in effect and on file with FERC, which shall be deemed to be applicable to Customer.

2.3.2
Service to Customer’s Existing System and Facilities.  Prior to the commencement of service, Customer shall demonstrate that it has in place, subject to the provisions of this Agreement, all Metering Equipment, Data Acquisition Equipment, Protective Equipment, any other associated equipment, and software necessary for: (i) the operation of the Customer’s existing system within a Control Area consistent with the requirements of the Tariff and the safe and reliable operation of the Provider Transmission System, and for (ii) Provider to measure the electricity produced by each existing generating resource that is connected to the Entergy system or on a part of the Customers’ system that is connected to the Entergy system. 


2.3.3
Service to New Facilities.   Prior to the commencement of the testing and commercial operation of any new generation resources connected to the Customer’s transmission system, Provider and Customer shall install, subject to the provisions of this Agreement, all Metering Equipment, Data Acquisition Equipment, Protective Equipment, any other associated equipment, and software necessary for: (i) the operation of the Customer’s system within a Control Area consistent with the requirements of the Tariff and the safe and reliable operation of the Provider’s Transmission System, and for (ii) Provider to measure the electricity produced by each new and existing generating source that is connected to the Entergy system or on a part of the Customer’s system that is connected to the Entergy system.

2.4
Effect of Termination:  Customer’s provision of notice to terminate this Agreement shall not relieve Customer of its obligation to pay Provider any rates, charges, fees, or costs provided for under this Agreement and that are owed to Provider as of the date of termination.  The applicable provisions of this Agreement shall continue in effect after expiration, cancellation, or termination hereof to the extent necessary to provide for final billings, billing adjustments, and the determination and enforcement of liability and indemnification obligations arising from acts or events that occurred while this Agreement was in effect.

ARTICLE III

CONTROL AREA AND DATA EQUIPMENT



3.1
Control Area Equipment:  Customer shall be responsible for the purchase, installation, upgrading, operation, maintenance, and replacement of all Data Acquisition Equipment, Metering Equipment, Protection Equipment, and any other associated equipment and software not presently installed, which may be required by either Party for Customer to implement or operate within a single Control Area, in accordance with Good Utility Practice.  All equipment installed or existing equipment utilized by Customer to establish or operate within a single Control Area shall conform to Provider’s standards or practices.  Provider shall have the right to review and approve, prior to its installation, such equipment and software as may be required in this Article III to ensure conformance with Provider’s standards or practices.


3.2
Control Area Data:  Customer shall incorporate the information obtained from Customer’s Metering Equipment and Data Acquisition Equipment into Customer’s Energy Control Center as the Customer determines to be necessary to incorporate its Members and their systems within a single Control Area operating within or connected with the Provider’s Transmission System consistent with the terms and conditions of the Tariff.


3.3
Customer/Provider Data Link:  The term the “Customer/Provider Data Link” as used in this Agreement shall refer to the direct communications link between Customer’s Energy Control Center and the Provider’s System’s Operations Control Center (“SOC”) that will enable the SOC to receive real-time telemetry and data from Customer’s Energy Control Center and Customer’s Energy Control Center to receive real-time telemetry and data from the SOC in accordance with Provider’s standards or practices.  Provider shall have the right to inspect such equipment and software in order to assure conformance with Provider’s standards or practices.  The selection of real-time telemetry and data to be received by Provider and Customer shall be at their reasonable discretion, as deemed necessary for reliability, security, economics, and/or monitoring of system operations.  This telemetry includes, but is not limited to, loads, line flows, voltages, generator output, and breaker status at any of Customer’s transmission facilities.  To the extent Provider or Customer require telemetry that is not available, Customer shall, at its own expense, install any Metering Equipment, Data Acquisition Equipment, or other equipment and software necessary for the telemetry to be received by Provider or Customer via the Customer/ Provider Data Link.  Customer shall provide Provider via the Customer/Provider Data Link, at least once every one minute -- or at such other time interval as may be agreed to by the Operating Committee -- loads, line flows, voltages, generator outputs, breaker status, or other information that Provider deem necessary for providing service under the Tariff and this Agreement, and ensuring the security and reliability of the Transmission System.


3.4
Computer Modifications:  Provider and Customer shall be responsible for implementing any computer modifications or changes required to their own computer system(s) as necessary to implement this Article III.


3.5
Notification and Coordination Prior To Commencement Of Work:  Customer shall notify and coordinate with Provider prior to the commencement of any work by Customer, Member Systems, or contractors or agents performing on behalf of either or both, which may directly or indirectly have an adverse effect on the Customer or the Provider Control Area, the Customer/Provider Data Link, or Provider’s reliability.

ARTICLE IV

METERING OF CUSTOMER LOAD


4.1
Metering Equipment.  Customer shall provide, install, own and maintain Metering Equipment necessary to meet its obligations under this Agreement.  If Customer intends to use existing Metering Equipment to satisfy some or all its obligations under this Article IV, it shall demonstrate to the Provider that such existing Metering Equipment conforms with the Provider’s metering standards and practices.  Metering Equipment shall be either located at the Points of Delivery, or adjusted in such manner to account for any transformation or interconnection losses between the location of the meter and the Points of Delivery, between the Customer’s control area and the Transmission System.  Metering quantities, in analog and/or digital form, shall be provided to Provider upon request.  All reasonable costs associated with the administration of Metering Equipment and the provision of metering data to Provider shall be born by Customer.  The costs of administration and of providing metering data shall be separately itemized on Provider's invoice to Customer.  

ARTICLE V

OPERATING COMMITTEE


5.1
Operating Committee:  Provider and Customer shall each appoint a member and an alternate to an Operating Committee, and so notify the other party of such appointment(s) in writing.  Such appointment(s) may be changed at any time by similar notice.  The Operating Committee shall meet as necessary to carry out the duties set forth herein.  The Operating Committee shall hold meetings at the request of either Provider or Customer, at a time and place agreed upon by the members of the Operating Committee.  Each member and alternate shall be a responsible person working with the day-to-day operations of their respective system.  The Operating Committee shall represent the Provider and Customer in all matters arising under this Agreement which may be delegated to it by mutual agreement of the parties hereto.


5.1.1
Duties:  The duties of the Operating Committee shall include those specifically referred to elsewhere in this Agreement, plus, but not limited to, the following:


•
Coordinate operation and maintenance schedules;


•
Establish and maintain control and operating procedures, including those pertaining to information transfers between Control Centers, consistent with the provisions of this Agreement;


•
Establish data requirements necessary for Provider to provide service under this Agreement;


•
Review Metering Equipment, Data Acquisition Equipment, Protection Equipment, and any other equipment or software requirements, standards and procedures;


•
Establish standards for the design, operation, and maintenance of the facilities necessary to integrate the Customer’s electric system with the Transmission System (including, but not limited to, remote terminal units, metering, communications equipment, and relaying equipment);


•
Redispatch procedures and issues;


•
Load curtailment procedures; and


•
Such other duties as may be conferred upon it by mutual agreement of the Parties hereto.


5.1.2
Operating Committee Agreements:  Each Party shall cooperate in providing to the Operating Committee all information required in the performance of the Operating Committee’s duties.  All decisions and agreements, if any, made by the Operating Committee shall be evidenced in writing.  The Operating Committee shall have no power to amend or alter the provisions of this Agreement.


5.2
Dispute Resolution:  In the event a dispute arises between the parties concerning the operation or interpretation of the Agreement, the parties shall attempt to resolve the matter between themselves.  In the event the parties are unable to resolve the matter within 30 days, the dispute shall be resolved in accordance with the procedures specified in Article 12 of the Tariff. 

ARTICLE VI

OPERATIONS


6.1
General.  The Provider and Customer agree that their respective performances of this Agreement shall comply with the then-existing (or amended) manuals, standards, and guidelines of NERC, SPP, or any successor agency assuming or charged with similar responsibilities related to the operation and reliability of the North American electric interconnected transmission grid.  To the extent that this Agreement does not specifically address or provide the mechanisms necessary to comply with such NERC, or SPP manuals, standards, or guidelines, the Provider and Customer hereby agree that both Parties shall provide to the other Party all such information as may reasonably be required to comply with such manuals, standards, or guidelines and shall operate, or cause to be operated, their respective facilities in accordance with such manuals, standards, or guidelines.

6.2
Provider Obligationstc "4.1
Company Obligations " \l 2.  The Provider shall operate and control the Transmission System and other Provider facilities (1) in a safe and reliable manner; (2) in accordance with Good Utility Practice; (3) in accordance with applicable operational and/or reliability criteria, protocols, and directives, including those of NERC, and SPP; and (4) in accordance with the provisions of this Agreement.

6.3
Customer Obligationstc "4.2
Producer Obligations " \l 2.  The Customer shall operate and control its Control Area and the generating facilities it controls located in its Control Area (1) in a safe and reliable manner; (2) in accordance with Good Utility Practice; (3) in accordance with applicable operational and/or reliability criteria, protocols, and directives, including those of NERC, and SPP; and (4) in accordance with the provisions of this Agreement.

6.4
Access Rightstc "4.3
Access Rights " \l 2.  The Parties shall provide each other such easements and/or access rights as may be necessary for either Party’s performance of their respective operational obligations under this Agreement; provided that, notwithstanding anything stated herein, a Party performing operational work within the boundaries of the other Party’s facilities must abide by the rules applicable to that site.


6.5
Switching and Tagging Rulestc "4.4
Switching, Tagging, and Mark‑Up Rules " \l 2. The Parties shall abide by mutually‑agreeable Switching and Tagging Rules adopted not later than ninety (90) days prior to the commencement of operations under this Agreement.  
6.6
Regulation of Transfer of Electric Capacity and Energy:  Customer is responsible for operating in a manner to provide for its load at all times, and to hold deviations from frequency-biased net interchange schedules to a minimum in accordance with Good Utility Practice and NERC, and SPP requirements.


6.7
Generating Facilities:  If generating facilities are located or locate in the future on the Customer system and the owner or operator of such generating facility sells the output of such generating facility to an entity other than Customer, the delivery of such generating facility’s power and energy to any receiving entity other than Provider shall be subject to and contingent upon proper transmission arrangements being established with Provider prior to commencement of delivery of any such power and energy.  Customer shall be responsible for ensuring that the operation of any such generating facilities shall not cause a disruption or impairment of service or reliability on Provider’s Transmission System.  Customers shall require that future additions and interconnections of generating facilities with Customer’s system be accomplished in compliance with Provider’s interconnection procedures.  In the event future additions and interconnections of any such generating facilities shall cause a disruption or impairment of service or reliability on Provider’s Transmission System, Provider may exercise its rights under this Agreement.


6.8
Voltage Support:  Customer will use reasonable best efforts to have in the shortest practicable time, but under no circumstances greater than two years after the request of commencement of service under the Tariff, sufficient reactive compensation and control to (i) meet voltage schedules designated by Provider’s operations personnel in accordance with Good Utility Practice for each generating resource or at each interface of Provider with the Customer System where the Customer operates a generating resource behind the interface by operating the generating resource to provide reactive power requirements with the range of the resource’s design capability (which shall be 97% leading to 95% lagging power factor when voltage on the Provider’s Transmission System is between .92 and 1.05 per unit of nominal voltage), or (ii) meet Provider’s power factor at each Point of Delivery or delivery point behind which the Customer does not operate a generating resource.  If Customer does not provide the necessary reactive compensation and control to comply with the objectives described in this section, and such failure to comply is not as a result of or caused by conditions on the Provider’s system, Provider shall have the unilateral right to install equipment necessary at Customer’s expense.

6.9
Other Operational Data Requirements: The parties shall cooperate with each other in exchanging operational data needed for the safe and reliable operation of each party’s system and to implement the provisions of this Agreement, including but not limited to the following information and the information required by Section 35 of the Tariff.



6.10
Maintenance Of Metering Equipment: Customer shall, on a regular basis in accordance with Good Utility Practice but not more frequently than once per year, at its own expense, test, calibrate, verify and validate the Metering Equipment and Data Acquisition Equipment.  Notwithstanding the foregoing, Provider may direct Customer to test, calibrate, verify, and validate the Metering Equipment and Data Acquisition Equipment more than once per year.  The cost of such non-regular testing, calibration, verification, and validation shall be borne by Provider unless such testing reveals that the Metering Equipment and Data Acquisition Equipment was not in conformance with the standards set forth in Section 6.10.1.  Provider shall have the right to inspect all tests, calibrations, verifications, and validations of the Metering Equipment and Data Acquisition Equipment.  Upon Provider’s request, Customer will provide Provider a copy of the installation, test, and calibration records of the Metering Equipment and Data Acquisition Equipment.  Provider shall, at Customer’s expense, have the right to monitor the field acceptance test and the installation of any Metering Equipment and Data Acquisition Equipment.


6.10.1
Metering Equipment shall be deemed in need of repair, calibration, verification, and validation if Metering Equipment fails to register, or if the measurement made by Metering Equipment during a test varies by more than two percent (2%) from the measurement made by the standard meter used in the test.

6.11
Notification and Coordination Prior to Commencement of Maintenance:  Provider and Customer shall notify and coordinate with the other Party prior to the commencement of any maintenance by Provider or Customer, its member systems, or contractors or agents performing on behalf of either or both, which may directly or indirectly have an adverse effect on the Customer or Provider Control Area, Customer/Provider Data Link, or Customer or Provider’s reliability.


6.12
Interchange and Transmission Service Scheduling:  Customer shall inform, coordinate, and schedule with Provider all interchange and transmission service transactions in accordance with Provider’s standards, and practices, the terms and conditions of the Tariff.

6.13
Protection and System Quality.  Customer shall, at its expense, install, maintain, and operate system protection facilities, including such protective and regulating devices as are identified by order, rule or regulation of any duly-constituted regulatory authority having jurisdiction, or as are otherwise necessary in accordance with Good Utility Practice to protect personnel and equipment and to minimize deleterious effects to Provider’s electric service operation arising from the Customer’s system.  Any such protective or regulating devices that may be required on Provider’s facilities in connection with the operation of the Customer’s system shall be installed by Provider at Customer’s expense.



6.13.1
Requirements for Protection.  In compliance with applicable NERC, and SPP requirements, Customer shall provide, install, own, and maintain relays, circuit breakers, and all other devices necessary to promptly remove any fault contribution of the Customer’s generating facilities to any short circuit occurring on the Transmission System not otherwise isolated by Provider’s equipment.  Such protective equipment shall include, without limitation, a disconnecting device or switch with load interrupting capability to be located between the Customer’s generating facilities and the Transmission System at an accessible, protected, and satisfactory site selected upon mutual agreement of the Parties.  Customer shall be responsible for protection of its generating facilities and Customer’s other equipment from such conditions as negative sequence currents, over- or under-frequency, sudden load rejection, over- or under-voltage, and generator loss-of-field. Customer shall be solely responsible for provisions to disconnect its generating facilities and Customer’s other equipment when any of the above described disturbances occur on the Transmission System.


6.13.2
System Quality. Customer’s facilities and equipment shall not cause excessive voltage excursions nor cause voltage on the Transmission System to drop below or rise above the range maintained by Provider without Customer’s generation. Customer’s facilities and equipment shall not cause excessive voltage flicker on the Transmission System nor introduce excessive distortion to the sinusoidal voltage or current waves on the Transmission System as defined by ANSI Standard C84.1-1989, or any applicable superseding electric industry standard.  For voltage flicker in the frequency range of 1 to 25 Hz, voltage flicker levels are unacceptable if either of the following conditions exist: (a) the cumulative RMS voltage flicker at the point of common coupling exceeds 0.30% for 1.0% of a representative time period, or (b) the instantaneous voltage flicker level regularly exceeds 0.45% at the point of common coupling (this is approximately equal to a cumulative RMS voltage flicker of 0.45% for 0.01% of a representative time period.)



6.13.3
Inspection. Provider shall have the right, but shall have no obligation or responsibility to: i) observe Customer’s tests and/or inspection of any of Customer’s protective equipment; ii) review the settings of Customer’s protective equipment; and iii) review Customer’s maintenance records relative to Customer’s protective equipment.  The foregoing rights may be exercised by Provider from time to time as deemed necessary by the Provider upon reasonable notice to Customer.  However, the exercise or non-exercise by Provider of any of the foregoing rights of observation, review or inspection shall be construed neither as an endorsement or confirmation of any aspect, feature, element, or condition of the Customer’s protective equipment or the operation thereof, nor as a warranty as to the fitness, safety, desirability, or reliability of same.


6.14
Outages, Interruptions, and Disconnection.


6.14.1
Outage Authority and Coordination. tc "6.1
Authority and Coordination. " \l 2  In accordance with Good Utility Practice, each Party may, in close cooperation with the other, remove from service its facilities that may impact the other Party’s facilities as necessary to perform maintenance or testing or to install or replace equipment.  Absent the existence or imminence of an Emergency, the Party scheduling a removal of a facility from service will use best efforts to schedule such removal on a date mutually acceptable to both Parties, in accordance with Good Utility Practice.



6.14.2
Outage Restorationtc "6.4
Restoration " \l 2.




6.14.2.1
Unplanned Outagetc "6.4.1
Unplanned Outage " \l 3.  In the event of an unplanned outage of a Party’s facility that adversely affects the other Party’s facilities, the Party that owns or controls the facility out of service will use commercially reasonable efforts to promptly restore that facility to service in accordance with Good Utility Practice.  



6.14.2.2
Planned Outagetc "6.4.2
Planned Outage " \l 3.  In the event of a planned outage of a Party’s facility that adversely affects the other Party’s facilities, the Party that owns or controls the facility out of service will use commercially reasonable efforts to promptly restore that facility to service in accordance with Good Utility Practice and in accordance with its schedule for the work that necessitated the planned outage.



6.14.3
Interruption.  If at any time, in Provider’s reasonable judgment exercised in accordance with Good Utility Practice, the continued operation of the Customer’s generating facilities would cause an Emergency, the Provider may, on a non-discriminatory basis, curtail, interrupt, or reduce energy delivered from Customer’s generating facilities to the Transmission System until the condition which would cause the emergency is corrected.  The Provider shall give the Customer as much notice as is reasonably practicable of Provider’s intention to curtail, interrupt, or reduce energy delivery from the Customer’s generating facilities in response to a condition that would cause an emergency and, where practicable, allow suitable time for the Customer to remove or remedy such condition before any such curtailment, interruption, or reduction commences.  In the event of any curtailment, interruption, or reduction, the Provider shall promptly confer with the Customer regarding the conditions that gave rise to the curtailment, interruption, or reduction, and the Provider shall give the Customer the Provider’s recommendation, if any, concerning the timely correction of such conditions.  The Provider shall promptly cease the curtailment, interruption, or reduction of energy delivery when the condition which would cause the emergency ceases to exist.



6.14.4  Continuity of Service.  Notwithstanding any other provision of this Agreement, Provider shall not be obligated to accept, and Provider may require Customer to curtail, interrupt or reduce, deliveries of, energy if such delivery of energy impairs Provider’s ability to construct, install, repair, replace or remove any of its equipment or any part of the Transmission System or if Provider determines, in accordance with Good Utility Practice and on a non-discriminatory basis, that curtailment, interruption or reduction is necessary because of Emergencies, forced outages, operating conditions on its system, or any reason otherwise permitted by applicable rules or regulations promulgated by a regulatory agency having jurisdiction over such matters.  The Parties shall coordinate, and if necessary negotiate in good faith, the timing of such curtailments, interruptions, reductions or deliveries with respect to maintenance, investigation or inspection of Provider’s equipment or system.  Customer reserves all rights under the Federal Power Act and applicable other federal and state laws and regulations to commence a complaint proceeding or other action with the FERC or other governmental authority with appropriate jurisdiction over the Parties to enforce the provisions of this Agreement.
6.15
Emergencies:


6.15.1
Obligationstc "5.1
Obligations " \l 2.  Each Party agrees to comply with NERC, and SPP Emergency procedures and Provider and Customer Emergency procedures, as applicable, with respect to Emergencies. 


6.15.2
Noticetc "5.2
Notice " \l 2.  The Provider shall provide the Customer with oral notification that is prompt under the circumstances of an Emergency that may reasonably be expected to affect the Customer’s operation of its facilities, to the extent the Provider is aware of the Emergency.  The Customer shall provide the Provider with oral notification that is prompt under the circumstances of an Emergency which may reasonably be expected to affect the Transmission System, to the extent the Customer is aware of the Emergency.  To the extent the Party becoming aware of an Emergency is aware of the facts of the Emergency, such notification shall describe the Emergency, the extent of the damage or deficiency, its anticipated duration, and the corrective action taken and/or to be taken, and shall be followed as soon as practicable with written notice.


6.15.3
Immediate Actiontc "5.3
Immediate Action " \l 2.  In the event of an Emergency, the Party becoming aware of the Emergency may, in accordance with Good Utility Practice and using its reasonable judgment, take such action as is reasonable and necessary to prevent, avoid, or mitigate injury, danger, and loss.  In the event the Customer has identified an Emergency involving the Transmission System, the Customer shall obtain the consent of Provider personnel prior to manually performing any switching operations unless, in the Customer’s reasonable judgment, immediate action is required.



6.15.4
Provider Authoritytc "5.4
Company Authority " \l 2.  The Provider may, consistent with Good Utility Practice, take whatever actions or inactions with regard to the Transmission System the Provider deems necessary during an Emergency in order to: (1) preserve public health and safety; (2) preserve the reliability of the Transmission System; (3) limit or prevent damage; and (4) expedite restoration of service.  The Provider shall use reasonable efforts to minimize the effect of such actions or inactions on the Customer’s facilities.



6.15.5
Customer Authoritytc "5.4
Company Authority " \l 2.  The Customer may, consistent with Good Utility Practice, take whatever actions or inactions with regard to its facilities the Customer deems necessary during an Emergency in order to: (1) preserve public health and safety; (2) preserve the reliability of the Customer’s facilities; (3) limit or prevent damage; and (4) expedite restoration of service.  The Customer shall use reasonable efforts to minimize the effect of such actions or inactions on the Transmission System. 

ARTICLE VII

FORCE MAJEURE

7.1
The Party unable to carry out an obligation imposed on it by this Agreement due to Force Majeure shall notify the other Party in writing or by telephone within a reasonable time after the occurrence of the cause relied on.


7.2.
A Party shall not be responsible for any non-performance under the Agreement due to Force Majeure whether occurring on the Transmission System, Provider’s other systems, the Customer’s systems or facilities, or any connecting electric system affecting the Party’s operations.  A Party shall be excused from whatever performance is affected only while a Force Majeure situation exists and while the Party attempts in good faith to alleviate such situation.  Nothing in this Agreement shall be construed to require any Party to settle a labor dispute, strike, or lockout.
ARTICLE XIII

COST RESPONSIBILITY


8.1
Costs: Customer shall be responsible for all costs incurred by Customer and Provider to implement the provisions of this Agreement including, but not limited to, engineering, administrative and general expenses, material, and labor expenses associated with the specifications, design, review, approval, purchase, installation, maintenance, modification, repair, operation, replacement, checkouts, testing, upgrading, calibration, removal, relocation of equipment, or software.


8.2
On-Going Maintenance: Customer shall be responsible for all costs incurred by Customer and Provider for on-going operation and maintenance of the Customer’s facilities required to implement the provisions of this Agreement, which facilities are identified in Appendix A to this Agreement.  Such work shall  include, but is not limited to, normal and extraordinary engineering, administrative and general expenses, material, and labor expenses associated with the specifications, design, review, approval, purchase, installation, maintenance, modification, repair, operation, replacement, checkouts, testing, calibration, removal, or relocation of equipment required to accommodate this Agreement.

ARTICLE IX


RESERVED


ARTICLE X

INSURANCE AND INDEMNIFICATION



 
10.1
Without limiting any obligations or liabilities under this Agreement, Customer shall, at its expense, provide and maintain in effect for the life of this Agreement, minimum insurance coverage (in any combination of primary and excess layers), as follows:



10.1.1
Workers' Compensation Insurance in accordance with all applicable state, federal, and maritime laws, including Employer's Liability Insurance in the amount of $1,000,000 per accident.  Policy shall be endorsed to include a Waiver of Subrogation in favor of Provider and its affiliated and associated companies.



10.1.2.  Commercial General Liability Insurance, including Contractual Liability Coverage for liabilities assumed under this Agreement, and Personal Injury Coverage in the amount of $25,000,000 per occurrence for Bodily Injury and Property Damage.  Policy shall be endorsed (substantially in the form shown in Appendix _____) to include Provider and its affiliated and associated companies as Additional Insureds.


10.2
Customer, at its option, may self-insure all or part of the insurances required in this Article; provided, however, Customer agrees that all other provisions of this Article, including, but not limited to, waiver of subrogation, waiver of rights of recourse, and additional insured status, which provide or are intended to provide protection for Provider and its affiliated and associated companies under this Agreement, shall remain enforceable.  Customer's election to self-insure shall not impair, limit, or in any manner result in a reduction of rights and/or benefits otherwise available to Provider and its affiliated and associated companies through formal insurance policies and endorsements as specified in the above paragraphs of this Article.  Customer further agrees that all amounts of self-insurance, retentions and/or deductibles are the responsibility of and shall be borne by the Customer.


10.3
Without limiting any obligations or liabilities under this Agreement, Provider shall, at its expense, provide and maintain in effect for the life of this Agreement, minimum insurance coverage (in any combination of primary and excess layers), as follows:



10.3.1
Workers' Compensation Insurance in accordance with all applicable state, federal, and maritime laws, including Employer's Liability Insurance in the amount of $1,000,000 per accident.  Policy shall be endorsed to include a Waiver of Subrogation in favor of Customer and its affiliated and associated companies.



10.3.2.  Commercial General Liability Insurance, including Contractual Liability Coverage for liabilities assumed under this Agreement, and Personal Injury Coverage in the amount of $25,000,000 per occurrence for Bodily Injury and Property Damage.  Policy shall be endorsed (substantially in the form shown in Appendix ____) to include Customer and its affiliated and associated companies as Additional Insureds.


10.4
Provider, at its option, may self-insure all or part of the insurances required in this Article; provided, however, Provider agrees that all other provisions of this Article, including, but not limited to, waiver of subrogation, waiver of rights of recourse, and additional insured status, which provide or are intended to provide protection for Customer and its affiliated and associated companies under this Agreement, shall remain enforceable.  Provider’s election to self-insure shall not impair, limit, or in any manner result in a reduction of rights and/or benefits otherwise available to Customer and its affiliated and associated companies through formal insurance policies and endorsements as specified in the above paragraphs of this Article.  Provider further agrees that all amounts of self-insurance, retentions and/or deductibles are the responsibility of and shall be borne by the Provider.


10.5
All policies of insurance shall provide for 30 days prior written notice of cancellation, or material adverse change.  Prior to the date the Facility is first operated in parallel with Provider Transmission System and annually thereafter during the term of this Agreement, Certificates of Insurance shall be furnished by each Party to the other.


10.6
Customer agrees to fully indemnify and hold Provider, its shareholders, directors, partners, stakeholders, officers, managers, employees, agents, representatives, servants, its affiliated and associated companies, their respective shareholders, directors, partners, stakeholders, officers, managers, employees, agents, representatives, servants, and/or their assigns, harmless from and against any and all claims, demands, liability, losses, damage, costs or expenses (including attorneys' fees and other costs of defense), of any nature or kind whatsoever, including, but not limited to, claims, demands and/or liability for personal injury to (including death of) any person whomever (including payments and awards made to Customer's employees or other under any workers' compensation law or under any plan for employees' disability and death benefits) and for damage to any property whatsoever (including Customer’s Facilities and the Provider Transmission System) arising out of or otherwise resulting from the use, ownership, maintenance, or operation of  the Facility or Customer's Interconnection Facilities, regardless of whether such claims, demands or liability are alleged to have been caused by negligence or to have arisen out of Provider's status as the owner or operator of facilities involved; provided, however, that the provisions of this Section 10.6. shall not apply if any such personal injury or property damage is held to have been caused by the negligence or intentional wrongdoing of Provider, its agents or employees.


10.7
Provider agrees to fully indemnify and hold Customer, its shareholders, directors, partners, stakeholders, officers, managers, employees, agents, representatives, servants, its affiliated and associated companies, their respective shareholders, directors, partners, stakeholders, officers, managers, employees, agents, representatives, servants, and/or their assigns, harmless from and against any and all claims, demands, liability, losses, damage, costs or expenses (including attorneys' fees and other costs of defense), of any nature or kind whatsoever, including, but not limited to, claims, demands and/or liability for personal injury to (including death of) any person whomever (including payments and awards made to Provider’s employees or other under any workers' compensation law or under any plan for employees' disability and death benefits) and for damage to any property whatsoever (including Provider’s Facilities and the Provider Transmission System) arising out of or otherwise resulting from the use, ownership, maintenance, or operation of Provider’s Transmission System, regardless of whether such claims, demands or liability are alleged to have been caused by negligence or to have arisen out of Customer’s status as the owner or operator of facilities involved; provided, however, that the provisions of this Section 10.7. shall not apply if any such personal injury or property damage is held to have been caused by the negligence or intentional wrongdoing of Customer, its agents or employees.

10.8
Neither Party shall be liable in statute, contract, in tort (including negligence), strict liability, or otherwise to the other Party, its agents, representatives, its affiliated and associated companies, and/or its assigns, for any incidental or consequential loss or damage whatsoever, including, but not limited to, loss of profits or revenue on work not performed, for loss of use of or under-utilization of the other Party's facilities, or loss of use of revenues or loss of anticipated profits, resulting from either Party's performance or non-performance of an obligation imposed on it by this Agreement.
ARTICLE XI

UNILATERAL CHARGES AND MODIFICATIONS


11.1
Unilateral  Changes  And  Modifications:  Nothing in this Agreement shall be construed as affecting in any way the right of either party to unilaterally make application to the FERC for a change in the rates, charges, or terms and conditions of service provided in this Agreement, or for termination of such service consistent with this Agreement, pursuant to 205 or 206 of the Federal Power Act and the Rules and Regulations of the FERC promulgated thereunder; provided, however, that it is expressly recognized that this Agreement is necessary for the implementation of the Tariff and, therefore, no party shall propose a change to this Agreement that is inconsistent with the rates, terms and conditions of the Tariff.
ARTICLE XII

BREACH, CURE AND DEFAULT
BREACH, CURE AND DEFAULT"


12.1
tc "17.1
Breach " \l 2General:  A breach of this Agreement ("Breach") shall occur upon the failure by a Party to perform or observe any material term or condition of this Agreement.  A default of this Agreement ("Default") shall occur upon the failure of a Party in Breach of this Agreement to cure such Breach in accordance with the provisions of 12.4.


12.2
Events of Breachtc "17.2
Events of Breach " \l 2:  A Breach of this Agreement shall include:



(a)
The failure to pay any amount when due;



(b)  
The failure to comply with any material term or condition of this Agreement, including but not limited to any material Breach of a representation, warranty or covenant made in this Agreement;



(c) 
If a Party: (1) becomes insolvent; (2) files a voluntary petition in bankruptcy under any provision of any federal or state bankruptcy law or shall consent to the filing of any bankruptcy or reorganization petition against it under any similar law; (3) makes a general assignment for the benefit of its creditors; or (4) consents to the appointment of a receiver, trustee or liquidator; 



(d)
Failure of either Party to provide such access rights, or a Party’s attempt to revoke or terminate such access rights, as provided under this Agreement; or



(e)
Failure of either Party to provide information or data to the other Party as required under this Agreement, provided the Party entitled to the information or data under this Agreement requires such information or data to satisfy its obligations under this Agreement.


12.3
Continued Operationtc "17.3
Continued Operation " \l 2:  In the event of a Breach or Default by either Party, the Parties shall continue to operate and maintain, as applicable, such DC power systems, protection and Metering Equipment, telemetering equipment, SCADA equipment, transformers, secondary systems, communications equipment, building facilities, software, documentation, structural components, and other facilities and appurtenances that are reasonably necessary for the Provider to operate and maintain the Transmission System, or for the Customer to operate and maintain its facilities, in a safe and reliable manner.


12.4
Cure and Defaulttc "17.4
Cure and Default " \l 2:  Upon the occurrence of an event of Breach, the Party not in Breach (hereinafter the “Non‑Breaching Party”), when it becomes aware of the Breach, shall give written notice of the Breach to the Breaching Party (the “Breaching Party”) and to any other person a Party to this Agreement identifies in writing to the other Party in advance.  Such notice shall set forth, in reasonable detail, the nature of the Breach, and where known and applicable, the steps necessary to cure such Breach.  Upon receiving written notice of the Breach hereunder, the Breaching Party shall have thirty (30) days to cure such Breach.  If the Breach is such that it cannot be cured within thirty (30) days, the Breaching Party will commence in good faith all steps as are reasonable and appropriate to cure the Breach within such thirty (30) day time period and thereafter diligently pursue such action to completion.  In the event the Breaching Party fails to cure the Breach, or to commence reasonable and appropriate steps to cure the Breach, within thirty (30) days of becoming aware of the Breach, the Breaching Party will be in Default of the Agreement.

12.5
Right to Compel Performancetc "17.5
Right to Compel Performance " \l 2:  Notwithstanding the foregoing, upon the occurrence of an event of Default, the non‑Defaulting Party shall be entitled to: (1) commence an action to require the Defaulting Party to remedy such Default and specifically perform its duties and obligations hereunder in accordance with the terms and conditions hereof, and (2) exercise such other rights and remedies as it may have in equity or at law.

ARTICLE XIII

TERMINATION


13.1
Expiration of Termtc "18.1
Expiration of Term " \l 2:  Except as otherwise specified in this Article 13, this Agreement shall terminate at the conclusion of the term of this Agreement stated in Article 2.


13.2
Terminationtc "18.2
Termination " \l 2. A Party may terminate this Agreement upon the Default of other Party.  Subject to the limitations set forth in 13.3, in the event of a Default, a non-Defaulting Party may terminate this Agreement only upon the later of:



(a)  
Its giving of written notice of termination to the other Party; and



(b)
The filing at FERC of a notice of termination for the Agreement, which filing must be accepted for filing by FERC.


13.3
Survival of Rightstc "18.5
Survival of Rights " \l 2:  Termination of this Agreement shall not relieve either Party of any of its liabilities and obligations arising hereunder prior to the date termination becomes effective, and each Party may take whatever judicial or administrative actions as appear necessary or desirable to enforce its rights hereunder.

ARTICLE XIV

GENERAL PROVISIONS


14.1  
In addition to the provisions of the Tariff, the following provisions shall apply:


14.1.1
Disturbances: Each Party shall, insofar as practicable, protect, operate and maintain its system and facilities as to avoid or minimize the likelihood of disturbances which might cause impairment of or jeopardy to service to the customers of the other party, or to systems interconnected therewith.


14.1.2
Billing And Payment: Billing and payment pursuant to this Agreement shall be in accordance with 34 of the Tariff.


14.1.3
Expanded Network Operations: In the event a new Member System not in Provider’s service area is added under Part III of the Tariff, this Agreement will be modified as necessary.

ARTICLE XV

CONFIDENTIALITY
ARTICLE 21

CONFIDENTIALITY
"


15.1
Termtc "21.1
Term " \l 2.
During the term of this Agreement, and for a period of three (3) years after the expiration or termination of this Agreement, except as otherwise provided in this Article 15, each Party shall hold in confidence and shall not disclose to any person Confidential Information.


15.2
Scopetc "21.3
Scope " \l 2.  Confidential Information shall not include information that the receiving Party can demonstrate: (1) is generally available to the public other than as a result of a disclosure by the receiving Party; (2) was in the lawful possession of the receiving Party on a non‑confidential basis before receiving it from the disclosing Party;  (3) was supplied to the receiving Party without restriction by a third party, who, to the knowledge of the receiving Party, after due inquiry, was under no obligation to the other Party to keep such information confidential; (4) was independently developed by the receiving Party without reference to Confidential Information of the disclosing Party; (5) is, or becomes, publicly known, through no wrongful act or omission of the receiving Party or breach of this Agreement; or (6) is required, in accordance with Section 15.7 of this Agreement, to be disclosed by any federal or state government or agency or is otherwise required to be disclosed by law or subpoena, or is necessary in any legal proceeding establishing rights and obligations under this agreement. Information designated as Confidential Information will no longer be deemed confidential if the Party that designated the information as confidential notifies the other Party that it no longer is confidential.


15.3
Release of Confidential Informationtc "21.4
Release of Confidential Information " \l 2.  Neither Party shall release or disclose Confidential Information to any other person, except to its employees, consultants or to parties who may be or considering providing financing to or equity participation with Customer, on a need‑to‑know basis in connection with this Agreement, unless such person has first been advised of the confidentiality provisions of this Article 15 and has agreed to comply with such provisions.  Notwithstanding the foregoing, a Party providing Confidential Information to any person shall remain primarily responsible for any release of Confidential Information in contravention of this Article 15.


15.4
Rightstc "21.5
Rights " \l 2.  Each Party retains all rights, title, and interest in the Confidential Information that each Party discloses to the other Party.  The disclosure by each Party to the other Party of Confidential Information shall not be deemed a waiver by either Party or any other person or entity of the right to protect the Confidential Information from public disclosure.


15.5
No Warrantiestc "21.6
No Warranties " \l 2.  By providing Confidential Information, neither Party makes any warranties or representations as to its accuracy or completeness.  In addition, by supplying Confidential Information, neither Party obligates itself to provide any particular information or Confidential Information to the other Party nor to enter into any further agreements or proceed with any other relationship or joint venture.


15.6
Standard of Caretc "21.7
Standard of Care " \l 2.  Each Party shall use at least the same standard of care to protect Confidential Information it receives as that it uses to protects its own Confidential Information from unauthorized disclosure, publication or dissemination.  Each Party may use Confidential Information solely to fulfill its obligations to the other Party under this Agreement or its Regulatory Requirements.


15.7
Order of Disclosuretc "21.8
Order of Disclosure " \l 2.  If a Court or a government agency or entity with the right, power, and apparent authority to do so requests or requires either Party, by subpoena, oral deposition, interrogatories, requests for production of documents, administrative order, or otherwise, to disclose Confidential Information, that Party shall provide the other Party with prompt notice of such request(s) or requirement(s) so that the other Party may seek an appropriate protective order or waive compliance with the terms of this Agreement.  Notwithstanding the absence of a protective order or waiver, the Party may disclose such Confidential Information which, in the opinion of its counsel, the Party is legally compelled to disclose.  Each Party will use reasonable effort to obtain reliable assurance that confidential treatment will be accorded any Confidential Information so furnished. 


15.8
Termination of Agreementtc "21.9
Termination of Agreement " \l 2.  Upon termination of this Agreement for any reason, each Party shall, within ten days of receipt of a written request from the other Party, use reasonable efforts to destroy, erase, or delete (with such destruction, erasure and deletion certified in writing to the other Party) or return to the other Party, without retaining copies thereof, any and all written or electronic Confidential Information received from the other Party.


15.9
Remediestc "21.10
Remedies " \l 2.  The Parties agree that monetary damages would be inadequate to compensate a Party for the other Party’s breach of its obligations under this Article 15.  Each Party accordingly agrees that the other Party shall be entitled to equitable relief, by way of injunction or otherwise, if the first Party breaches or threatens to breach its obligations under this Article 15, which equitable relief shall be granted without bond or proof of damages, and the receiving Party shall not plead in defense that there would be an adequate remedy at law.  Such remedy shall not be deemed to be an exclusive remedy for the breach of this Article, but shall be in addition to all other remedies available at law or in equity.  The Parties further acknowledge and agree that the covenants contained herein are necessary for the protection of legitimate business interests and are reasonable in scope.  No Party, however, shall be liable for indirect, incidental or consequential or punitive damages of any nature or kind resulting from or arising in connection with this Article 15.
ARTICLE XVI
AUDIT RIGHTS

16.1
Subject to the requirements of confidentiality under Article 15 of the Agreement, a Party shall have the right, during normal business hours, and upon prior reasonable notice to another Party, to audit the accounts and records pertaining to such Party's performance and/or satisfaction of obligations arising under this Agreement.  Said audit shall be performed at the offices where such accounts and records are maintained and shall be limited to those portions of such accounts and records that relate to obligations under this Agreement.

ARTICLE XVII
NOTICES

Any notice, demand or request required or permitted to be given by any Party to the others and any instrument required or permitted to be tendered or delivered by any Party to the others may be so given, tendered or delivered, as the case may be, by depositing the same in any United States Post Office with postage prepaid, for transmission by certified or registered mail, addressed to the Party, or personally delivered to the Party, at the address set out below:

To Company:

Attention:  

To Customers:

Attention:  




ARTICLE XVIII

MISCELLANEOUS

18.1
Waiver:  Any waiver at any time by any Party of its rights with respect to a default under this Agreement, or with respect to any other matters arising in connection with this Agreement, shall not be deemed a waiver or continuing waiver with respect to any subsequent default or other matter.

18.2
Governing Law:  The validity, interpretation and performance of this Agreement and each of its provisions shall be governed by the applicable laws of the State of Mississippi without regard to the conflicts of law provisions.

18.3
Headings Not To Affect Meaning:  The descriptive headings of the various Sections and Articles of this Agreement have been inserted for convenience of reference only and shall in no way modify or restrict any of the terms and provisions hereof.

18.4
Amendments:  This Agreement may be amended by and only by a written instrument duly executed by all of the Parties hereto.  Notwithstanding the foregoing, nothing contained herein shall be construed as affecting in any way the right of the Provider or Customers to unilaterally make application to FERC for a change in rates, terms or conditions of service under Sections 205 and 206 of the Federal Power Act and pursuant to FERC's Rules and Regulations promulgated thereunder.  Provider reserves the right to file rate schedules with FERC concerning any services the Provider deems necessary for reliable and orderly bulk power system management, including but not limited to any standby or related services that may arise from a failure by a Customer to meet its schedule of deliveries across the facilities covered by this Agreement.

18.5
Entire Agreement:  This Agreement constitutes the entire agreement between the Parties hereto with reference to the subject matter hereof and no change or modification as to any of the provisions hereof shall be binding on any Party unless reduced to writing and approved by the duly authorized officer or agent of the Customers and the President or a Vice President of the Provider.  The terms and conditions of this Agreement and every Appendix referred to herein shall be amended, as mutually agreed to by the Parties, to comply with changes or alterations made necessary by a valid applicable order of any governmental regulatory authority, or any court, having jurisdiction hereof.

18.6
Binding Effect:  This Agreement and the rights and obligations hereof, shall be binding upon and shall inure to the benefit of the successors and assigns of the Parties hereto.


18.7
Conflicts:  In the event of a conflict between the body of this Agreement and any attachment, appendix or exhibit hereto, the terms and provisions of the body of this Agreement shall prevail and be deemed to be the final intent of the Parties.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by their duly authorized officers, and copies delivered to each Party, to become effective as of the Effective Date.

ENTERGY SERVICES, INC.


[CUSTOMER]

By:
_____________________


By:  _______________________


[Name & Title]




[Name & Title]

APPENDIX A

POINTS OF INTERCONNECTION


This Appendix A is a part of the Interconnection and Operating Agreement between Customer and Provider.

Point of Interconnection

The points of interconnection will be at the bus-side disconnect switch of Customer's breaker J3029 in the existing Provider’s Entergy Mississippi Clarksdale 115 kV, and at the bus side disconnect switch of the Customer's breaker in the Provider’s new Entergy Mississippi 230 kV station near Lula, MS.   See the Provider drawing _____________ dated ___________, which drawing is attached hereto and made a part hereof.

Facilities to be Furnished by Provider

Provider shall install two circuit breakers and the associated relaying in the Provider’s Entergy Mississippi Clarksdale 115 kV Station, one on the Delta Steam Electric Station line and one on the Tunica line, modify the relaying on the remote end of each line to coordinate with the previously mentioned installation of breakers, upgrade the existing transfer bus and switches, and install a new main bus of adequate capacity.

Provider shall construct a new, three breaker, 230 kV station in Tunica County, MS and connect the station to into the Provider’s Batesville to Ritchie Steam Electric Station 230 kV transmission line.  Two of the circuit breakers will be installed to protect the new Provider transmission line sections, one to Batesville and one to Ritchie.  The third circuit breaker will be used to terminate the Customer’s 230 kV transmission line from Customer’s Clarksdale facility; this breaker will be constructed by Provider but paid for and owned by Customer.

Facilities to be Furnished by Customer

Customer will construct a new 230 kV station that will connect to the 115 kV portion of the existing Customer's 115/69 station, a 230 kV transmission line terminal, upgrade the 115 kV portion of the Customer's 115/69 kV station, and upgrade the 115 kV transmisson line connecting the Customer's 115 station to the Provider's existing Clarksdale 115 kV station.

Customer will also construct an approximately 23 mile 230 kV transmission line from the aforementioned 230 kV line terminal to the new Entergy 230 kV switching to be constructed by Provider near Lula, MS.

Customer will pay Provider to construct in Provider’s new substation a 230 kV transmission line terminal to terminate the above mentioned 230 kV transmission line.

Cost Responsibility

Customer and Provider hereby acknowledge and agree that the Estimated Cost listed below is only an estimate that includes estimated Tax Costs arising out of the transfer from Customer to Provider of any money or any other property, real or personal, related to Provider's acquisition or construction of the Interconnection Facilities. 

Customer hereby agrees to and shall reimburse Provider for Actual Costs; as used in this Appendix A, "Actual Costs" shall mean all dollar amounts incurred by Provider for the Provider's acquisition or construction of said Interconnection Facilities, including estimated Tax Costs.

"Tax Cost" as used in this Appendix A shall mean all existing or new, regular or special, taxes, government charges and imposts, including, but not limited to, income, franchise, sales, use, excise, gross receipts, utility, transaction, stamp, recording, transfer, property, ad valorem, occupation and other taxes, governmental or municipal charges, licenses, fees and assessments; including all penalties and interest related to such taxes imposed or required to be collected by Provider on acquisition of ownership or use of the Interconnection Facilities, plus taxes imposed on or with respect to payments made by Customer to Provider to indemnify Provider for Tax Costs.  

Customer will pay Provider the estimated Tax Cost at the time of the assignment by Customer of Interconnection Facilities to Provider or upon payment of Actual Costs by Customer to Provider for Interconnection Facilities constructed or to be constructed by Provider.  However, the estimated Tax Cost shall not include estimated federal income tax if Customer and Provider believe, and Customer represents, that Customer is a qualifying facility, as that term is defined in section 3 of the Federal Power Act, Stat. 1063, as amended by section 201 of the Public Utilities Regulatory Policies Act of 1978, Pub. L. No. 95-617, and Customer and Provider believe, and Customer represents, that the transaction made pursuant to this Appendix A satisfies all other requirements for tax-free treatment to Provider pursuant to Internal Revenue Service Notice 88-129, 1988-2 C.B. 541.

In the event that the Internal Revenue Service removes its current policy against issuing private letter rulings concerning the income tax treatment of contributions in aid of construction and thereafter, Customer requests in writing, Provider will file a private letter ruling request with the Internal Revenue Service seeking a determination that the payment or property transfer in connection with Provider's construction or acquisition of said Interconnection Facilities will not be treated as taxable income to Provider for federal income tax purposes. 

If Provider has collected estimated federal income taxes from Customer as part of Actual Costs, and thereafter the Internal Revenue Service issues a private letter ruling to Provider or issues guidance in any other form on which Provider may rely, and such private letter ruling or other guidance clearly relieves Provider from any or all of said tax liability, Provider agrees to and shall promptly remit to Customer that portion of the Actual Costs already paid by Customer related to any excess federal income taxes previously collected from Customer for Interconnection Facilities, provided Provider will remit such amount to Customer only after Provider has received a tax refund or credit from the Internal Revenue Service for any applicable overpayment of federal income tax as related to the transaction described in this Appendix A.  If the state or locality in which the Interconnection Facilities are located follows federal income tax law (or issues its own appropriate ruling) in that the transfer or payment for the Interconnection Facilities is not taxable income to Provider, Provider shall remit the portion of Actual Costs relating to any excess state or local income taxes, provided Provider will remit such amount to Customer only after Provider has received a tax refund or credit from such state or local taxing authority for any applicable overpayment of state or local income tax as related to the transaction described in this Appendix A.  However, any refund does not relieve Customer from its tax indemnity obligations set forth in this Appendix A.

If Customer elects for Provider to file a private letter ruling request with the Internal Revenue Service pursuant to this Appendix A, Customer agrees to cooperate fully with Provider in facilitating the submission of such a request and all efforts to obtain such private letter ruling.  In the event that the Internal Revenue Service issues a private letter ruling to Provider or issues guidance in any other form on which Provider may rely thereupon as substantial authority, as that term is defined by Treasury Regulation §1.6662-4(d), that provides any payment or property transfer related to Provider's acquisition or construction of said Interconnection Facilities is taxable income to Provider, Customer agrees to be bound by said ruling or guidance until and unless Provider is relieved of such tax liability by a subsequent ruling applicable to this transaction between the Parties, guidance by the Internal Revenue Service, or change in applicable laws and regulations. 

In the event Provider does not collect from Customer estimated federal or state income taxes as part of the Actual Costs for Provider's construction or acquisition of said Interconnection Facilities, and the facts, the law, or interpretations of the law by Provider change so that it is no longer reasonable for Provider to believe that its acquisition or construction of the Interconnection Facilities will not result in taxable income to Provider, Provider shall revise the Tax Cost relating to the amount of federal and state income taxes due from Customer, and Customer agrees to promptly pay the excess, if any, of the revised estimated Tax Cost relating to federal or state income taxes over the Tax Cost previously paid by Customer.  Among other reasons, revision of the estimated Tax Cost shall be made as a result of Customer losing its status as a qualifying facility, as that term is defined in section 3 of the Federal Power Act, 41 Stat. 1063, as amended by section 201 of the Public Utilities Regulatory Policies Act of 1978, Pub. L. No. 95-617, or as a result of the occurrence of any event specified in Sections 4(A) or 4(B) of Internal Revenue Service Notice 88-129, 1988-2 C.B. 541.

Absence of a particular Tax Cost from the Estimated Cost or Actual Costs, or an underestimation of a Tax Cost within the Estimated Cost or Actual Costs shall not relieve Customer of its tax indemnity obligations set forth in this Appendix A.

The Estimated Cost for the Interconnection Facilities to be constructed by Provider is $8,100,000 which reflects a Tax Cost gross-up of 32.65% (Estimated Cost excluding estimated Tax Cost - $6,000,000).

Customer hereby agrees to and Customer shall provide reasonable and adequate security, as determined within Provider's sole reasonable discretion, for payment and performance of obligations set forth in this Appendix A. 

Prior to the Operation Date, Customer may terminate this Agreement upon thirty (30) days prior written notice to Provider.  Upon notice of termination, Provider will cease performance of all activities related to the Interconnection Facilities to be installed by Provider pursuant to this Appendix A.  Notwithstanding the foregoing, Customer shall remain liable for payments to Provider of all costs incurred by Provider for the provision of Interconnection Facilities prior to termination, including cancellation costs less the cost of that portion of the Interconnection Facilities, if any, that Provider elects to retain for its own use.

Customer and Provider hereby acknowledge and agree that the Parties are entering into the Agreement at this time solely on the basis of a completed interconnection study and that the required facilities study has not yet been completed.  Customer acknowledges and agrees that there has been no final determination regarding the use or efficacy of the Interconnection Facilities specified in this Appendix A.  Customer hereby assumes all risk, cost, and expense resulting from entering into the Agreement on this basis.  The Interconnection Facilities initially identified in this Appendix A, and the associated costs, may not be valid for the provision of Interconnection Service under the Agreement and may be altered significantly as a result of the completed facilities study.   
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