ENERGY MANAGEMENT SERVICES AGREEMENT

This Energy Management Services Agreement (“the Agreement”) is made effective as of May 1, 2001 by and between the Public Service Commission of Yazoo City, and the Clarksdale Public Service Commission, (“CPUC”), (PSCYC and CPUC collectively referred to as “the Cities”), Mississippi Delta Energy Agency (“MDEA”), (collectively the Cities and MDEA may be referred to as Customer), and Enron Power Marketing, Inc. (EPMI), a Delaware corporation.  Customer and EPMI are referred to sometimes as Party or Parties as the context may require.

THE PARTIES REPRESENT AND WARRANT, AS FOLLOWS:
A. CPUC is the commission created to manage, operate, and control the municipal electric utility system of the City of Clarksdale, Mississippi, including the generating units of said system, pursuant to the Municipally Owned Utilities Act [Sections 21-17-11, et sequentia Mississippi Code 1972 Annotated (the “Municipal Act)];

B. PSCYC is the commission created to manage, operate, and control the municipal electric utility system of the City of Yazoo City, Mississippi, including the generating units of said system, pursuant to the Municipally Owned Utilities Act [Sections 21-17-11, et sequentia Mississippi Code 1972 Annotated (the “Municipal Act)];

C. MDEA is a joint agency (and municipality) of the State of Mississippi organized and existing under the Joint Municipal Electric Power and Energy Law [Sections 77-5-701, et sequentia Mississippi Code 1972 Annotated (the “Joint Act)], the members of which are the City of Yazoo City, Mississippi, acting by and through PSCYC, and the City of Clarksdale, Mississippi, acting by and through CPUC;

D. EPMI is a wholesale power marketer authorized to buy and sell electric power at wholesale in interstate commerce in the United States and, is authorized to buy and sell electric power in the State of Mississippi, and is in the business of buying, marketing, selling and causing the delivery of capacity, energy and ancillary services in various geographic markets, including the SERC and SPP, and through its affiliated companies, is in the business of buying, transporting, nominating and scheduling natural gas on the inter- and intrastate natural gas transportation systems; and

E. MDEA is authorized by the Joint Act for and on behalf of its members to transmit, exchange, purchase, and sell for resale electric power and energy and has entered into agreements with CPUC and PSCYC for the transmission, exchange, purchase, and sale of electric power and energy on an economical basis as agent for each of such members, including the purchase of either member’s excess power or energy and the resale of such power and energy to the other member and/or others as may be in the interest of each of the Cities.

THEREFORE, THE PARTIES AGREE, AS FOLLOWS:

ARTICLE 1  

DEFINITIONS

When used in this Agreement (including the Exhibits), the following capitalized terms shall have the following meanings:

“Agreement” means this Agreement and all exhibits, attachments or any revision, modification or change to such agreements, or any of the exhibits or attachments.

“Ancillary Services” or “AS” means those services defined as such by Entergy’s interconnect agreement with MDEA or Entergy’s tariff, and include the following:  1) scheduling, system control and dispatch service; 2) reactive supply and voltage control; 3) regulation and frequency response; 4) energy imbalance service; 5) operating reserve- spinning reserve service; and 6) operating reserve – supplemental reserve service.  

 “Available Energy” means Energy that is available for sale on any given day that is in excess of MDEA’s Native Load, up to the total amount of Energy on any day that can be produced from the Facilities. 

“Back-to-Back Transaction” means the sale or purchase by EPMI of a Product transacting with a third party, or a Fuel Transaction involving a third party as a result of EPMI's obligations under this Agreement which is then matched to a corresponding sale or purchase of the same Product by MDEA to EPMI under the MPPSA between the Parties, or a corresponding Fuel Transaction with the Cities.

“Business Day” means any day except Saturday or Sunday, or a Federal Reserve Bank Holiday, or a state legal holiday in Mississippi.  A Business Day begins at 8:00 a.m. and ends at 5:00 p.m. CPT.

“Capacity” means the available generating capacity from the Facilities, sold as a Product.

“Communication Procedures” means the procedures agreed to, adopted, and employed by the Parties from time to time for the exchange of information between Energy Coordinators necessary or desirable in determining the Products available under this Agreement, and to acquire, schedule and arrange Fuel Transactions for the Facilities. 

“Confidential Information” shall have the meaning set forth in Article 23.

“Confirmation” means the document provided for under the MPPSA or the MGPSA which specifies the Product being bought or sold, the duration of the Transaction and the other terms, including price. A daily report of all Hourly (or similarly short term) purchases and sales will be provided to the Customer and shall serve as a Confirmation for those transactions under the MPPSA or MGPSA.

"Costs” means, when applicable to any Transaction, all costs, liabilities, fees and expenses incurred by EPMI (excluding EPMI's internal costs and allocated overhead) in connection with the purchase, sale, replacement, scheduling, transmission and delivery of Products and balancing services, entered into between MDEA, EPMI, and third parties. Costs shall include but shall not be limited to: (i) energy and fuel costs, (ii) transmission costs and losses, (iii) congestion costs, (iv) scheduling fees, (v) penalties, inadvertent energy flow charges, or imbalance charges that are exclusive of MDEA’s Ancillary Service charges (vi) taxes (other than income taxes); (vii) fees, penalties, or charges imposed by the SPP, SERC, ISO or RTO, Federal Energy Regulatory Commission (FERC), or other similar authorities; (viii) broker fees; (ix) communication costs (x) other associated costs incurred by EPMI.  
“CPT” means central prevailing time.

“Delivery Point” “Point of Delivery” or “POD” means (a) for power (i) the interfaces located at the interconnection between Clarksdale and Yazoo City transmission systems at the Entergy system, or (ii) the point specified in any Back-to-Back Transaction, EPMI Transaction or Structured Transaction at which Products are to be tendered under a Confirmation; (b) for natural gas, (i) for Clarksdale, the point of interconnection between Texas Gas and Clarksdale (ii) for Yazoo City, the interconnection between Southern Natural Gas (Sonat) and Mississippi Valley Gas for the Yazoo City Power Plant (the Sonat Delivery Point) (iii) the interconnection between Mississippi Valley Gas (MVG) and the Yazoo City Power Plant (MVG Delivery Point), (iv) any point where fuel is delivered as specified in a Fuel Transaction.

“Defaulting Party” means a Party to this Agreement, which, through action or inaction, has caused an Event of Default under Article 15 of this Agreement.

“Disputing Party” means a Party to this Agreement that has raised a dispute concerning the performance of another Party under this Agreement, or which has disputed the correctness of any invoice or statement required under this Agreement.

“Effective Date” means the date specified in the introductory paragraph of this Agreement.

“Energy” means three-phase, 60-cycle alternating current electric energy.

“Energy Coordinator” means the person named from time to time by each Party, in accordance with Articles 3 and 4 hereof, to exchange information between the Parties and to coordinate the fulfillment of the duties of the Parties under this Agreement and the Master Agreements.

“Energy Management Services” means those services to be provided by EPMI pursuant to this Agreement.

“EPMI” means Enron Power Marketing, Inc., or any permitted successor or assign.

"EPMI Transaction" means a Transaction which is not a Back-to-Back Transaction, but under which MDEA or the Cities agree to buy or sell Products under the MPPSA or MGPSA.

“Event of Default” means any one or more of the actions or inactions described or set forth in Article 15 of this Agreement, whether or not any action is taken in connection with such Event of Default by the Performing Party.

“Existing Contracted Resources” means those fully executed written agreements in effect on the Effective Date of this Agreement, under which a third party is obligated or has the option to sell   Energy, Capacity and/or Ancillary Services or fuel to MDEA, identified on Exhibit 1 attached hereto. 

“Facilities” means those electric generating assets and related facilities listed in Exhibit 2. 

“Facility” refers generically to one of the Facilities.

“First Contingency Emergency Dispatch” means the generation of Energy by the Facilities pursuant to direction by Entergy for purposes of alleviating a transmission system emergency irrespective of whether such Energy is committed under any Transaction entered into by MDEA or EPMI.

"Force Majeure” shall mean an event or circumstance not anticipated as of the Effective Date that (i) is not within the reasonable control of the Party relying thereon (ii) could not have been prevented or avoided by such Party through the reasonable exercise of due diligence, and (iii) prevents one Party from performing its obligations under this Agreement. Subject to the foregoing, the following things would constitute Force Majeure to the extent that they affected a Party’s ability to perform under this Agreement: unavailability of fuel as a result of Force Majeure (as defined in this Agreement, the MGPSA, MPPSA, or the Existing Contracted Resources, as applicable), floods, earthquakes, storms, fires, civil disturbances or disobedience, acts of industrial disorder which are part of a national or regional strike or labor dispute, labor or material shortages, actions or restraints by court order, sabotage, actions or restraints by court order or public or governmental authority or arbitration award (so long as the claiming Party has not sought and has opposed, to the extent reasonable, such actions or restraints).

“Forced Outage” means the removal from service availability of a generating unit, transmission line or other Facility for emergency reasons. A Forced Outage shall be deemed to occur when an equipment failure, operator intervention or other action or inaction occurs that causes the Facilities to reduce output from the current full capacity of the Facilities either directed by operator action or is the result of a Facility control and/or safety system action.
“Fuel Costs” means the cost of all natural gas purchased in connection with this Agreement, together with all charges imposed for the transportation of such natural gas to the Facilities, including any reservation charge, commodity charge, transportation-related fuel, ACA charges, GRI charges, penalty charges, balancing charges or any other amount assessed by the seller or transporter of such natural gas. 
“Fuel Manager” means the Fuel Manager identified in Article 12.

 “Fuel Transaction” means any natural gas purchase, resale, exchange, transportation release, or reassignment, storage or balancing agreement entered into by the Cities (or by EPMI on behalf of the Cities) to supply natural gas to the Facilities for any Transaction. 
“GAAP” means generally accepted accounting principles recognized, from time to time, by the Financial Accounting Standards Board and applied to companies whose equity shares are traded on any regulated public equity exchange.

“Hourly and Daily Transactions” means the group of power transactions ranging from one (1) hour duration (“Hourly Transaction”) to a block of hours during a specific twenty-four (24) hour period or a day (“Daily Transaction”).  Hourly trading is also known as Real Time Trading.  Hourly Transaction trading is conducted from EPMI’s Hourly or Real Time Desk. Real time hourly and daily transaction activity may cover up to four (4) days during weekend and holiday periods.

“Incentive Fee” means the fee described in Exhibit 3.

“Interest Rate” means rate of interest applicable to any amounts due and not paid under the terms of this Agreement as set forth in Article14.

“Long Term Transaction” means transactions longer in term than Hourly, Daily, and Short Term Transactions.

“Load Projection Model” means EPMI’s proprietary load-forecasting model that will be utilized to forecast the daily Native Load.  Operation of the model is based on the well-correlated relationship between energy load and ambient temperature.  Daily Native Load for MDEA will be forecasted with the model by using inputs for (1) historic energy load data and corresponding historic ambient temperature data, (2) the previous day’s weather conditions provided by MDEA for Clarksdale and Yazoo City, (3) National Weather Service forecasted temperatures for the Clarksdale and Yazoo City areas, (4) known local changes to customer loads, and (5) additionally, other calendar data will be used, including but not limited to holidays, time of sun rise and sun set, week days and weekends will be included in the model database.  The native load at each City will be forecasted separately and aggregated as the MDEA Native Load.  

“Market Price” is the price agreed to (i) by any third party for the sale or purchase to or from EPMI or MDEA in a Back-to-Back Transaction, (ii) the price paid by or to EPMI in any EPMI Transaction or (iii) by any third party pursuant to any Structured Transaction. 

“Marketing Committee” means the committee comprised of representatives of EPMI and MDEA established pursuant to Article 5 of this Agreement which is charged with the obligation of establishing and monitoring the strategy and policies related to this Agreement.

“Market Proceeds” is the aggregate amount of money payable (at the Market Price) under all Back-to-Back Transactions and EPMI Transactions. 
“Marketing Strategy” means the strategy developed jointly by EPMI and MDEA and approved by the Marketing Committee and MDEA, consistent with the Trading and Risk Policy, that is intended to maximize the profitability and savings associated with the Facilities.

“Master Agreements” means the MGPSA’s and the MPPSA.

“Master Gas Purchase and Sale Agreement” or “MGPSA” means the Master Gas Purchase and Sale Agreement entered into between each of the Cities and Enron North America Corp. contemporaneously with this Agreement, for purchases and sales of natural gas.

“Master Power Purchase and Sale Agreement” or “MPPSA” means the Master Power Purchase & Sale Agreement entered into between the EPMI and MDEA, contemporaneously with this Agreement, for the purchase and sale of Products by and to EPMI under Back-to-Back Transactions or EPMI Transactions.

“Minimum Product Price” means the lowest acceptable price if selling and maximum acceptable price if buying Products in the sole discretion of MDEA. EPMI shall endeavor to meet or exceed the Minimum Product Price in connection with transactions governed by this Agreement.

“Monthly Fee” or “MF” shall have the meaning given in Article 14.

“MWh” means megawatt hour.

“Native Load” means the wholesale and retail power customers of MDEA on whose behalf MDEA, by statute, franchise, regulatory requirement, or contract, has undertaken an obligation to meet the reliable electric needs of such customers, estimated to peak at 95 MW.  The Native Load comprises the corresponding native load of the Cities, but excludes the wholesale obligation of CPUC to the  purchaser of the Crossroads project output.

“NERC” means the North America Reliability Counsel, and its successor organizations.
“Off-Peak” means that time period (and each hour) commencing at HE 2300 and ending HE 0600 CPT, Monday through Friday, and beginning again Friday at HE 2300 through Monday ending at HE 0600CPT, including NERC holidays, and all hours not included in the definition of On-Peak.

“On-Peak” means that time period (and each hour) commencing at HE 0700 and ending HE 2200 CPT, Monday through Friday, excluding NERC holidays.

“Payment Date” means the date each month when payment of the Market Proceeds is due from EPMI to MDEA, which is three Business Days after payment of the Monthly Fee is received from the Customer.

“Performing Party” means that Party who under this Agreement has the right to claim that the Defaulting Party has engaged in an Event of Default under Article 15 of this Agreement.

“Products” means quantities of products or services that may from time to time be sold or purchased as described under the terms of this Agreement.  Products shall include, but shall not be limited to Energy, capacity, Ancillary Services, transmission, natural gas, gas transportation, power or gas options (puts, calls, floors, caps, collars), and power or gas swaps or other financial transactions. 

“Profit” shall have the meaning described in Exhibit 3.

“Protocols” shall mean the Protocols duly adopted by SPP, SERC, NERC, and/or Entergy, including any attachments or exhibits referenced thereby, as amended from time to time, containing the scheduling, operating, planning, reliability, and settlement (including customer registration) policies, rules, guidelines, procedures, standards, and operations criteria.  For the purposes of determining responsibilities and rights at a given time, the Protocols, as amended in accordance with the change procedure(s) described in the Protocols, in effect at the time of the performance or non-performance of an action, shall govern with respect to that action.  

“Prudent Marketing Practices” shall mean, at a particular time, any of the practices and procedures, not in conflict with the Marketing Strategy and Trading Policy, practiced generally in the power marketing industry by experienced participants in similar circumstances.  Prudent Marketing Practices is not intended to be limited to the optimum practice, method, or act to the exclusion of all others, but rather to be a spectrum of possible practices, methods or acts expected to accomplish the desired results, having due regard for, among other things, the requirements of each governmental authority of competent jurisdiction, and the requirements of this Agreement. 

"Prudent Operating Practices" shall mean those practices, methods, techniques and acts which, at the time of performance of MDEA’s and the Cities’ obligations under this Agreement, are generally accepted and would be applied in the U.S. electric power industry and would be expected to accomplish the desired results economically, reliably, safely and expeditiously.

“Receipt Point”, “Point of Receipt” or “POR” means (a) for natural gas, that point where gas is received for transport as defined in the Confirmation for a Fuel Transaction  (b) for power, that point where power is received for transmission.

“Real Time Transactions” shall mean the same as Hourly and Daily Transactions.

“Redispatch Transactions” means transactions required to be executed as a result of Entergy calling for dispatch of Facilities to remedy a First Contingency Emergency Dispatch.

“Savings” is defined in Exhibit 3.
“Scheduled Outage” means any period, or extension of an initial period of time during which Products are not provided at the Facilities as a result of any operating condition of the Facilities known to MDEA and communicated to EPMI in advance during which any maintenance, repair or other activity is required to permit the Facilities to be operated in accordance with its design or operational characteristics.

“SEPA” means Southeastern Power Administration, and successor organizations.

“SERC” means the Southeastern Electric Reliability Council, and any successor organization having responsibility for the transmission of electric energy and the establishment or rules, procedures, Protocols and other restrictions or limitations concerning the transmission of Energy from the Facilities.

“Short Term Transactions” means balance of the week and next week transactions.

“Shortfall Amount” shall have the meaning given in Article 14.

“SPP” means the Southwest Power Pool of the North American Electric Council, and successor organizations.

“Stack Model” means the generation stack model that will be developed jointly by EPMI and MDEA and tailored to include operating data and costs specific to the Facilities.  Such operating data would include, but would not be limited to, range of expected heat rates, range of expected output (MW), start-up times, availability, startup/shut down costs, and fixed and variable operation and maintenance costs.  The model will utilize the operating data and costs provided by MDEA to calculate an estimated energy production cost over a range of gas Market Prices for each Facility, and will be updated from time-to-time.  Information from the Load Projection Model will become input to the Stack Model in order to calculate the Target Production Cost daily, and to formulate recommendations concerning economic dispatch of generation assets or purchasing market power.

"Structured Transaction" means any Transaction other than a Back-to-Back Transaction or an EPMI Transaction.

“Target Production Cost” shall have the meaning described in Exhibit 4.

“Term” is defined in Section 2.1.

“Trading Policy” means the policy adopted by the Marketing Committee establishing the parameters of credit and position risk to be taken pursuant to this Agreement.

“Transaction” means any arrangement with any party, including EPMI, for the purchase or sale of any Product but shall not include sales by MDEA to the Cities, by either City to the other, or sales by the Cities to supply the Native Load.

ARTICLE 2

TERM

Section 2.1

 This Agreement shall continue in effect from the Effective Date until 11:59 pm CPT, September 30, 2003 (“Initial Term”), unless terminated earlier in accordance with the provisions of this Agreement. Thereafter, this Agreement shall continue from year to year on the same terms and conditions unless terminated by either Party upon not less than sixty (60) days written notice prior to the expiration.

ARTICLE 3

EPMI OBLIGATIONS

Section 3.1
 EPMI (or any of its affiliates fulfilling a portion of EPMI’s obligations under this Agreement), shall perform the following set up activities in accordance with the terms of this Agreement:  

(a) Designate a responsible person to act as Energy Coordinator for EPMI under this Agreement, and two additional back up Energy Coordinators, as further defined herein. 

(b) Propose Load Projection Model and Stack Model for MDEA’approval.

(c) Review the Existing Contracted Resources and, upon request by Customer, initiate discussions with the provider and MDEA, develop the appropriate protocols for scheduling and operations, and develop an operational understanding of the agreements.

(d) Register MDEA as a transmission customer and purchasing and selling entity (TC/PSE) with NERC’s transmission service information network (TSIN).  EPMI will also register MDEA with the joint transmission system information node (JTSIN) as a valid source/sink on Entergy’s OASIS.  Registration with JTSIN is contingent upon MDEA entering into a transmission agreement(s) with Entergy.  To allow MDEA access to view transmission reservations on Entergy’s OASIS and to view tags on the Open Access Technology International (OATI) system, EPMI will install Tradewave software on two MDEA internet-enabled computers.

(e) Prepare draft documents and provide to MDEA for the (i) Marketing Strategy (draft attached as Exhibit 6) (ii) Trading Policy (draft attached as Exhibit 7) (iii) Master Gas Purchase and Sale Agreement, and (iv) Master Power Purchase and Sale Agreement. 

(f) In order that EPMI can monitor MDEA operational parameters in Houston via a dedicated data connection between the Clarksdale control room (and Yazoo City indirectly via Clarksdale) and the EPMI control room in Houston, Texas, EPMI shall install, own, operate and maintain the following communication facilities: (i) EPMI will provide the dedicated data connection, a T-1 circuit using frame relay protocol, between the Clarksdale plant and EPMI’s control room, including the installation and configuration of necessary routers and switches.  (ii) EPMI will deliver, setup and install an application server in the Clarksdale control room running Plant Information-Data Archive from OSI Software, Inc. (PI).  EPMI will connect the application server to the MDEA Programmable Logic Controller (PLC) via a MODBUS interface.  EPMI will connect the application server to Enron’s server via a PI to PI interface and the frame relay protocol on the T-1 circuit.  (iii) EPMI will work with MDEA to configure the PLC to collect operational parameters from the Clarksdale and Yazoo City plants and provide for all data communications between the two plants. 


Section 3.2 

EPMI (or any of its affiliates fulfilling a portion of EPMI’s obligations under this Agreement), shall perform the following on going Energy Management Services in accordance with the terms of this Agreement:

(a)
Regarding Hourly and Daily (Real Time) Transactions, EPMI will use commercially reasonable efforts to buy, sell, and schedule Products on an hourly or daily basis as are necessary (i) to supply and/or balance MDEA’s Native Load in a manner intended to minimize the cost of serving the Native Load, (ii) to balance for fluctuating output during dispatch of owned generation assets, (iii) to provide backup/replacement power/transmission during cuts/contingencies, including Redispatch Transactions, and (iv) to provide gas and gas transportation for operating Facilities.   

(b)
During First Contingency Emergency Dispatch, once notified by MDEA’s Energy Coordinator, EPMI will document and report to the Cities and MDEA the following data: (i) transaction details of forgone power purchases; (ii) the Target Production Cost of the replacement generation; and (iii) duration of the First Contingency Emergency Dispatch event.

(c)
In connection with managing Existing Contracted Resources and output from Facilities, EPMI will arrange for replacement energy to serve the Native Load in the event energy or transmission is interrupted from the Existing Contracted Resources or from the Facilities.  EPMI will attempt to source the backup and replacement energy through Hourly and Daily Transactions as soon as MDEA notifies EPMI’s Energy Coordinator.  The price, unit contingent and transmission risk associated with purchasing backup and replacement energy will be retained by MDEA and the Cities unless the Confirmations state otherwise.

(d)
Provide access to the EPMI 24-hour trading desk to MDEA by e-mail, fax, and/or telephone. 

(e)
As Fuel Manager, EPMI will (i) manage existing gas contracts with Texas Gas, and Mississippi Valley Gas (ii) research gas transportation and balancing options available to manage the gas supply needs and make recommendations, in order to secure the reliable and cost effective modes to supply the Cities (iii) use commercially reasonable efforts to secure gas at the lower of the prevailing market price of gas or the cost of parking, lending, storing or paying imbalance fees (iv) schedule and confirm all deliveries of gas as required for operation of the plant, and, (v) monitor the natural gas versus fuel oil price spreads, and make recommendations for fuel oil use  (responsibility for the purchase, delivery, and storage of fuel oil would be retained by the Cities). From time-to-time, EPMI may assist Customer by making recommendations and/or providing commercial options in order to mitigate future natural gas price exposure to the Cities. All decision-making authority and price risk associated with the obtaining or selling of natural gas or natural gas contracts, will be retained by the Cities.


(f)
From time to time, EPMI will provide assistance to MDEA in arranging for Structured Transactions.  Potential Structured Transactions will be presented to the Energy Coordinators and the Marketing Committee for initial review. EPMI will report to the Marketing Committee to seek its recommendation to pursue or not pursue the transaction. EPMI and MDEA will work together as appropriate to close the transaction with the counter party. 

(g)
Initially, Ancillary Services will be obtained from Entergy as otherwise described in the Agreement.  EPMI will evaluate other ancillary service providers within SPP and evaluate the feasibility of entering into agreements by which some or all of the ancillary services are sourced from other than Entergy.  Further, EPMI will manage energy imbalance with the objective of minimizing the imbalances and imbalance penalties defined in Schedule 4 of the Entergy transmission tariff.  All price and physical risk associated with imbalance will be retained by the Cities and MDEA.

(h)
EPMI will use commercially reasonable efforts to optimize scheduling and usage or resale in accordance with the terms and conditions of each of the Existing Contracted Resources contract. Regarding certain of the Existing Contracted Resources, EPMI will use commercially reasonable efforts to optimize scheduling of the 16,500 MWhr from SEPA to minimize On-peak power purchases.  EPMI will submit a proposed schedule to MDEA for the SEPA power.  Following MDEA approval, EPMI will submit the schedule to SEPA.  Power from Cajun and EPI is contracted to flow at a constant rate throughout the contract period and will be scheduled as base load supply.

(i)
EPMI will reserve transmission for MDEA’s energy on Entergy’s OASIS, and complete the NERC tagging process on the OATI system unless otherwise agreed to between EPMI and MDEA.  MDEA will retain the delivery risk.

(j)
Initially EPMI will be the primary counter party of the Cities for gas and power transactions. EPMI will assist MDEA in securing additional master agreements with other wholesale gas and power market entities, as requested.

(k)
EPMI will conduct an initial engineering review for the optimization of power generation equipment and controls.  EPMI’s review, while not  exhaustive, may include, but will not be limited to, equipment, operations, maintenance and equipment upgrades, spare parts inventory, insulation inspection, operating data, and operating run-time parameters with respect to equipment specifications.  Based on the review, EPMI will make an equipment optimization recommendation to MDEA, if feasible.

(l)
In conjunction with other service obligations, EPMI will evaluate the feasibility and potential economic benefits of various risk management techniques, including, but not necessarily limited to forward buying wholesale energy and gas, and price hedging techniques such as options.  EPMI will discuss with MDEA the feasibility and potential outcomes of these risk management techniques.  MDEA will make the decision regarding which risk management techniques are included in the Marketing Strategy and Trading Policy. 

(m)
EPMI will maintain PI databases, display screens and application software needed to monitor and display MDEA operational parameters.  EPMI will also maintain Internet based system to allow MDEA personnel to view the operations data collected.  

(n)
Provide information necessary for joint operation of the Load Projection Model and the Stack Model in order to implement the day’s planning activity, including but not limited to projected gas pricing, power pricing, transmission availability, and anticipated weather effects on pricing.

(o)
If and when a new RTO begins operation, seek to comply with the scheduling requirements and to satisfy such rules and protocols that are created in association therewith. 


(p)
Customer acknowledges that EPMI’s obligation to provide information to Customer is limited to EPMI’s current bid/offer information which is provided to other market participants via Enron OnLine. At Customer’s request, EPMI will arrange for Customer to have access to Enron Online in order to facilitate access to this information.

(q)
Perform such other duties and obligations as set forth in this Agreement.

ARTICLE 4

MDEA and THE CITIES OBLIGATIONS


Section 4.1

MDEA and the Cities, shall perform the following in accordance with the terms of this Agreement:  

(a)
Operate and maintain the Facilities and perform the Entergy interconnection obligations in accordance with Prudent Operating Practices and in accordance with the terms of this Agreement.

(b)
Provide EPMI with reasonably sufficient and adequate notice concerning the Scheduled Outages, Maintenance Outages, Forced Outages, First Contingency Emergency Dispatch, and any Force Majeure events (and use commercially reasonable efforts to minimize the frequency and duration thereof) and such other operating conditions, restrictions and activities necessary to permit EPMI to carry out its obligations under this Agreement.

(c)
 Advise EPMI of any pending or actual changes to any of the Contracted Resources.

(d)
Designate a responsible person to act as Energy Coordinator under this Agreement, and two additional back up Energy Coordinators.

(e)
Sell to EPMI Products under the MPPSA in Back-to-Back Transactions that correspond to the Products sold by EPMI to third parties.

(f)
Provide information daily as necessary for the joint operation of the Load Projection Model and the Stack Model in order to implement the day’s planning activity, including but not limited to (i) the previous day’s load and corresponding ambient weather data (by 2:00 a.m. CPT), (ii) Facility commitment availability, (iii) revisions to other Facility data.


(g)
Arrange for the purchase, delivery and storage of fuel oil, in quantities to be agreed by the Energy Coordinators.



(h)
Enter into Master Agreements in order to facilitate Transactions under this Agreement.

(i)

Review and approve the proposed Load Projection and Stack Models and participate in the planning and marketing activities as set forth in this Agreement.

(j)

Inform EPMI of all local, state and federal approvals and permits that may affect operation of the Facilities.

(k)

Perform such other duties and obligations as are set forth in this Agreement.


Section 4.2
As of the Effective Date, the Cities and MDEA are members of SPP, and Entergy has dual membership in SERC and SPP.  It is contemplated that Entergy may become a partnership member with the SPP RTO.  It is further contemplated that these NERC regions may form new RTO’s.  The Parties agree to cooperate to achieve compliance required under such projected system changes while preserving the essential economic purposes of this Agreement.


Section 4.3
Each of the Cities has obligated itself to be responsible for and to pay to, or on behalf of, MDEA, if required, that proportion of the minimum monthly fee which that City’s hourly demand was coincident with Entergy’s peak hour demand in the year 2000 bears to the sum of both Cities’ hourly demand during such hour; provided however, that each City has further obligated itself to be responsible for and to pay that portion of EMPI’s monthly fee which the economic benefit to that City from transactions bears to the total economic benefit to both Cities from such transactions during the month.

ARTICLE 5

MARKETING COMMITTEE

Section 5.1
A Marketing Committee shall be established to create, approve, review and change, modify, or amend the Trading Policy and Marketing Strategy from time to time during the Term of this Agreement. The Marketing Committee shall be comprised of two (2) members appointed by MDEA and one (1) advisory (non-voting) member appointed by EPMI. The Marketing Committee shall agree upon such procedures as they determine necessary for the effective operation and communication between and among the Marketing Committee members.  Thereafter, as frequently as a majority of the members of the Marketing Committee shall reasonably determine, the Marketing Committee shall meet to review the provisions of the Trading Policy and the Marketing Strategy.  No change to the Marketing Strategy or the Trading Policy shall be adopted without the unanimous approval of the members of the Marketing Committee and subsequent approval by MDEA.  Notwithstanding any other provision of this Agreement, the Marketing Strategy or the Trading Policy, EPMI shall not be required to enter into any Transaction that would, in EPMI’s sole discretion, expose it to any unacceptable credit or legal risk, and the Marketing Strategy and Trade Policy do not alter EPMI’s obligations under this Agreement.

Section 5.2
This Agreement, and EPMI’s performance under this Agreement and all Transactions entered into as a result of EPMI's marketing activities are expressly subject to the Trading Policy and the Marketing Strategy, which shall define the limits on risks and liabilities undertaken pursuant to this Agreement. Structured Transactions or activities specifically and separately approved in writing by MDEA in advance shall be deemed to be in accordance with the Trading and the other provisions of this Agreement and MDEA shall bear all market price and delivery risk, including unit contingent risk.

ARTICLE 6


SCHEDULING AND PURCHASING POWER

Section 6.1
Each Party shall designate a responsible person to act as Energy Coordinator.  Each Party may replace its designated Energy Coordinator but only with the consent of the other Parties (not to be unreasonably withheld, conditioned or delayed).  Each Party shall also designate at least (2) back-up energy coordinators in the same manner as the Energy Coordinator. The Parties shall diligently provide contact information regarding unavailability or unavailability, and telephone, pager and telecopy information. A control room or hourly desk direct line may serve as a back-up Energy Coordinator. The Energy Coordinators shall meet or otherwise communicate as frequently as the Parties deem reasonably necessary and desirable to assure the coordination of the performance of the Facilities with the marketing and sale of Products.

Section 6.2
Each Business Day, the Cities’ Energy Coordinators shall, as soon as possible but no later than 8:45 a.m. CPT notify EPMI of the estimated schedule of Available Energy and Capacity and the Minimum Product Price for each of the Products available at the Delivery Point for sale beginning at HE 0100 (CPT) the next day or days set forth in such schedule.  Further, the Cities’ Energy Coordinators shall, as necessary throughout the day, provide all reasonably necessary relevant information to EPMI’s Energy Coordinator regarding any operational circumstances that could or may affect the delivery of Products. 

Section 6.3
Each Business Day, the Energy Coordinators for each Party will communicate on such issues as market conditions, Native Load forecast, Facility availability (on a per unit basis), and required maintenance to determine the Target Production Cost for the day. EPMI shall make recommendations to MDEA concerning (i) the economic dispatching of the Facilities consistent with the requirements to serve the Native Load (ii) the possible sale of Products, and (iii) the purchase of power from market sources to serve the Native Load. EPMI and MDEA will communicate at least weekly to discuss and recommend purchasing and marketing opportunities for Products.  

Section 6.4
Once each Business Day, EPMI shall provide a projection of the next day’s Native Load, and project the need for gas, fuel oil and power. Each day, EPMI and MDEA shall jointly run the Load Projection Model and the Facility Stack Model.  EPMI and MDEA will then (1) compare and verify assumptions and results from the models, (2) develop recommendations and (3) decide upon the operating plan for the day.  This analysis will take into account such considerations as weather conditions, business operating data, and prior commitment to buy and sell power. The Parties agree that the development of the projections, recommendations and daily operating plan is complex and requires an element of judgment and therefore may not be accurate.  Further, the Parties agree that the use of imprecise data such as weather reports, heat rate estimates, and the like, to make such projections, recommendations and daily plan are consistent with commercially reasonable industry practices. This analysis will take into account such considerations as weather conditions, business day/weekend and holiday load conditions, historical loads, gas/power pricing, unit availabilities, unit operating data, and prior commitments to buy and sell power.  EPMI will not be under any obligation to update the information prior to the next Business Day.

Section 6.5
The dispatching of the Facilities shall be consistent with the Communication Procedures, the characteristics and limitations of the Facilities, Prudent Operating Practices, the outage schedule of the Facilities (when communicated by MDEA), legal, regulatory and transmission service provider requirements and the strategy and procedures developed by the Marketing Committee.  Due to the time sensitive nature of Hourly Transactions and system reliability needs, decisions regarding Hourly Transactions may be made solely by EPMI in accordance with the Marketing Strategy and the Trading Policy, however EPMI’s decisions shall adhere to the following priorities, in the order stated:  (i) native load system reliability, and (ii) optimization of costs and revenues.  

Section 6.6
To ensure timely response to dispatch instructions and provide for timely exchange of information necessary for bidding, scheduling and dispatch of Products from the Facilities, and purchase of power from market resources, the Parties shall adopt Communication Procedures. The Communication Procedures shall include procedures for the communication of information regarding the Marketing Strategy, the Trading Policy, compliance with and monitoring circumstances surrounding any First Contingency Emergency Dispatch, Scheduled Outages, Forced Outages, pricing and other information to assure marketing of the Facilities Products. Pursuant to such Communication Procedures, MDEA and the Cities shall provide EPMI (on a regular basis but not less frequently than once each month) with (i) its projection each month of the total Available Energy and Capacity from the Facilities for the next month and (ii) Scheduled Outages on a current and projected basis and the anticipated duration of any resulting interruptions (Outage Schedule).  MDEA shall provide EPMI notice of any changes in such information, projections or costs as soon as possible.  
Section 6.7
MDEA and the Cities shall be responsible for compliance with the First Contingency Emergency Dispatch provisions of the Protocols and their interconnection agreements.

ARTICLE 7

AVAILABILITY OF PRODUCTS; METERING

Section 7.1
Customer agrees to make Products available to EPMI, and EPMI agrees to market Products from the Facilities using Prudent Marketing Practices to be sold by EPMI in Back-to-Back Transactions at the Market Price or bought by EPMI in EPMI Transactions.  Risk of loss and all price and unit contingency and transmission risk shall be borne by Customer in a Back-to-Back Transaction. Unless specifically agreed otherwise, MDEA shall have no obligation to tender Products to EPMI and EPMI shall have no obligation to purchase products from MDEA unless and until EPMI has secured a corresponding Back-to-Back Transaction with a third party, or the Parties agree to an EPMI Transaction.  

Section 7.2
If EPMI is able to secure a Back-to-Back Transaction with a third party, then MDEA shall sell the Product (for delivery to the same Delivery Point agreed to in the Back-to-Back Transaction with the third party) to (i) EPMI under the MPPSA at the agreed to product price or Minimum Product Price and EPMI shall correspondingly sell the Product to the third party at the agreed to Market Price or (ii) directly to the third party as appropriate and agreed between the parties.  

Section 7.3
In an EPMI Transaction, MDEA shall sell the Product to or buy the Product from EPMI under the MPPSA at the agreed to Market Price. 

Section 7.4
Notwithstanding anything contained in this Agreement to the contrary, (1) EPMI shall not be under any obligation to enter into any Back-to-Back Transaction if: (i) the term thereof might extend beyond the Term of this Agreement, (ii) it is not allowable under EPMI’s generally applicable credit policies used in credit-risk management for and on behalf of EPMI; (iii) EPMI is unable to agree to terms of the Back-to-Back Transaction in EPMI’s sole discretion, or (iv) if MDEA or any counter party to a potential transaction fails to provide financial security required under Section 17 that EPMI in its reasonable discretion believes is necessary in order to eliminate any concerns that it may have about its credit exposure to MDEA and (2) with regard to EPMI Transactions: (i) EPMI shall not be under any obligation to purchase any Products under an EPMI Transaction, and (ii) EPMI Transactions must be approved in advance by MDEA unless otherwise agreed in the Marketing Strategy.   

Section 7.5
It is expressly understood, notwithstanding any other provision of this Agreement to the contrary, and agreed by the Parties that MDEA reserves the right to sell any Available Energy and Capacity to any third party in any Structured Transaction, provided that such sale is consummated on an “arms-length” basis and included in the determination of the Incentive Fee payable to EPMI under this Agreement. 

Section 7.6
MDEA shall be responsible for making the Products available to EPMI at the Delivery Point, and EPMI shall make all arrangements, including transmission arrangements, necessary to deliver (on behalf of MDEA) the Products to the third party at any Delivery Point under a Back-to-Back Transaction with such third party or EPMI Transaction.  Any Costs or other expenses incurred by EPMI pursuant to the foregoing provision shall be considered costs in the Profit and Savings calculation. 

Section 7.7
All measurements of Products sold in Back-to-Back Transactions and EPMI Transactions shall be measured in accordance with the terms of the MPPSA.  However, in the event that the terms of the MPPSA do not apply, all metering responsibilities shall be borne by MDEA and all Products sold shall be measured in accordance with the metering provisions contained in any associated confirmation for the transaction, if any.

ARTICLE 8


MARKETING PRODUCTS

Section 8.1
EPMI shall use commercially reasonable efforts to market the Products, utilizing Prudent Marketing Practices.

Section 8.2
MDEA and EPMI shall jointly be responsible to market Structured Transactions as provided for from time to time in the Marketing Strategy and Trading Policy. EPMI shall not be obligated to provide (and will not provide) any legal, accounting or tax advice in connection therewith. It is expressly understood that MDEA shall be primarily responsible for such negotiations and, if acceptable in MDEA’s sole discretion, shall enter into Structured Transactions on its own behalf or on behalf of the Cities. 

Section 8.3
EPMI shall utilize Prudent Marketing Practices in making recommendations concerning selling Products available from the Facilities, subject to the Trading Policy and the other provisions of this Agreement.

Section 8.4
The Parties agree that MDEA shall sell Products to EPMI under Back-to-Back Transactions to fulfill Transactions with third parties that EPMI has entered into as a result of its marketing activities on behalf of MDEA, or under EPMI Transactions.  The actual sale of such Products by MDEA to EPMI shall be made under and generally governed by the MPPSA entered into between the Parties.  It is currently anticipated by the Parties that the MPPSA will only be used for (i) Back-to-Back Transactions as permitted under the Trading Policy (or otherwise approved by MDEA) or (ii) EPMI Transactions.  Any Structured Transaction for the sale of Products shall be evidenced by and governed by a specific, separate agreement to be entered into directly by MDEA.  

ARTICLE 9

ACCOUNTING AND RECORDS

Section 9.1
EPMI shall provide reasonably detailed periodic reports describing the marketing of Products under this Agreement.  EPMI shall provide such reports electronically in formats and software versions agreed to among the parties.  EPMI shall provide to MDEA summary information reflecting details of the transaction confirmation regarding each Back-to-Back Transaction or EPMI Transaction to permit MDEA to determine the Market Price, the amount of Products sold or bought, the Delivery Point or Receipt Point, the duration, and (to the extent legally permitted) the third party. 



Section 9.2
EPMI shall be responsible for the administration of and accounting related to (i) the Costs of scheduling and delivery under all Transactions (ii) all daily nominations, confirmations and other information for Fuel Transactions, and (iii) compliance with the Trading Policy.  MDEA agrees to provide any and all assistance and information reasonably necessary in order for EPMI to provide the foregoing services. The Cities acknowledge that each shall be responsible to pay the suppliers for all fuel and transportation, but, as provided for above, EPMI, as Fuel Manager, shall provide reasonably sufficient information to permit MDEA to be able to adequately verify Fuel Costs.

ARTICLE 10 

PERFORMANCE STANDARDS
Section 10.1
The following standards shall apply to EPMI in the fulfillment of its obligations under this Agreement:

(a)
EPMI shall perform its duties under this Agreement in a commercially reasonable manner using Prudent Marketing Practices.  

(b) 

Notwithstanding anything in this Agreement to the contrary, the Parties agree and acknowledge that (i) EPMI is not (and will not be) providing to MDEA advice concerning trading commodity interests, and (ii) EPMI is not acting as a commodity trading advisor (as defined in the Commodity Exchange Act).

Section 10.2
The following standards shall apply to MDEA and the Cities in the fulfillment of their obligations under this Agreement:

(a)

MDEA and the Cities shall provide a historical and projected “availability factor” which shall be updated monthly. Current availability factors are reflected in Exhibit 2.  MDEA will use its best efforts in accordance with prudent utility practice to maintain the availability of the Facilities.

(b)
In addition, MDEA and the Cities shall act in a commercially reasonably manner in performing its obligations under this Agreement and shall be obligated to operate the Facilities using Prudent Operating Practices.

ARTICLE 11
 

DELIVERY POINT, TITLE AND RISK OF LOSS
Section 11.1
In any purchase or sale of Products by MDEA under a Transaction contemplated under this Agreement, MDEA shall deliver Products to EPMI at the Delivery Point or Points of Receipt that are set forth from time to time in the Confirmations.

Section 11.2
Title to and risk of loss of the Products bought or sold under this Agreement under the MPPSA or MGPSA shall be governed by the terms of the MPPSA or MGPSA, as appropriate.

ARTICLE 12

FUEL MANAGEMENT SERVICES
Section 12.1
In connection with the Energy Management Services, the Cities hereby appoint EPMI as the fuel manager (“Fuel Manager”) for all Fuel Transactions for the Facilities and agree to execute any and all documentation reasonably necessary to evidence the same.  EPMI shall arrange, on behalf of each of the Cities, and assist in negotiating the acquisition and delivery of all natural gas, together with all required transportation services, necessary for operation of the Facilities; provided, however, that EPMI shall not be deemed MDEA’s agent in connection therewith or be required to provide credit support in connection therewith.  In addition, if agreed by the parties, the Cities shall be responsible for entering into trading agreements or other agreements pursuant to which EPMI can purchase fuel on behalf of MDEA. In addition, each of the Cities shall enter into a MGPSA with Enron North America Corp. on terms agreeable to the parties thereto. The Parties recognize that without the Cities’s full and active participation in setting up trading agreements with an appropriate number and diversity of counter parties and acquiring additional transportation agreements, EPMI will not be able to procure fuel for the Facilities or seek to reduce Fuel Costs.  It is expressly understood that on the Effective Date, certain contracts are in effect, under which the Cities may be obligated to purchase and transport certain quantities of natural gas. Current  Customer fuel contracts are listed on Exhibit1. Commencing on the Effective Date, EPMI shall manage and administer the Fuel Transactions in a commercially reasonable manner.  The Cities shall bear all risk associated with third party fuel or transportation providers failure to perform or pay.  EPMI shall use commercially reasonable efforts to mitigate such risk.  Each of the Cities will be responsible for the purchase, transportation and storage of any fuel oil, and shall maintain an adequate supply to meet projected needs.

Section 12.2
EPMI agrees to provide the necessary, fundamental market information (specifically excluding any information which EPMI believes is confidential or otherwise proprietary) reasonably required for the Cities to make informed economic decisions concerning Fuel Transactions.  The Marketing Committee shall decide the procedures necessary for determining the appropriate natural gas acquisition strategy taking into consideration long term, intermediate term and short-term natural gas purchases and transportation. 

Section 12.3 
EPMI shall schedule, nominate and confirm all Fuel Transactions, in accordance with pre-approved guidelines and subject to the Cities’ approval.  
ARTICLE 13


FORCE MAJEURE

Section 13.1
Except with regard to a Party’s obligation to make payments under this Agreement, in the event either Party is rendered unable, wholly or in part, by Force Majeure to carry out its obligations under this Agreement, upon such Party’s giving notice as soon as reasonably possible (but no later than fourteen (14) days after such Party becomes aware of the event), and full particulars of such Force Majeure, including expected duration, such notice to be confirmed in writing to the other Party, such obligations of said Party shall, to the extent they are affected by such Force Majeure, be suspended during the continuance of said inability.  A failure to give timely notice of the Force Majeure event shall constitute a waiver of the claim of Force Majeure event.  The Party experiencing the Force Majeure event shall also provide notice, as soon as reasonably practicable, when the Force Majeure event ends.

Section 13.2
A Party affected by an event of Force Majeure shall take all reasonable measures to mitigate the effects of such event of Force Majeure and shall use commercially reasonable efforts to resume performance of its obligations hereunder and to remedy its inability to perform at the earliest practicable time, and shall keep the other Party informed of any changes in the expected duration of its inability to perform.  Neither Party shall be required to settle any strike or labor dispute.

Section 13.3
If the Parties are unable in good faith to agree that an event of Force Majeure has occurred, the Party claiming Force Majeure shall have the burden of proof with respect to such claim.

ARTICLE 14


PAYMENT AND FEES

Section 14.1
Unless otherwise agreed by the Parties, invoicing and payment shall be in accordance with the schedule attached as Exhibit 5. EPMI shall submit to MDEA a statement detailing all applicable Costs for the preceding month.  The statement shall set forth the Market Price in each Confirmation, the quantity of Products that were bought, sold and scheduled in the previous month, and the Costs actually incurred in connection with such Transactions, together with any other relevant information.  For avoidance of doubt, MDEA and the Cities shall ultimately be responsible for all Costs and shall be obligated to reimburse EPMI for any Costs that it incurs or otherwise pays.  

Section 14.2
During the Term of this Agreement, EPMI shall be entitled to a monthly fee (“Monthly Fee” or “MF”) for performance as follows: 

(a)
The Monthly Fee shall be comprised of an Incentive Fee and a fee for the sale of off peak power as described below and in Exhibit 3.  EPMI shall be paid a Minimum Monthly Fee (or “MMF”) of $11,066 Dollars per calendar month for the Term or until the cumulative monthly fees paid exceed $300,000. The positive difference between the Minimum Monthly Fee and the Monthly Fee shall be the Shortfall Amount. [MMF – MF = Shortfall Amount (if a positive number)].  At such time as the sum of the Monthly Fees paid under this Agreement exceeds $300,000, the Shortfall Amount shall be credited against the subsequent Monthly Fees due to EPMI.

(b)
The Incentive Fee shall consist of Forty Percent (40%) of the Profit and Savings, calculated in accordance with, but not limited to, the examples in Exhibit 3.

(c)
 EPMI shall be paid $1/MWhr above the delivered price for purchases of Off-Peak Power. These amounts shall not be included in the calculation of Profit and Savings, but shall be included in the Monthly Fee.

Section 14.3
The Parties acknowledge that upon the expiration of the Term or termination of this Agreement, there may be one or more Structured Transactions directly between MDEA and a third party the term of which will continue beyond the expiration or termination of this Agreement.  Prior to executing any Structured Transaction, which might extend beyond the Term of this Agreement, the Parties shall agree upon how the fee to be paid to EPMI will be determined upon termination or expiration of this Agreement.  


Section 14.4
If either Party shall fail to remit any amount payable when due under the terms of this Agreement, interest on any undisputed portion of the sum shall accrue consistent with applicable Mississippi Law (including the Timely Payment of Purchases by Public Bodies Law of Mississippi), at a rate equal to the lesser of (i) the per annum rate of interest equal to the prime lending rate as may be published in the Wall Street Journal under “Money Rates” on such date (or if not published on such day on the most recent preceding day on which published) plus 2% per annum and (ii) the maximum rate permitted by applicable law (Interest Rate) until the unpaid and undisputed amount and the accruing interest are paid in full.  For the purpose of this Section, payments received by either Party after 2:00 p.m. CPT shall be considered to have been paid on the following Business Day. All references contained in this Agreement to $ or Dollars shall refer to the lawful currency of the United States of America.


Section 14.5
If either Party, in good faith, disputes the amount of any payment, or any part thereof, such Disputing Party shall provide a written explanation of the basis for the dispute. If the Parties are unable to resolve the dispute within five (5) Business Days of such notice, the Disputing Party may exercise its rights under Article 19, provided, however, that the exercise of such rights shall not in any way affect the non-Disputing Party’s rights under Article 19 in response to such action. Payment or acceptance of payment shall not constitute a waiver of the dispute.



Section 14.6
The Parties hereby agree that Parties shall have the right but not the obligation to set off and discharge mutual debts and payment obligations due and owing to each other pursuant to this Agreement and the MPPSA, through netting, in which case amounts owed by each Party to the other Party under any provisions of this Agreement or the MPPSA shall be netted so that only the excess amount remaining due shall be paid by the Party who owes it.  


Section 14.7
If no mutual debts or payment obligations exist and only one Party owes a debt or obligation to the other during the monthly billing period under this Agreement or under the MPPSA, that Party shall pay such sum in full when due. Each Party shall have a general right of set-off with respect to all amounts due and owing by each Party to the other Party under this Agreement or any other agreement between the Parties, including without limitation, the MPPSA and the MGPSA.

ARTICLE 15


DEFAULT AND REMEDIES

Section 15.1
Each of the following shall constitute an Event of Default under this Agreement: 

(a)
EPMI, the Cities or MDEA fails to meet the performance standards set forth in Article 10;

(b)
The filing by and Party of a bankruptcy petition or acquiescence by either Party in the filing of a bankruptcy petition by any other person against a Party;

(c)
The filing of an involuntary bankruptcy petition against a Party;  

(d)
The making by any Party of a general assignment for the benefit of its creditors (other than a collateral assignment for financing purposes);

(e)
The dissolution or liquidation of any Party or the passage of a resolution requiring the dissolution or liquidation of either Party in each case involving a winding up of the business of such Party; provided, however, that any such dissolution or liquidation pursuant to a consolidation, acquisition, amalgamation or merger involving any Party consented to by the other Party shall not be deemed an Event of Default hereunder;

(f)
The transfer of all or substantially all of the assets of a Party, the merger of a Party with any other person or the consolidation of a Party with any other person (i) which causes a material adverse change in the financial condition of such Party or (ii) pursuant to which the entity existing after the transfer, merger or consolidation does not assume the obligations of such Party by operation of law or otherwise; 

(g)
The making of a materially incorrect or misleading representation or failure to maintain any warranty under this Agreement; 

(h)
The breach of any obligation on the part of a Party under the Master Agreements, and after due notice under such agreement, the breach remains uncured; and

Section 15.2
Upon an Event of Default, the Party not in default (Performing Party) may take one or more of the following actions with respect to the Party in default (Defaulting Party): 

(a)
In the event that EPMI is the Defaulting Party, MDEA and the Cities, as the Performing Party(ies), may take one or more of the following actions:

(i) Withhold or suspend its obligations under this Agreement; or

(ii) Terminate this Agreement under Article 16.

(b)
In the event that MDEA or and of the Cities is the Defaulting Party, EPMI, as the Performing Party, may take one or more of the following actions:

(i) Terminate this Agreement under Article 16; or

(ii) Withhold or suspend its obligations under this Agreement.

(c)
No delay or failure on the part of a Performing Party to exercise any right or remedy to which it may become entitled on account of an Event of Default shall constitute a waiver of any such right and the Performing Party shall be entitled to exercise such right or remedy at any time during the continuance of an Event of Default.  Any waiver by a Party of an Event of Default of the other Party shall be in writing.  

ARTICLE 16


TERMINATION

Section 16.1
If an Event of Default occurs, either Party shall be entitled to terminate this Agreement in the event that such Event of Default is not cured in the manner set forth below:


(a)
Following any Event of Default, the Performing Party, at its option, may declare an Event of Default under this Agreement and provide the Defaulting Party with written notice to cure such Default or take such other reasonable action as is necessary to cure such Event of Default.


(b)
Upon receipt of such written notice of an Event of Default, the Defaulting Party shall have thirty (30) days within which to cure such Event of Default, except for an Event of Default under Sections 15.1(c)-(f) or for failure to pay monies due under this Agreement (these Events of Default are collectively referred to herein as Financial Events of Default).

(c)
If the Defaulting Party fails to cure any Event of Default which is not a Financial Event of Default (i) in thirty (30) days, or (ii) if such Event of Default cannot be completely overcome in such period to take reasonable steps to cure such Event of Default and thereafter diligently pursue such cure to completion, then the Performing Party shall be entitled to terminate this Agreement at any time thereafter.


(d)
If the Event of Default is a Financial Event of Default, then the Performing Party may, at its election, provide three (3) Business Days written notice to the Defaulting Party to cure such Event of Default.  If such Financial Event of Default is not cured within such three (3) Business Day period, then the Performing Party shall be entitled to terminate this Agreement.

(e)
At Termination, EPMI shall be entitled to receive a cancellation fee.  The amount of the cancellation fee shall be the positive difference between $300,000 and the amount of Monthly Fee paid to EPMI prior to termination pursuant to Article 14.  Upon payment of the cancellation fee (or the expiration of the Term), Customer shall be entitled to retain the communication facilities referenced in 3.1(f) which are located on Customer’s premises, with the exception of the OSIPI archive software unless said software is licensed by Customer directly. All licenses fees, maintenance costs, etc. will be for Customer’s account.  


Section 16.2
Should the Parties fail to execute the Masters as contemplated in this Agreement on July 31, 2001, then EPMI shall be entitled to terminate this Agreement, and shall be compensated in accordance with Section 16.1 (e).

ARTICLE 17

INDEMNIFICATION; LIMITATIONS

Section 17.1
EPMI shall indemnify, defend and hold MDEA, and all of MDEA’s directors, employees, agents, affiliates and permitted assigns, harmless from and against all claims, losses, liabilities, damages, judgments, awards, fines, penalties, costs and expenses (including reasonable attorneys’ fees and disbursements) directly incurred in connection with or directly arising out of any violation of applicable law, regulation or order by EPMI.  

Section 17.2
To the extend permitted by applicable law, MDEA and the Cities shall indemnify, defend and hold EPMI, and all of EPMI’s directors, employees, agents, affiliates and permitted assigns, harmless from and against all claims, losses, liabilities, damages, judgments, awards, fines, penalties, costs and expenses (including reasonable attorneys’ fees and disbursements) directly incurred in connection with or directly arising out of (i) any violation of applicable law, regulation or order by MDEA and the Cities, (ii) any Structured Transaction; (iii) any Costs  and (iv) any third party claims arising from MDEA’s ownership or operation of the Facilities.

Section 17.3
LIMITATION OF LIABILITY.  TO THE EXTENT PERMITTED BY MISSISSIPPI LAW, NEITHER EPMI, MDEA NOR THE CITIES, NOR THEIR RESPECTIVE DIRECTORS, OFFICERS, AFFILIATE, SHAREHOLDERS, MANAGERS, OR EMPLOYEES WILL BE LIABLE TO ANY OTHER PARTY, OR ITS DIRECTORS, OFFICERS, SHAREHOLDERS, MANAGERS OR EMPLOYEES, UNDER BREACH OF CONTRACT, OR BREACH OF WARRANTY, FOR ANY INCIDENTAL, SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES WHATSOEVER (INCLUDING WITHOUT LIMITATION LOST PROFITS OR REVENUE) OF ANY NATURE CONNECTED WITH OR RESULTING FROM PERFORMANCE OF THIS AGREEMENT, WHETHER ARISING UNDER CONTRACT, TORT, STATUTE OR COMMON LAW, BUT RATHER SHALL BE LIABLE ONLY FOR DIRECT ACTUAL DAMAGES. A PARTY TO THIS AGREEMENT SHALL CONSTRUE NOTHING HEREIN CONTAINED TO BE A LIMITATION OF DAMAGES NOT OTHERWISE IMPOSED BY MISSISSIPPI LAW ACCRUING AS A RESULT OF INTENTIONAL OR RECKLESS NEGLIGENCE; PROVIDED, HOWEVER, THAT IN THE EVENT THAT ANY OF THE FOREGOING LIMITATIONS ARE DECLARED INVALID OR UNENFORCEABLE AS TO MDEA OR THE CITIES, NEITHER THE RESPECTIVE OFFICERS, EMPLOYEES, ATTORNEYS, OR AGENTS OF MDEA OR THE CITIES SHALL BE LIABLE FOR SUCH DAMAGES
ARTICLE 18


AUDIT RIGHTS

Section 18.1
EPMI shall maintain precise and distinguishable books and records in accordance with GAAP applied in a consistent manner with respect to all Back-to-Back Transactions and EPMI’s obligations under this Agreement (together with all Costs, including Fuel Costs, attributable to Transactions). An independent auditor reasonably acceptable to EPMI shall (following execution of a confidentiality agreement in form and substance reasonably acceptable to EPMI) be entitled to audit all books and records kept and maintained by EPMI specifically relating to such Transactions and EPMI’s obligations under this Agreement at any time upon reasonable notice to EPMI.  Customer acknowledges that it is not entitled to audit EPMI’s proprietary books or books maintained on behalf of other third parties. To the extent legally permitted, EPMI shall also provide MDEA’s independent auditor with copies of any Confirmations and all information reasonably related to all Transactions to allow the independent auditor to verify the accuracy of any statement provided by EPMI under this Agreement. EPMI shall be entitled to audit all books and records kept and maintained by MDEA relating to any Structured Transactions and the other books and records relating to the operation of the Facilities.

Section 18.2
If, as a result of any audit, it is determined that actual amounts paid were less than the amounts due and payable to MDEA as Net Proceeds from all Transactions, or otherwise due to MDEA by EPMI, by an amount in excess of one-quarter of one percent (1/4%) of actual Net Proceeds, then EPMI shall bear the costs of such audit, otherwise, MDEA shall bear the costs of the audit.  Any amounts determined to be due either Party as a result of the audit shall be paid within thirty (30) days of the date of the audit report, or shall accrue interest thereafter at the Interest Rate until paid.  Any dispute that arises with respect to discrepancies from any audit which the Parties are unable to resolve between themselves, shall be resolved under Article 19.

ARTICLE 19


DISPUTE RESOLUTION 

Section 19.1
In the event of any dispute arising under this Agreement or with respect to compliance with the Marketing Strategy or Trading Policy, the Parties shall refer such dispute to their respective senior managers and a representative of each Party’s senior management shall thereafter attempt to resolve such dispute through good faith negotiation during a period not to exceed fifteen (15) days.  

Section 19.2
If the Parties cannot reach an informal resolution consistent with Section 21(a), then any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the Parties and/or their respective representatives (for purposes of this Article 19 only, collectively the Claims), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise (subject only to the provisions of Annex A dealing with any Interpretive Dispute (as defined therein)), at law or in equity, under state or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.  Arbitration shall be conducted in accordance with Section 11-15-1 et sequentia, Mississippi Code Annotated (1972). In deciding the substance of the Parties’ Claims, the arbitrators shall refer to the governing law.  It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages.  The arbitration proceeding shall be conducted in Jackson, Mississippi, or such other location as may be mutually agreed.  Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator.  The two (2) arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight years professional experience in electrical energy-related transactions and who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.  To the fullest extent permitted by law, any arbitration proceeding and the arbitrators’ award shall be maintained in confidence by the Parties.  The fact that arbitration is or may be allowed will not impair the exercise of any termination right under this Agreement. In connection with such arbitration, each Party shall bear its own costs and fees, including, but not limited to attorneys' fees, and its share of any arbitration fees. 

ARTICLE 20 

ASSIGNMENT

Section 20.1
The rights and obligations created by this Agreement shall inure to the benefit of, and be binding upon the successors and permitted assigns of the respective Parties.  A Party is not permitted to assign its rights and obligations under this Agreement without the prior written consent of the other party; provided, however, EPMI may assign this Agreement to one of its affiliates.  However, no assignment shall relieve either Party of its obligations under this Agreement unless the other Party has expressly agreed otherwise.    

ARTICLE 21


SURVIVAL OF PROVISIONS

Section 21. 1
Articles 17, 19 and 23 of this Agreement shall continue in effect after termination of this Agreement to the extent necessary to provide for final adjustments and disposition of any claims outstanding, including any such claims arising under Article 14 of this Agreement. 

ARTICLE 22


SEVERABILITY

Section 22.1
A ruling by any court or government agency having jurisdiction that any provision of this Agreement is invalid shall not result in invalidation of the entire Agreement, but all remaining terms shall remain in full force and effect and shall not be affected by the illegal, invalid or unenforceable provision or by its severance from this Agreement.  Furthermore, in lieu of such illegal, invalid or unenforceable provision, there shall be automatically as part of this Agreement, a provision as similar in terms to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable. If the indemnity obligations in Section 17.2 or the limitations in Section 17.3 are held unenforceable against MDEA or the Cities, then the Parties agree that Section 17.1 (in the case of 17.2 being unenforceable) and 17.3 (in the case of 17.3 being unenforceable) shall not be enforceable against EPMI.

ARTICLE 23


CONFIDENTIALITY  

Section 23.1
The Parties acknowledge that The Cities are subject to the Mississippi Public Records Act of 1983, as amended, and to the extent permitted by such Act the Parties agree as follows: 

(a)
For a period ending two years and six months after the effective date hereof, neither Party will disclose confidential information furnished to it pursuant to this Agreement without the prior written consent of the other Party (other than to its employees, representatives, lenders, counsel, lender’s counsel and affiliates, if any, collectively, its “representatives”) which representatives agree to be bound by the terms hereof.  The term “confidential information” shall not include information (i) as may become generally available to the public, (ii) known to a Party at the time of disclosure or acquired at any time from a source other than the other Party hereto that was not prohibited from making disclosure, or (iii) required to be disclosed in order to comply with any applicable law, order, regulation or ruling.  Neither Party will use confidential information other than for the purpose of evaluating, negotiating and consummating the proposed transactions relating to the Proposed Transactions.

(b)
Each Party shall promptly inform the other Party of the substance of any inquiries received by such Party from any governmental or regulatory authority in connection with attempts to gain access to confidential information concerning the Proposed Transactions.
(c)
Confidential information shall be identified in writing as such by the Party claiming confidentiality, provided, however contents of negotiations under this Agreement which is not excluded from the definition of “confidential information” stated above shall be deemed confidential without further action by either party. The Parties acknowledge that this Agreement and its contents shall upon execution be a matter of public record in the minutes of the respective proceedings of the Cities. 


(d)
A Party may disclose (on a need to know basis) Confidential Information to such Party’s counsel and advisors, rating agencies, financial institutions or other entities (and their advisors) that provide (or may potentially provide) capital or financing or refinancing to a Party, subject to an undertaking by each such party to maintain the confidentiality of the Confidential Information.


Section 23.2
Each Party shall use all reasonable care to protect the confidentiality of any Confidential Information provided under this Agreement by the other Party. 

Section 23.3
This Section shall survive the expiration or any termination of this Agreement for a period of two (2) years from the date of such expiration or termination.

ARTICLE 24


NOTICE

Section 24.1
Except as otherwise specifically provided herein or otherwise agreed to by the Parties, any notice, request, demand, statement and/or other communication provided for herein or otherwise given or made in connection herewith shall be in writing and shall be sent to the Parties at the following addresses:

MDEA

416 Third Street

Clarksdale, Mississippi

Attention:  Contract Administration

Telephone:  662-627-8403

Facsimile:  662-627-8404

EPMI:

Enron Power Marketing, Inc.

1400 Smith Street

Houston, Texas 77002

Attn:  Lloyd Will

Telephone:  713-853-3383

Facsimile:  713-646-8272

With a copy to:

Enron Power Marketing, Inc.

1400 Smith Street 

Houston, Texas 77002 

Attn: Elizabeth Sager

Telephone:  713-853-6349

Facsimile:  713-646-3490

Public Service Commission of Yazoo City




P.O. box 660




Yazoo City, MS 39194

Attn:  Bob Priest




Telephone:  662-746-3741
Facsimile:  662-751-1141

Clarksdale Public Utility Commission

416 Third Street 

Clarksdale, Mississippi

Attn: Marvin Carraway

Telephone: 662-627-8415

Facsimile: 662-627-8404

Section 24.2
Notices shall be deemed to have been given and received (a) when personally delivered, (b) upon receipt from a private courier service, (c) when delivered by the U.S. Postal Service, registered or certified, to the appropriate Party, or (d) on a Business Day during which a facsimile is properly sent and received.  Either Party may change the address, facsimile number, or telephone number to which notice is to be given by written notice to the other Party.  In addition, either Party may appoint an agent to give or receive operational notices for specific deliveries of Products, provided that copies of notices given to such an agent shall also be sent to such Party as above provided and be consistent with the established Communication Procedures. The Parties shall make appropriate arrangements for communication by telephone or otherwise in emergency situations.

ARTICLE 25

WAIVERS

Section 25.1
Any waiver at any time by either Party of its rights with respect to this Agreement, or with respect to any other matter arising in connection with this Agreement, shall not be deemed a waiver with respect to any subsequent matter arising in connection therewith. Any delay, short of the statutory period of limitations in assessing or enforcing any right, shall not be deemed a waiver of such right.

ARTICLE 26

TAXES

Section 26.1
Each Party shall use reasonable efforts to administer this Agreement and implement the provisions hereof in accordance with the intent to minimize taxes.  Both Parties agree to modify the terms of this Agreement in a reasonable manner, consistent with the intent of the Parties as set forth herein, to minimize the taxes (excluding income taxes) payable by the Parties.  

ARTICLE 27


REPRESENTATIONS AND WARRANTIES  

Section 27.1
Authorization; Enforceability.

(a)
MDEA represents and warrants that it has taken all action necessary to authorize it to execute, deliver and perform its obligations under this Agreement and this Agreement, when executed and delivered, shall constitute a legal, valid and binding obligation of MDEA, enforceable in accordance with its terms, subject to bankruptcy, reorganization, moratorium or other similar laws affecting the enforcement of the rights of creditors generally and to general principles of equity.

(b)
Each of the Cities represent and warrant that it has taken all action necessary to authorize it to execute, deliver and perform its obligations under this Agreement and this Agreement, when executed and delivered, shall constitute a legal, valid and binding obligation, enforceable in accordance with its terms, subject to bankruptcy, reorganization, moratorium or other similar laws affecting the enforcement of the rights of creditors generally and to general principles of equity.

(c)
EPMI represents and warrants that it has taken all action necessary to authorize it to execute, deliver and perform its obligations under this Agreement and this Agreement, when executed and delivered, shall constitute a legal, valid and binding obligation of EPMI, enforceable in accordance with its terms, subject to bankruptcy, reorganization, moratorium or other similar laws affecting the enforcement of the rights of creditors generally and to general principles of equity. 

Section 27.2
No Conflict.

(a)
MDEA represents and warrants that the execution, delivery and performance of this Agreement does not and shall not (i) violate any laws, statutes, codes, acts, ordinances, orders, judgments, decrees, injunctions, rules, regulations, permits (including emissions permits), licenses, authorizations, directions and requirements of any federal, state, local or foreign governmental department, commission, board, bureau, authority, agency, court, instrumentality or judicial or regulatory body or entity applicable to MDEA or the violation of which could reasonably be expected to result in a material adverse effect on the business, assets or financial condition of MDEA; or (ii) conflict with, result in a breach of, or constitute a default under any indenture or agreement to which MDEA is a party.

(b)

Each of the Cities represents and warrants that the execution, delivery and performance of this Agreement does not and shall not (i) violate any laws, statutes, codes, acts, ordinances, orders, judgments, decrees, injunctions, rules, regulations, permits (including emissions permits), licenses, authorizations, directions and requirements of any federal, state, local or foreign governmental department, commission, board, bureau, authority, agency, court, instrumentality or judicial or regulatory body or entity applicable to such City or the violation of which could reasonably be expected to result in a material adverse effect on the business, assets or financial condition of such City; or (ii) conflict with, result in a breach of, or constitute a default under any indenture or agreement to which such City is a party.

(c) EPMI represents and warrants that the execution, delivery and performance of this Agreement does not and shall not (i) violate any laws, statutes, codes, acts, ordinances, orders, judgments, decrees, injunctions, rules, regulations, licenses, authorizations, directions and requirements of any federal, state, local or foreign governmental department, commission, board, bureau, authority, agency, court, instrumentality or judicial or regulatory body or entity applicable to EPMI or the violation of which could reasonably be expected to result in a material adverse effect on the business, assets or financial condition of EPMI; or (ii) conflict with, result in a breach of, or constitute a default under any indenture or agreement to which EPMI is a party.

Section 27.3
No Default.

(a)
MDEA represents and warrants that as of the Effective Date, no condition or event that would constitute an Event of Default has occurred and is continuing.

(b)
Each of the Cities represents and warrants that as of the Effective Date, no condition or event that would constitute an Event of Default has occurred and is continuing.

(c)
EPMI represents and warrants that as of the Effective Date, no condition or event that would constitute an Event of Default has occurred and is continuing.

Section 27.4
Compliance.

(a)
MDEA represents and warrants that it is in compliance with and has obtained any and all governmental approvals applicable to it and this Agreement, to the extent that such non-compliance could not reasonably be expected to result in a material adverse effect on MDEA and MDEA is using its commercially reasonable efforts to remedy such noncompliance, if any, as quickly as possible.

(b)
Each of the Cities represents and warrants that it is in compliance with and has obtained any and all governmental approvals applicable to it and this Agreement, to the extent that such non-compliance could not reasonably be expected to result in a material adverse effect on such City and such City is using its commercially reasonable efforts to remedy such noncompliance, if any, as quickly as possible.

(c)
EPMI represents and warrants that it is in compliance with any and all governmental approvals applicable to it and this Agreement, to the extent that such non-compliance could not reasonably be expected to result in a material adverse effect on EPMI and EPMI is using its commercially reasonable efforts to remedy such noncompliance, if any, as quickly as possible.

Section 27.5
Litigation.

(a)
MDEA represents and warrants that there are no actions, suits or proceedings pending or, to the best of its knowledge, threatened (in writing) against MDEA in any court or before or by any federal, state, local or foreign governmental department, commission, board, bureau, authority, agency, court, instrumentality or judicial or regulatory body or entity, wherein an unfavorable ruling or finding could reasonably be expected to result in a material adverse effect for MDEA or its ability to perform under this Agreement.

(b)
Each of the Cities represents and warrants that there are no actions, suits or proceedings pending or, to the best of its knowledge, threatened (in writing) against such City in any court or before or by any federal, state, local or foreign governmental department, commission, board, bureau, authority, agency, court, instrumentality or judicial or regulatory body or entity, wherein an unfavorable ruling or finding could reasonably be expected to result in a material adverse effect for such City or its ability to perform under this Agreement.

(c)
EPMI represents and warrants that there are no actions, suits or proceedings pending or, to the best of its knowledge, threatened (in writing) against EPMI in any court or before or by any federal, state, local or foreign governmental department, commission, board, bureau, authority, agency, court, instrumentality or judicial or regulatory body or entity, wherein an unfavorable ruling or finding could reasonably be expected to result in a material adverse effect for EPMI or its ability to perform under this Agreement. 

Section 27.6
Governmental Approvals.

(a)
MDEA represents and warrants that all governmental approvals necessary for it to enter into this Agreement have been obtained, are in full force and effect and are final and not subject to appeal. 

(b)
Each of the Cities represent and warrant that all governmental approvals necessary for it to enter into this Agreement have been obtained, are in full force and effect and are final and not subject to appeal. 

(c)
EPMI represents and warrants that all governmental approvals necessary for it to enter into this Agreement have been obtained, are in full force and effect and are final and not subject to appeal.


Section 27.7
Solvency.


The Parties each represent that there are no actions or threatened actions pending relating to the bankruptcy, insolvency, receivership or consolidation for the benefit of creditors that would affect either of them or that would affect the ability of any of them to perform under this Agreement.


Section 27.8
Validity of Existing Contracted Resources.

MDEA and the Cities represent and warrant that EPMI has been provided with true and correct copies of the contracts relating to the Existing Contracted Resources, such contracts are in full force and effect, and that neither MDEA nor the Cities (as applicable) are in breach of any of such contracts.  MDEA and Cities further represent and warrant that there are no other existing contracted resources required in order for EPMI to perform its obligations hereunder.

Section 27.9
Permits.

Each of the Cities represent and warrant it has provided to EPMI true and correct copies of all applicable permits relating to or restricting the operations of the Facilities.

ARTICLE 28


MISCELLANEOUS

Section 28.1
Each Party shall prepare, execute and deliver to the other Party any documents reasonably required to implement any provision hereof.

Section 28.2
Any number of counterparts of this Agreement may be executed and each shall have the same force and effect and be deemed to constitute an original.

Section 28.3
The Parties consent to electronic recording of scheduling and other communications required or necessary in performing their respective obligations under this Agreement, which recordings may be used as evidence of the Parties’ intended course of conduct under this Agreement (subject to objections for relevance and materiality), provided that, in the event of a dispute, a Party shall upon request provide to the other Party a copy of any recording relevant to the issue in dispute.

Section 28.4
This Agreement and any Transaction entered into confer no rights whatsoever upon any person other than the Parties and shall not create, or be interpreted as creating, any standard of care, right, duty or liability to any person not a Party to this Agreement.  

Section 28.5
Article and Section headings used are for convenience of reference only, are not part of this Agreement and are not to affect the construction of, or to be taken into consideration in interpreting, this Agreement.

Section 28.6
Neither this Agreement nor any provision hereof may be waived, amended or modified except pursuant to an agreement or agreements in writing entered into by MDEA and EPMI.  Notwithstanding the foregoing to the contrary, the Marketing Committee shall be permitted to modify the terms of the Marketing Strategy and Trading Policy. 

Section 28.7
In this Agreement, unless the context indicates otherwise, the singular includes the plural and the plural the singular; references to statutes, sections or regulations are to be construed as including all statutory or regulatory provisions consolidating, amending, replacing, succeeding or supplementing the statute, section or regulation referred to; the words “including,” “includes” and “include” shall be deemed to be followed by the words “without limitation” or “but not limited to” or words of similar import; references to articles, sections (or subdivisions of sections), exhibits, annexes, appendices or schedules are to those of this Agreement unless otherwise indicated; references to agreements and other contractual instruments shall be deemed to include all exhibits, schedules and appendices attached thereto and all subsequent amendments and other modifications to such instruments, but only to the extent such amendments and other modifications are not prohibited by the terms of this Agreement; references to days shall mean calendar days unless specified otherwise; and references to Persons include their respective successors and permitted assigns.

ARTICLE 29 

RELATIONSHIP OF THE PARTIES


Section 29.1
EPMI shall not be deemed to be in a relationship of partners or joint venturers with MDEA or the Cities by virtue of this Agreement, nor does this Agreement establish principal/agent relationship between EPMI and MDEA or the Cities.  EPMI shall serve as an independent contractor in the performance of its obligations under this Agreement and does not undertake by this Agreement or otherwise to perform any regulatory or contractual obligation of Customer, or to assume any liability for Customer’s businesses or operations.  Except as expressly stated in this Agreement, none of the Parties shall have any separate obligations or duties, including without limitation any fiduciary duties, other implied duties or obligations to perform.  While EPMI intends to assist Customer in optimizing the value of the Facilities, EPMI shall not be under any obligation to provide Customer with the best prices or opportunities on any of the products to be sold or purchased hereunder, including, without limitation, Energy, Available Energy, Ancillary Services, Capacity and fuel.  Customer hereby agrees that it is sophisticated, capable of assessing the risks and merits of the Transactions to be entered into pursuant to this Agreement and retains sole responsibility for deciding the types and terms of the Transactions to be consummated and whether to enter into and maintain the relationship formed by this Agreement and for securing the information necessary for it to make all decisions in relation hereto.  To the extent that EPMI (or its affiliates) offers advice or recommendations in connection with the Transactions, Customer agrees that it shall not (i) rely exclusively on such advice in making its decisions or (ii) seek to hold EPMI liable as a result thereof.  EPMI shall not be responsible for any business opportunities that may not be realized by Customer. 



Section 29.2
Customer acknowledges that its engagement of EPMI pursuant to this Agreement is non-exclusive with respect to other arrangements that EPMI may wish to enter into and EPMI may, notwithstanding this Agreement, engage in whatever activities it chooses (including without limitation trading the same Products or providing other services in the same geographic region (or other competing activities) for its own account or for the account of others), regardless of whether the same are competitive with Customer.  EPMI is in the business of (i) buying and selling Energy, Capacity and Ancillary Services throughout the United States and (ii) providing scheduling services for itself and for third parties (some of whom may be competitors to Customer) and fully expects to continue to enter into such transactions and perform such services during the Term of this Agreement.  EPMI shall not be under any obligation to disclose such activities to Customer or to offer Customer any interest in such activities.  Neither this Agreement nor any activity undertaken pursuant hereto shall prevent EPMI from engaging in such activities, require EPMI to disclose the same or otherwise create any liability on the part of EPMI under this Agreement, and as a material part of the consideration for the execution of this Agreement, Customer hereby waives, relinquishes and renounces any such right or claim of notice or participation in such activities.  




Section 29.3
Customer acknowledges that (i) EPMI's trading book may, at any time, have multiple positions that may be opposite of some or all of Customer's positions, including an overall position that may be long or short; and (ii) EPMI may act in a different manner for Customer than EPMI would act for its own account.  Customer further acknowledges that Customer has the ability to generate or acquire energy without EPMI’s assistance.


Section 29.4
Customer acknowledges that EPMI's own transactions may, at any time, be opposite of some or all of Customer’s natural gas or power positions, including an overall position that may be long or short; and (ii) EPMI may act in a different manner for Customer than EPMI would act for its own account.  Neither this Agreement nor any activity undertaken pursuant hereto shall prevent EPMI from engaging in such activities, require EPMI to disclose the same or otherwise create any liability on the part of EPMI under this Agreement, and as a material part of the consideration for the execution of this Agreement, Customer hereby waives, relinquishes and renounces any such right or claim of notice or participation in such activities.


Section 29.5
There are no third party beneficiaries to this Agreement.
ARTICLE 30

GOVERNING LAW

Section 30.1
THIS AGREEMENT AND THE RIGHTS AND REMEDIES OF THE PARTIES HERETO SHALL BE GOVERNED BY, CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF MISSISSIPPI, WITHOUT GIVING EFFECT TO CONFLICT OF LAWS PRINCIPLES.  Each party as a condition to its right to enforce or defend its rights under or in connection with this Agreement or any agreement contemplated hereunder, (i) agrees that any action with respect to this Agreement or any agreement contemplated hereunder shall be brought exclusively in the United States District Court for the District of Mississippi, (ii) accepts for itself and in respect of its property, generally and unconditionally, the jurisdiction of this court, and (iii) irrevocably waives any objection, including, without limitation, any objection to the laying of venue or based on the grounds of forum non conveniens, which it may now or hereafter have to the bringing of any action in such jurisdiction; provided, however, that any party may assert in an action in any other jurisdiction or venue each mandatory defense, third-party or similar claim that, if not so asserted in such action, may thereafter not be asserted by such party in an original action in the court referred to in clause (i) above.

ARTICLE 31

MERGER

Section 31.1
This Agreement supercedes all prior agreements among EPMI and the Customer relating to the services to be provided in accordance with its terms.
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be signed by their respective duly authorized representatives as of the date first above written.

MISSISSIPPI DELTA ENERGY AGENCY
ENRON POWER MARKETING, INC.

By: 






By:







Name:






Name:







Title:



             

Title:







Date:






Date:







PUBLIC SERVICE COMMISSION OF 

CLARKSDALE PUBLIC UTILITY YAZOO CITY 




COMMISSION

By: 






By:







Name:






Name:







Title:



             

Title:







Date:






Date:
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