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�
AGREEMENT dated	2000


between:


Enron Metals Ltd of Enron House, 40 Grosvenor Place, London, SW1X 7EN (the ‘Member’); and  


Armajaro Trading Limited of 16 Charles Street, London, W1X 7HB (the ‘Customer’)  


whereas:


The Member is a member of the London International Financial Futures and Options Exchange (“LIFFE”).  


The Member and the Customer have entered into the Customer Agreement pursuant to which the Member provides inter alia brokerage services to the Customer in respect of business on LIFFE.  


The Member and LIFFE Administration and Management have entered into inter alia an agreement governing access by the Member to the automated trading system LIFFE CONNECT, which is developed, maintained and modified from time to time by LIFFE.  


The Customer wishes to access LIFFE CONNECT via the Member’s interface with LIFFE CONNECT, and the Member wishes to permit the Customer to access LIFFE CONNECT via the Member’s interface with LIFFE CONNECT, subject to the Customer fulfilling the Member’s obligations to LIFFE, on a back-to-back basis with the Member, in respect of the Customer’s access to LIFFE CONNECT.  


NOW IT IS HEREBY AGREED as follows -  


definitions and interpretation


Defined terms  


In this Agreement, unless the context otherwise requires -  


‘Authorised Individual’ has the meaning given to it in Clause 5(a);  


‘Customer Agreement’ means the agreement identified as the “Customer Agreement” in Schedule 1;  


‘Designated ITM’ means each ITM identified in Schedule 2;  


‘Documentation’ means any user guide, instruction manual or other document, whether in written or machine-readable form, issued from time to time for the use of the Software;  


‘Equipment’ means any computer equipment identified by type and serial number in Schedule 3;  


‘ITM’ means Individual Trading Mnemonic;  


‘LIFFE’ means the London International Financial Futures and Options Exchange;  


‘LIFFE CONNECT’ means the automated trading system developed and maintained by LIFFE, as modified by LIFFE from time to time;  


‘Location’ has the meaning given to it in Clause 4.4(g);  


‘Password’ means any password used to gain access to LIFFE CONNECT via a particular ITM assigned to a Responsible Trader;  


‘Resources’ has the meaning given to it in Clause 4.1;  


‘Responsible Trader’ means an individual registered to the Member pursuant to the Rules in connection with access by the Member to LIFFE CONNECT;  


the ‘Rules’ means the rules of LIFFE as amended from time to time;  


‘Software’ means any computer software system identified in Schedule 3, and includes all programs, algorithms, techniques, processes, methods, know-how and other information comprised in such software system, and all corrections, updates or improvements to such software system as may be issued from time to time;  


the ‘Trading Procedures’ means the trading procedures defined in the Rules as amended from time to time; and  


‘User Name’ means any name used to identify a Responsible Trader with a particular ITM.  


Construction  


In this Agreement -  


the contents page and the clause headings are included for convenience only and do not affect the construction of this Agreement;  


words denoting the singular include the plural and vice versa; and  


words denoting one gender include each gender and the all genders.  


Interpretation  


In this Agreement, unless the context otherwise requires or unless expressly provided, references to -  


persons include references to natural persons, firms, partnerships, companies, corporations, associations, organisations, and trusts (in each case, whether or not having a separate legal personality);  


documents, instruments and agreements (including, without limitation, this Agreement and any document referred to in this Agreement) are references to such documents, instruments and agreements as modified, amended, varied, supplemented or novated from time to time;  


an authorisation includes references to an authorisation, consent, approval, resolution, licence, exemption, filing and registration;  


a party to this Agreement includes, where applicable, references to its successors, transferees and assigns;  


Clauses and Schedules (if any) are references to clauses of, and schedules to, this Agreement, and references to this Agreement include its Schedules;  


paragraphs, unless otherwise expressly provided, are references to paragraphs of the Schedule in which the references appear;  


statutory provisions are construed as references to those provisions as respectively amended, consolidated, extended or re-enacted from time to time, and to any orders, regulations, instruments or other subordinate legislation made under the relevant statute;  


a ‘company’ includes references to any company, corporation or other body corporate, wherever and however incorporated or established;  


a ‘regulation’ includes references to any regulation, rule, official directive, request or guideline (whether or not having the force of law) of any governmental body, agency, department or regulatory, self-regulatory or other authority or organisation;  


a time of day are references to London time;  


to any other defined term or noun in the plural number or the collective plural shall be interpreted mutatis mutandis in the same manner.  


inconsistency


In the event of any inconsistency between this Agreement and the Customer Agreement, then this Agreement shall prevail.  


In the event of any inconsistency between the Rules and this Agreement, then the Rules shall prevail.  


access to liffe connect


The Member permits the Customer to access LIFFE CONNECT via each Designated ITM solely for the purposes of this Agreement.  


The Member shall disclose to the Customer any Password and any User Name necessary to facilitate the Customer’s access to LIFFE CONNECT via each Designated ITM.  


The Member may, in its absolute and sole discretion, with or without notice to the Customer, and at any time, temporarily or permanently restrict or terminate the Customer’s access to LIFFE CONNECT via any Designated ITM or any other ITM assigned to any Responsible Trader registered to the Member or any group company of the Member which is not a Designated ITM.  


equipment and software


In permitting the Customer to access LIFFE CONNECT via each Designated ITM, the Member may make available to the Customer the Equipment and/or Software (including any Documentation) specified (if any) in Schedule 3 (together, the ‘Resources’), although the Member is under no obligation to do so.  


The Customer shall ensure that the Resources made available to the Customer by the Member shall be used exclusively by the Customer to access LIFFE CONNECT via each Designated ITM, and for the avoidance of doubt, the Resources shall not be used for any other purpose.  


In making available any Software and/or Documentation to the Customer, the Member grants to the Customer a non-exclusive licence (the benefits and obligations of which the Customer shall not assign, sub-licence, transfer, charge or part with the possession of without the prior written consent of the Member) to use the Software and/or Documentation upon the Equipment.  


The Customer acknowledges and agrees as follows -  


title to the Resources shall not pass to the Customer;  


copyright and all other intellectual property rights in the Resources belong either to the Member or to a third party, and all rights in and to patents, copyrights, trademarks, service marks, trade secrets and other proprietary and intellectual property rights of any nature regarding the Resources or any and all parts, copies, modifications, enhancements and derivative works thereof are owned by and shall remain the property of the Member or such other third party as relevant;  


no warranty whatsoever is made by the Member in respect of the Resources, including (without limitation) any warranty as to the effectiveness, quality or fitness for any purpose of the Resources, or that the Resources are free from any defect or error;  


the Resources have not been developed to meet the Customer’s individual requirements;  


the Member is under no obligation to provide any service whatsoever in connection with the Resources, including (without limitation) -  


the provision of a helpdesk or other similar facility; and  


the provision of maintenance or repair services;  


and the Customer further acknowledges and agrees that any service provided to the Customer by the Member is entirely at the risk of the Member;  


the Member is under no obligation to pass on to the Customer any modification or enhancement to the Resources that might from time to time be issued; and  


risk in the Resources shall pass to the Customer when the Resources are delivered to the location where the Customer shall use the Resources for the purposes contemplated by this Agreement (the ‘Location’).  


The Customer hereby represents, warrants and covenants as follows -  


the Customer shall provide the Member with prior written notice of the Location;  


the Resources shall be housed at the Location in a suitable environment, which the Customer shall at its own expense have prepared;  


the Customer shall ensure that neither the Resources nor any part or parts thereof is moved from the Location without the prior written consent of the Member;  


the Customer shall ensure that neither the Equipment nor any part or parts thereof is interfered with, tampered with, altered, modified or amended;  


the Customer shall ensure that any serial number, identification plate or mark whatsoever on the Equipment or any part or parts thereof is not interfered with or tampered with;  


the Customer shall ensure that neither the Software nor the Documentation nor any part or parts thereof is copied, reverse compiled, disassembled, altered, modified or amended, for any reason whatsoever;  


the Customer shall limit access to the Resources to each Authorised Individual;  


the Customer shall keep confidential the Software and the Documentation, and the Customer’s obligations under Clause 4.5(h) shall survive the termination of this Agreement;  


the Customer shall take all such reasonable steps as shall from time to time be necessary to protect the confidential information and intellectual property rights in the Software and the Documentation, whether such rights are the property of the Member or of a third party;  


the Customer shall ensure that the Resources are used only in accordance with any manufacturer’s recommendation disclosed to it;  


the Customer shall report immediately by the quickest means possible to the Member any fault in the Resources or any part or parts thereof, and shall follow up in writing any such report made orally, provided always that the Member is under no obligation to remedy any such fault;  


the Customer shall fully notify the Member in writing as soon as practicable after the Customer becomes aware of any claim brought against the Customer alleging that the Customer’s use of the Resources infringes the copyright or any other intellectual property right belonging to or alleged to belong to the claimant;  


the Customer shall not create or allow to be created any lien or other encumbrance on the Resources or any part or parts thereof or do or permit to be done any act which might jeopardise or prejudice the rights of the Member or any other party as relevant in the Resources or any part or parts thereof or which might reasonably be expected to result in the Resources being confiscated, seized, requisitioned, taken in execution, impounded or otherwise taken from the possession of the Customer; and  


the Customer shall either  


comprehensively insure, with a reputable insurance company, the Resources in terms satisfactory to the Member (naming the Member as an insured); or  


accept all liability in respect of the Resources,  


for the full replacement value of the Resources against all insurable risks, including loss or damage from whatever cause and third party liabilities, from and including the date when the Resources or any part or parts thereof is delivered to the Customer, until such time as the Resources are either returned to or repossessed by the Member; and  


either upon termination of this Agreement, for whatever reason, or upon the request of the Member, the Customer shall forthwith cease to use the Resources and at the Customer’s cost the Customer shall deliver to the Member the Resources, and risk in the Resources shall pass to the Member only on such delivery.  


REPRESENTATIONS, warranties and covenants


The Customer hereby represents, warrants and covenants as follows -  


the Customer shall ensure that only individuals (each, an ‘Authorised Individual’) -  


authorised by the Customer to commit the Customer to transactions; and  


prior written notice of whom has been provided to the Member pursuant to Clause 6;  


shall access LIFFE CONNECT via a Designated ITM for the purposes of this Agreement, and for the avoidance of doubt, the Customer shall not access or permit access to LIFFE CONNECT via any ITM which is not a Designated ITM and which has been assigned to any Responsible Trader registered to the Member or any group company of the Member;  


the Customer shall ensure that each Authorised Individual is adequately trained and suitable, and is monitored, for conducting business via LIFFE CONNECT;  


the Customer acknowledges and agrees that the identity of each Authorised Individual may be notified to LIFFE or to any competent regulator or law enforcement authority;  


the Customer acknowledges and agrees that LIFFE reserves the right to make such modifications, improvements or additions to LIFFE CONNECT and any ancillary equipment and systems or any part or parts thereof as LIFFE shall deem fit;  


the Customer acknowledges and agrees that all of  LIFFE’s intellectual property belongs to LIFFE and the Customer shall not make use of such intellectual property;  


the Customer acknowledges and agrees that the Responsible Trader to whom each Designated ITM is assigned must -  


have the authority to adjust or withdraw any order submitted under his ITM;  


be satisfied of the competence and suitability of any individual conducting business under his ITM;  


know and be willing to disclose to LIFFE or to any competent regulator or law enforcement authority the immediate source of all orders;  


ensure that all business conducted under his ITM is conducted in accordance with the Rules and the Trading Procedures; and  


be available for contact by LIFFE or by any competent regulator or law enforcement authority during any period when any ITM assigned to him is in use;  


the Customer shall report immediately by the quickest means possible to the Member any fault in LIFFE CONNECT or any part or parts thereof, and shall follow up in writing any such report made orally;  


the Customer shall report immediately by the quickest means possible to the Member any unauthorised access to LIFFE CONNECT or any unauthorised use of any Equipment or any Software or any Documentation of which it becomes aware;  


the Customer shall co-operate fully with the Member in respect of any investigation by the Member into access by the Member or the Customer to LIFFE CONNECT and any business conducted via such access, whether such investigation is carried out at the instigation of the Member, LIFFE or any regulatory or governmental authority with jurisdiction over the Member, and shall allow access to buildings, computers, records and personnel as the Member shall request;  


the Customer has reviewed, understood, accepted, implemented and shall monitor any policy, procedure or rule established by the Member (whether before or after the date of this Agreement) and notified to the Customer (including any amendment thereto) in respect of access by the Customer to LIFFE CONNECT via a Designated ITM; and  


upon termination of this Agreement for whatever reason, the Customer shall forthwith cease to access LIFFE CONNECT via any Designated ITM or any ITM which is not a Designated ITM and which has been assigned to any Responsible Trader registered to the Member or any group company of the Member.  


notice of each authorised individual


The Customer shall provide the Member with prior written notice of each Authorised Individual.  


liability of the member


The Member’s liability to the Customer for death or injury resulting from the negligence of the Member or any director, officer, employee, agent or adviser of the Member shall not be limited.  


The Member accepts responsibility for loss to the Customer, in connection with LIFFE CONNECT or the Resources, to the extent that such loss is due to the gross negligence, wilful default or defraud of (1) the Member; or (2) any director, officer, employee, agent or adviser of the Member.  


Subject to Clause 7.1 and Clause 7.2, the Member shall not in any way be liable or responsible, in connection with LIFFE CONNECT or the Resources, (whether directly or indirectly, or whether expressly or by implication) for any other loss to the Customer, howsoever and whensoever arising (whether directly or indirectly), including (without limitation) losses, liabilities, judgments, suits, actions, proceedings, claims, damages and costs (including legal fees), including any consequential loss.  


INDEMNITY


The Customer shall fully and unconditionally indemnify, protect, and hold harmless the Member and its directors, officers, employees, agents and advisers from and against any loss howsoever and whensoever arising (whether directly or indirectly), including (without limitation) losses, liabilities, judgments, suits, actions, proceedings, claims, damages and costs (including legal fees), including any consequential loss and (without limitation) any such loss resulting from or arising from  


any breach by the Customer of any of the Customer’s obligations, representations or warranties under this Agreement or any clause of this Agreement;  


any act or omission by the Customer or any of the Customer’s directors, officers, employees, agents or advisers in connection with the Customer’s access to LIFFE CONNECT via any Designated ITM or any ITM which is not a Designated ITM and which has been assigned to any Responsible Trader registered to the Member or any group company of the Member,  


the exercise by LIFFE of its power  


to suspend a member’s access to LIFFE CONNECT via any ITM under the conditions contemplated by and defined in the Rules and the Trading Procedures; and  


to terminate a member’s access to LIFFE CONNECT under the conditions contemplated by and defined in the Rules and the Trading Procedures;  


as a consequence of any such act or omission by the Customer or any of the Customer’s directors, officers, employees, agents or advisers; and  


any infringement (or alleged infringement) of any patent, copyright, trademark, service mark, trade secret or other proprietary and intellectual property right of any nature regarding the Resources owned by either the Member or a third party, which arises as a consequence of any such act or omission by the Customer or any of the Customer’s directors, officers, employees, agents or advisers.  


force majeure


Neither party shall be liable to the other party for the non-performance of its obligations under this Agreement in whole or in part by reason of any cause or event beyond its reasonable control.  Such causes shall include, but shall not be limited to, any act of God, fire, riot, war, civil commotion, act of state or government, prevention from or hindrance in obtaining any materials, energy or other supplies, or labour dispute.  If either party is unable to perform any of its duties and obligations under this Agreement as a result of the effect of force majeure, then that party shall give notice to the other party of the inability concerned.  


liffe’s powers


The Customer acknowledges that the Rules contain wide powers in an emergency or otherwise undesirable situation, or in the event of a default (not necessarily on the part of either the Member or the Customer), to close out contracts traded under or registered in accordance with the Rules and to take such steps or combination of steps as LIFFE or any relevant clearing house deems appropriate.  


The Customer agrees that if LIFFE or any relevant clearing house takes any action which affects any transaction which is carried out on behalf of the Customer, with or without the medium of an intermediate broker, then the Member may take any action which the Member, in its absolute and sole discretion, deems desirable in respect of that transaction to correspond with any such action or to mitigate any loss.  Any and all such action shall be binding on the Customer.  


confidentiality


The Customer shall ensure that  


any Password and any User Name disclosed by the Member to the Customer, or which otherwise becomes known to the Customer, is kept confidential at all times; and  


Passwords and User Names are disclosed only to Authorised Individuals.  


The Customer shall notify the Member immediately in the event that any Password or User Name becomes known to any person other than an Authorised Individual.  


The Customer’s obligations under Clause 11.1 and Clause 11.2 shall survive the termination of this Agreement.  


notices


Time of receipt  


Except as otherwise stated in this Agreement, all demands, notices or other communications (each, a ‘Notice’) under this Agreement to either party shall be made by letter or facsimile and shall be deemed to be duly given or made -  


(in the case of a letter delivered personally) when delivered to;  


(in the case of a hard copy of the Notice sent by facsimile) when received by;  


(in the case of post) two days after being put in the first class post, postage prepaid, addressed to  


the recipient party sent to it at the address or facsimile number set out in Schedule 4, or such address or facsimile number as such party may, after the date of this Agreement, specify to the other party for such purpose by notice of not less than five days.  


Non-working days  


A Notice received either (1) on a non-working day; or (2) after business hours in the place of receipt shall be deemed to be served on the next following working day in that place.  


termination


Each party may terminate this Agreement by serving written notice on the other party of not less than thirty days.  


The Member may terminate this Agreement without notice and without prejudice to any of its rights under this Agreement in the event of any breach by the Customer of any of the Customer’s obligations, representations or warranties under this Agreement or any clause of this Agreement.  


assignment


The Customer shall not assign, sub-licence, transfer, charge or part with the possession of the benefits and obligations of this Agreement without the prior written consent of the Member.  


amendment


This Agreement shall not be modified, amended or waived except in writing and signed by the parties hereto.  


liability to third parties


A person who is not a party to this Agreement has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement (but this does not affect any right or remedy of a third party which exists or is available apart from that Act).  


governing law


This Agreement shall be governed by English law.  


jurisdiction


The Member and the Customer irrevocably agree that the courts of England are to have jurisdiction to settle any dispute which may arise out of, or in connection with, this Agreement and that, accordingly, any suit, action or proceedings (together in this Clause referred to as ‘Proceedings’) arising out of, or in connection with, this Agreement may be brought in such courts.  


Each of the Member and the Customer irrevocably waives any objection which it may have now or hereafter to the courts referred to in Clause 18.1 of this Agreement being nominated as the forum to hear any Proceedings and further waives any claim which it may have now or hereafter that any such Proceedings have been brought in any inconvenient forum, and in addition irrevocably agrees that a judgment in any Proceedings brought in the English courts shall be conclusive and binding upon it and may be enforced in the courts of any other jurisdiction.  


Nothing contained in Clause 18 shall limit the right of each of the Member and the Customer to take Proceedings against the other in any other court of competent jurisdiction, nor shall the taking of Proceedings in one or more jurisdictions preclude the taking of Proceedings in any other jurisdiction, whether concurrently or not.  


severability


If any provision of this Agreement is or becomes illegal, invalid or unenforceable in any jurisdiction, that shall not affect -  


the legality, validity or enforceability in that jurisdiction of any other provision of this Agreement; or  


the legality, validity or enforceability in any other jurisdiction of that or any other provision of this Agreement.  


counterparts


This Agreement (and each modification, amendment and waiver in respect of it) may be executed in any number of counterparts (including any facsimile transmission) and this has the same effect as if the signatures on the separate counterparts were on a single original copy of this Agreement.  


schedule 1 - customer agreement


The ‘Customer Agreement’  �
:�
�
�
�
�
�
�



schedule 2 - designated itms


NJU


schedule 3 - resources


The ‘Equipment’  �
�
Type  and Serial Number�
:�
PC 8043FHGZNCDO (Compaq Deskpro EN P800 SFF)�
�
�
�
�
�
�
�
�
�
Type and Serial Number  �
:�
Monitor 0X0054CB (NEC MultiSync LCD 1510V+)�
�
�
�
�
�
�
�
The ‘Software’  �
:�
Ffastfill Futures and Options Trading System�
�



schedule 4 - addresses for notices


The Member’s address and facsimile number for notices as at the date of this Agreement is:  


Address  �
:�
40 Grosvenor Place, London, SW1X 7EN�
�
�
�
�
�
Facsimile number  �
:�
0207 783 8033�
�



The Customer’s address and facsimile number for notices as at the date of this Agreement is:  


Address  �
:�
16 Charles Street, London, W1X 7HB�
�
�
�
�
�
Facsimile number  �
:�
0207 647 3150�
�
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